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PREFACE. 


Hiere  would  seem  to  be  scarcely  any  excuse  for  writing  a 
preface  to  this  volame,  unless  it  be  to  invite  attention  to  the 
rapid  increase  of  adjudications  within  the  scope  of  the 
series,  and  the  broadening  of  its  field  due  to  increasing  uses 
of  electricity. 

This  may  be  fairly  illustrated  by  some  comparison  of 
the  present  with  the  last  preceding  volume,  since  they  cover 
recent  and  not  far  from  equal  periods. 

Of  the  130  cases  in  Vol.  3,  69  are  "  telegraph  cases/'  that 
is,  those  pertaining  to  the  duties  and  liabilities  of  telegraph 
companies  as  public  carriers  of  news  ;  while  of  the  110  cases 
in  this  volume,  but  42  are  of  that  class.  This  is  not  on 
account  of  the  decrease  of  such  litigation,  which  in  some 
localities  seems  rather  to  constantly  increase,  but  because 
it  has  been  found  necessary  to  abridge  many  of  those 
cases  and  place  them  in  notes. 

The  subject  of  interference  of  electrical  currents,  usually 
made  prominent  in  actions  brought  by  telephone  companies 
whose  weaker  currents  and  delicate  apparatus  are  unfavor- 
ably affected  by  the  powerful  currents  required  by  light 
and  i>ower  companies,  is  represented  by  two  cases  in  Vol.  2, 
and  by  ten  cases  in  this  volume. 

The  rights  of  abutting  owners,  as  affected  by  the  mainte- 
nance in  highways  of  apparatus  required  by  users  of  elec- 
tricity, were  considered  in  six  cases  in  Vol.  2 ;  while  in 
this  volume  there  are  eighteen  upon  that  subject!  This  is 
doubtless  due  largely  to  the  fact  that  so  long  as  only  tele- 
graph lines  existed,  employing  few  poles  and  wires,  and  in 
no  other  way  using  the  highways,  owners  of  adjacent  land 
did  not  feel  the  burden ;  but  the  multiplication  of  wires 
and  posts,  and  x>articularly  the  use  of  streets  by  electric 
railways,  have  aroused  the  land  owners  to  the  necessity  of 
testing  their  rights. 
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Leaving  out  of  consideration  "telegraph cases,"  as  above 
defined,  telegraph  companies  were  concerned  in  sixteen 
cases  in  this  volume,  electric  light  companies  in  eighteen, 
telephone  companies  In  twenty,  and  electric  railway  com- 
panies in  twenty-five,  or  nearly  one-fourth  of  the  whole 
number  in  the  voluma ;  a  surprising  proportion,  considering 
how  recent  was  the  general  use  of  the  electric  railway  at 
the  time  when  these  cases  arose. 

The  last  two  opinions  reported  in  this  volume  relate  to  an 
application  of  electricity,  which,  while  not  commercial,  is 
intensely  practical,  to  wit,  the  infliction  by  that  agency 
of  the  death  penalty  for  capital  offences,  now  required  by 
statute  in  the  State  of  New  York.  The  constitutionality  of 
the  law  was  zealously  attacked,  and  it  is  thought  the 
decisions  of  that  question  by  the  Court  of  Appeals  of  New 
York  and  the  Unit-ed  States  Supreme  Court  may  be  appro- 
priate here. 

A  word  of  explanation  as  to  the  plan  of  reporting  may 
be  proper.  It  is  the  aim  to  print  every  opinion  (or  the  por- 
tion of  it  appropriate  to  this  series),  exactly  as  it  was 
delivered,  citations  and  all,  without  addition  or  excision. 
Therefore,  if  in  the  official  report  (or,  if  such  has  not  been 
found,  in  the  volume  from  which  the  case  is  copied, 
which  is  always  named  at  the  head)  a  case  is  cited  from 
one  set  of  unofficial  reports,  or  journal,  and  no  reference 
made  to  others  in  which  it  may  also  have  been  printed,  it 
should  be  understood  that  the  selection  is  that  of  the  writer 
of  the  opinion  (or  possibly  of  the  reporter)  and  not  of  the 
editor  of  this  series.  So  far  is  this  plan  of  literal  copying 
followed  that  where  the  case  cited  is  to  be  found  in  this 
series,  that  fact  is  indicated  merely  by  printing  its  title 
in  full-face  type,  the  reference  being  inserted  at  the  end 
of  the  head-note. 

Thanks  are  returned  for  continued  assistance  from  gen- 
tlemen whose  names  have  already  been  mentioned,  as  well 
as  valuable  suggestions  and  help  from  others  ;  all  tending 
to  show  active  and  increasing  Interest  in  the  success  of  the 
enterprise. 
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Westebk  Union  Telegraph  Company  v.  Alabama 

State  Boabd  of  Assessment. 

United  StateM  Supreme  Court,  December  16, 1889. 
(188  U.  S.  472,  reversing  1  Am.  Elec.  Cas.  844.) 

TaXATIOH     of     TSLSaRAFH     BXCEIFTS.— IMTERSTATB     OOMMEBCB.  -  P06T- 

ROAD6  ACT. 

Tel^;»ph  oompanies  which  have  accepted  the  provisioiis  of  the  ix)flt-roads 
act  of  CongreflB  (U.  S.  R.  &  §§  52Ad-8)  are  not  liable  to  taxation  by  State 
anthoritiea  upon  receipts  arising  from  interstate  telegrams ;  but  only 
upon  those  arising  from  messages  carried  and  delivered  exclusively 
within  the  State. 

Oues  of  this  series  cited  in  opinion :  Pensaeola  Ttl,  Co.  v.  W.  U.  Tel.  Co., 
vol.  1,  p.  250 ;  Telegraph  Co.  v.  Texae,  vol.  1,  p.  878;  W  U.  Tel.  Co,  v. 
Mannehueetis,  voL  2,  p.  57  ;  Ratterman  v.  W.  II  Tel.  Co.,  vol.  2,  p.  88 ; 
LtUmp  V.  Port  of  MobOe,  vol.  2,  p.  79  ;  W.  U.  Tel.  Co.  v.  Richmond, 
vd.  1,  p.  149 ;  W.  U.  Tel.  Co.  v.  Mayer,  vol.  1,  p.  214. 

Ebrob  to  the  Supreme  Court  of  the  State  of  Alabama. 
The  facts  which  raised  the  Federal  question  are  stated  in 
the  opinion. 

Oaylord  B.  ClarJc  and  Thomas  O.  JoneSy  for  plaintiff  in 
error. 

John  T.  Morgan^  for  defendants  in  error. 
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Telegraph  Co.  v.  Board  of  ABsessment. 


Mr.  Justice  Miller  delivered  the  opinion  of  the  court. 
This  case  comes  before  us  on  a  writ  of  error  to  the 
Supreme  Court  of  the  State  of  Alabama. 

The  question  on  which  the  jurisdiction  of  this  court 
depends  has  been  decided  in  this  court  so  frequently  of 
late  years,  several  of  the  decisions  having  been  made  since 
the  judgment  of  the  Supreme  Court  of  Alabama  was  deliv- 
ered, that  but  little  remains  to  be  said  in  the  present  case 
except  to  show  that  it  comes  within  the  principle  of  the 
cases  referred  to. 

That  principle  is,  in  regard  to  telegraph  companies  which 
have  accepted  the  provisions  of  the  act  of  Congress  of  July 
24,  1866,  sections  5203  to  5208  of  the  Revised  Statutes  of 
the  United  States,  that  they  shall  not  be  taxed  by  the 
authorities  of  a  State  for  any  messages,  or  receipts  arising 
from  messages,  from  points  within  the  State  to  points  with- 
out or  from  points  without  the  State  to  points  within,  but 
that  such  taxes  may  be  levied  upon  all  messages  carried 
and  delivered  exclusively  within  the  State.  The  founda- 
tion of  this  principle  is  that  mess.iges  of  the  former  class 
are  elements  of  commerce  between  the  States  and  not  sub- 
ject to  legislative  control  of  the  States,  while  the  latter 
class  are  elements  of  internal  commerce  solely  within  the 
limits  and  jurisdiction  of  the  State,  and  therefore  subject 
to  its  taxing  power.  The  following  cases  in  this  court  have 
fully  developed  and  established  this  proposition:  Fensaeola 
TeL  Co.  r.  Western  Union  Tel.  Co.,  96  U.  S.  1 ;  Tele^ 
graph  Co.  t.  Texas,  105  U.  S.  460  ;  Western  Union  Tel. 
Co.  V.  Massachusetts,  125  U.  S.  530 ;  JRatter^man  v. 
Western  Union  Tel.  Co.,  127  U.  S.  411 ;  JLeloup  \.Port 
of  MobUe,  127  U.  S.  640;  If'argo  v.  MicJiigan,  121  U.  S. 
230 ;  Philadelphia  and  Southern  Steamship  Co.  v.  Penn- 
sylvania, 122  U.  S.  326. 

The  plaintiff  in  error  instituted  its  proceedings  in  the 
State  court  by  a  writ  of  certiorari^  directed  to  E.  A. 
O'Neal,  governor ;  C.  C.  Langdon,  secretary  of  State ;  M. 
C.  Burke,  auditor;  and  Frederick  H.  Smith,  treasurer, 
composing  the  State  board  of  assessment,  for  the  purpose 
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Telegraph  Co.  v.  Board  of  ABsessment. 

of  correcting  the  error  which  they  had  made  in  an  assess- 
ment for  taxation  of  the  gross  receipts  of  the  company. 
This  board  was  invested  by  the  law  of  Alabama  with 
authority  to  assess  for  taxation  the  items  of  property  of 
railroad  companies  returned  to  the  auditor  of  the  State 
(section  13  of  the  act  approved  February  17,  1885,  Laws  of 
1884-5,  p.  1),  and  by  section  15  of  the  same  act  a  similar 
authority  is  conferred  upon  it  in  reference  to  telegraph 
companies  whose  lines,  or  any  part  thereof,  are  within  the 
State.  By  an  act  to  levy  taxes  for  the  use  of  the  State, 
and  the  counties  thereof,  approved  December  12, 1884,  it  is 
declared  by  subdivision  6,  section  1,  that  a  tax  shall  be 
levied 

On  the  gross  amount  of  the  receipts  hy  any  and  every  telegraph,  tele- 
ptione,  electric  light  and  express  company,  derived  from  the  business  done 
bj  it  in  this  State,  at  the  rate  of  two  dollars  on  the  hundred  dollars. 

The  telegraph  company,  in  making  its  report  of  gross 
receipts  to  this  board  of  assessment,  included  only  those 
received  from  business  transacted  wholly  within  the  State 
of  Alabama.  The  board  were  not  willing  to  accept  this 
report,  and  required  the  company  to  make  report  of  its 
receipts  from  all  messages,  whether  carried  wholly 
within  or  partly  without  the  State,  and,  against  the  remon- 
strances of  the  company,  decided  that  this  sum  should  be 
the  amount  on  which  the  tax  of  two  per  cent,  should  be 
paid.  It  was  to  correct  the  supposed  error  of  this  assess- 
ment that  the  writ  of  certiorari  was  issued  by  the  Circuit 
Court  of  Montgomery  county  to  the  governor  and  others 
constituting  that  board  of  assessment.  That  court  held 
the  assessment  valid,  and  made  an  order  quashing  the  writ 
of  certiorari  and  dismissing  the  proceeding.  On  appeal  to 
the  Supreme  Court  of  the  State  this  decision  was  affirmed 
(80  Alabama,  2T3),  and  the  case  is  now  before  us,  on  a  writ 
of  error,  to  review  that  judgment  of  affirmance.  In  the 
opinion  of  the  Supreme  Court  of  Alabama,  which  is  found 
in  the  record,  the  point  mainly  discussed  is  the  construc- 
tion of  the  tax  law,  in  regard  to  the  meaning  of  the  words 
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"gross  receipts  derived  from  business  done  in  this  State,'* 
and  also  whether,  "if  that  means  all  the  receipts  of  the 
company  for  business  having  connection  with  lines  within 
the  State,  it  is  consistent  with  the  Constitution  of  Ala- 
bama.'' Of  these  questions  the  court  has  no  jurisdiction ; 
but,  having  decided  that  the  statute,  by  fair  interpretation, 
included  all  receipts  derived  from  business  done  in  the 
State,  and  actually  received  there,  though  the  message  may 
have  been  delivered  at,  or  may  have  been  sent  for  delivery 
from,  some  office  out  of  the  jurisdiction  of  the  State,  the 
court  proceeds:  "Though  thus  construed,  the  statute  is 
not  an  unauthorized  interference  with  interstate  com- 
merce. This  question  is  fully  and  ably  considered  and 
discussed  in  the  following  cases:  Western  Union  TeL 
Co.  T.  Richmond,  26  Grattan,  1 ;  Western  Union  TelU  Co. 
T.  State,  55  Texas,  314 ;  Western  Union  Tel.  Co.w.  Mayer, 
28  Ohio,  521 ;  Port  of  Mobile  v.  Zeloup,  76  Alabama,  401 ; 
and  is  expressly  decided  in  respect  to  a  tax  on  the  gross 
receipts  of  railroad  companies,  they  consisting  in  part  of 
freights  received  for  transportation  of  merohandise  from 
the  State  to  another  State,  or  into  the  State  from  another, 
in  State  Tax,  on  Railway  Gross  Receipts,  15  Wall.  284 ; 
and  in  Osborne  v.  Mobile,  1 6  Wall.  479. "  (80  Alabama,  28 1 . ) 
It  will  be  observed  that  the  authorities  relied  on  by  the 
Supreme  Court  of  Alabama  to  sustain  its  judgment  in  this 
case  are  mostly  decisions  of  State  courts.  The  case  of  The 
Western  Union  TeL  Co.  T.  State,  65  Texas,  814,  and  the 
case  of  Port  of  Mobile  v.  Leloup,  76  Alabama,  401,  have 
been  reversed  by  the  decisions  of  this  court  in  the  same 
cases  on  writ  of  error  to  the  State  courts.  Of  the  cases 
already  referred  to  as  establishing  the  proposition  which  we 
have  stated  in  the  early  part  of  this  opinion,  those  of 
Pensacola  Tel.  Co.  v.  Western  Union  Tel.  Co.,  96  U.  S. 
1 ;  Telegraph  Co.  v.  Texas,  105  U.  S.  460 ;  Western 
Union  TeL  Co.  \.  Massachusetts,  125  U.  S.  530 ;  Ratter- 
man  v.  Western  Union  Tel.  Co.,  127  U.  S.  411,  and 
Leloup  T.  Port  of  Mobile,  127  U.  S.  640,  are  all  cases  in 
regard  to  taxes  upon  telegraph  companies  by  State  authori- 
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ties,  and  all  of  them  hold  that  no  tax  can  be  imposed  npon 
messages,  or  upon  the  receipts  derived  from  messages, 
where  the  communication  is  carried  either  into  the  State 
from  without,  or  from  within  the  State  to  another  State. 

In  the  earliest  of  these  cases,  Pensacola  Tel.  Co.  v. 
Western  Union  Tel.  Co.,  the  statute  of  Florida  had 
attempted  to  confer  upon  a  corporation  of  its  own  State,  the 
Pensacola  Telegraph  Company,  an  exclusive  right  of  doing 
the  telegraph  business  within  that  State.  This  court  held, 
afltening  the  judgment  of  the  Circuit  Court  of  the  United 
States  for  that  district,  that  this  statute  was  a  regulation  of 
commerce  among  the  States  forbidden  by  the  Constitution 
of  the  United  States  to  the  State  of  Florida.  In  the  next 
case,  that  of  the  Telegraph  Co.  v.  Texas^  in  which  that 
State  had  imposed  a  tax  of  one  cent  for  every  full-rate 
message  sent  and  one-half  cent  for  every  message  less  than 
full  rate,  on  the  business  of  the  Western  Union  Telegraph 
Company,  many  of  the  messages  were  by  the  officers  of  the 
government  on  public  business,  and  a  large  portion  of  them 
were  to  places  outside  the  State.  The  company  contested 
the  constitutionality  of  this  law,  and  the  case  came  to  this 
court,  where  it  is  said  a  telegraph  company  occupies  the 
same  relation  to  commerce,  as  a  carrier  of  messages,  that  a 
railroad  does  as  a  carrier  of  goods.  Both  companies  are 
carriers,  and  their  business  is  commerce  itself.  The  court 
then  went  on  to  consider  the  authorities,  and  said  further 
that  it  followed  that  the  judgment  under  review,  so  far 
as  it  included  the  messages  sent  out  of  the  State  or  for  the 
government  on  public  business,  was  erroneous.  The  rule 
that  the  regulation  of  commerce,  which  is  confined  exclu- 
sively within  the  jurisdiction  and  territory  of  the  State, 
and  does  not  effect  other  nations  or  States,  that  is  to  say,  the 
purely  internal  commerce  of  this  State  belongs  exclusively 
to  the  State,  was  said  to  be  as  well  settled  as  that  the  regula- 
tion of  commerce,  which  does  not  affect  other  nations  or 
States  or  Indian  tribes,  belongs  to  Congress.  The  judg- 
ment of  the  Supreme  Court  of  Texas  was,  therefore, 
reversed. 


6  AMERICAN  ELECTRICAL  CASES.      [vol.  3 

Telegraph  Co.  ▼.  Board  of  Aflseesment. 

Tho  case  of  Western  Union  Tel.  Co.^  v.  MassdchTiseits 
was  a  question  growing  out  of  the  taxation  of  the  telegraph 
company  by  the  State  of  Massachusetts,  and  the  same  prin- 
ciple we  have  already  considered  was  asserted  in  that  case, 
after  a  general  review  of  the  authorities  upon  the  subject. 

In  Ratterman  v.  Western  Union  Tel.  Co.  the  same  ques- 
tion arose  on  a  writ  of  error  to  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of  Ohio,  where, 
after  a  full  review  of  the  whole  subject,  this  court  said  that 
there  was  really  no  question,  under  the  decisions  of  this 
court,  in  regard  to  the  proposition  that  so  far  as  a  tax  was 
levied  upon  receipts  properly  appurtenant  to  interstate 
commerce  it  was  void  ;  and  that  so  far  as  it  was  only  upon 
commerce  wholly  within  the  State  it  was  valid.  The  com- 
merce here  mentioned  was  telegraph  business,  and  the 
receipts  were  receipts  for  telegraph  messages.  This  case 
arose  upon  a  certificate  of  division  of  the  judges  who  pre- 
sided at  the  trial,  and  in  remanding  the  case  the  court  said: 
'^  We  answer  the  question  in  regard  to  which  the  judges  of 
the  Circuit  Court  divided  in  opinion,  by  saying  that  a 
single  tax,  assessed  under  the  Revised  Statutes  of  Ohio, 
upon  the  receipts  of  a  telegraph  company  which  were 
derived  partly  from  interstate  commerce  and  partly  from 
commerce  within  the  State,  but  which  were  returned  and 
assessed  in  gross,  and  without  separation  or  apportion- 
ment, is  not  wholly  valid,  but  is  invalid  only  in  proportion 
to  the  extent  that  such  receipts  were  derived  from  inter- 
state commerce ;"  and,  concurring  with  the  circuit  judge 
in  his  action,  enjoining  the  collection  of  the  taxes  on  that 
portion  of  the  receipts  derived  from  interstate  commerce, 
and  permitting  the  treasurer  to  collect  the  other  tax  ux>on 
property  of  the  company  and  upon  receipts  derived  from 
commerce  entirely  within  the  limits  of  the  State,  the  decree 
was  affirmed. 

In  the  subsequent  case,  Leloup  v.  Port  of  Mobile^  found 
in  the  same  volume,  the  question  arose  upon  a  conviction 
under  the  statute  of  Alabama  on  an  indictment  for  failing 
to   take  out  a  license   tax  by  the   telegraph  company^ 
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imi>08ed  by  the  city  of  Mobile  on  all  telegraph  companies. 
Edward  Lelonp,  the  agent  of  the  company,  was  convicted 
under  the  proceeding,  his  conviction  affirmed  by  the 
Supreme  Court  of  Alabama,  and  its  judgment  brought  to 
this  court  on  writ  of  error.  This  court  held  that,  his  com- 
pany having  complied  with  the  act  of  Congress  of  July  24, 
1886,  the  State  could  not  require  it  to  take  out  a  license  for 
the  transaction  of  business  in  the  city,  and  that  a  general 
license  tax  on  the  telegraph  company  affected  its  entire 
basineas,  interstate  as  well  as  domestic  and  internal,  and 
was  unconstitutional. 

We  think  these  cases  are  so  directly  in  point  on  the 
question  arising  in  the  present  case  that  they  must  control, 
Kud  as  the  record  of  the  case  presents  the  means  by  which 
the  receipts  arising  from  commerce  wholly  within  the 
State,  and  from  that  which,  under  these  definitions,  may 
be  called  interstate  commerce,  can  be  separated,  the  judg- 
ment of  the  Supreme  Court  of  Alabama  is  reversed^  and 
the  case  is  remanded  to  it^  with  directions  for  further  pro^ 
ceedings  in  conformity  with  this  opinion. 


Note. —  The  above  adds  another  to  the  line  of  cases  already  reported  in 
this  aeries,  in  which  the  Supreme  Court  of  the  United  States  has  decided 
that  State  statutes  were  void,  as  being  in  violation  of  the  provision  of  the 
Constitution  which  gives  to  Congress  the  power  to  regulate  oommeroe 
among  the  States.  The  question  has  arisen  in  various  ways,  and  upon 
Statutes  of  several  States. 

In  PtMoeola  TeL  Co.  v.  W.  U.  TeL  Cb,  (1  Am.  Elec.  Cas.  250),  the  State 
of  Florida  undertook  by  statute  to  confer  upon  a  single  telegraph  company 
the  exduaive  right  to  operate  over  a  certain  portion  of  its  territory.  It 
was  held  unnecessary  to  decide  whether  or  not  the  State  could  have  take4 
iodi  action,  if  Congress  had  not  acted  in  the  premises,  for  it  had  so  acted, 
•od  the  "  post-xxxidBact "  of  Congress  of  July  24, 1866,  was  held  to  amount 
**to  a  prohibition  of  aU  State  monopolies  in  this  jMurticular."  ^t  was  hel(| 
ifktX  the  regulation  of  commerce  includes  the  regulation  of  commercial 
interooorse  and  facilitating  the  transmission  of  intelligence  ;  and  that  the 
powen  given  to  Congress  by  the  Constitution  are  not  confined  to  instru- 
mentalities then  known,  but  to  those  subsequently  invented  or  adopted, 
lyhiding  the  telegraph.  Also,  that "  a  law  of  Congress  made  in  pursuance 
of  the  Constitution  suspends  or  overrides  aU  State  statutes  with  which  it 
la  in  conflict.'' 
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In  W.  U.  Tel.  Co.  y.  Texas  (1  Am.  Elec.  Cas.  373),  a  statute  of  the  State 
of  Texas  was  under  consideration,  which  required  of  every  telegraph  com- 
pany doing  business  within  the  State  a  fixed  tax  for  every  message  sent. 
The  Supreme  Court  of  Texas  (55  Tex.  814)  sustained  the  imposition  of  this 
tax.  llie  United  States  Supreme  Court  held  that  the  statute  was  void  as 
to  messages  to  be  sent  without  the  State  and  those  sent  by  government 
officers  upon  public  business ;  the  former  because  in  that  respect  it  was  a 
regulation  of  interstate  commerce,  which  properly  belonged  to  Congress, 
and  the  latter  because  it  was  State  taxation  of  the  means  employed  by  the 
United  States  Gk>vemment  to  execute  its  constitutional  powers.  It  was 
also  held  that  any  tax  imposed  upon  messages  of  private  parties,  sent  from 
one  place  to  another  exclusively  within  the  State,  would  not  be  repugnant 
to  the  United  States  Constitution. 

The  next  case,  W,  U.  Tel,  Co,  v.  Pendleton,  arose  in  Indiana,  over  the 
statute  of  that  State  imposing  a  penalty  for  error,  delay,  &c„  in  the  trans- 
mission of  telegrams.  The  message  in  question  was  to  be  transmitted  with- 
out the  State,  and  the  validity  of  the  statute  so  far  as  its  application  to 
interstate  telegrams  was  concerned,  was  contested.  The  State  Supreme 
Court  (1  Am.  Elec.  Cas.  632),  while  recognizing  the  binding  force  of  the 
two  preceding  cases,  in  cases  where  they  applied,  decided  that  they  did 
not  apply  to  the  statute  in  question,  which  was  a  proper  exercise  of  the 
police  power  of  the  State,  and  was  constitutional  and  general  in  its  appli- 
cation. This  was  reversed  (2  Am.  Elec.  Cos.  50),  the  United  States  Supreme 
Court  deciding  that  the  case  was  governed  by  Tel,  Co,  v.  Texas,  It  pointed 
out  that  the  police  power  of  a  State  is  subject  to  the  limitation  that  it 
must  not  encroach  upon  the  free  exercise  by  Congress  of  the  power  vested 
in  it  by  the  Constitution. 

In  W,  U,  Tel,  Co.  v.  Commonwealth  (1  Am.  Elec.  Cas.  756),  the  Supreme 
Court  of  Pennsylvania  held  that  a  State  tax  upon  the  gross  receipts  of  a 
telegraph  company,  including  those  for  interstate  messages,  was  valid. 
This  was  reversed,  with  very  brief  opinion,  by  the  United  States  Supreme 
Court  (2  Am.  Elec.  Cas.  88). 

The  next  was  the  Alabama  case  (1  Am.  Elec.  Cas.  844),  which  was 
reversed  by  the  decision  reported  above. 

In  Leloup  v.  Port  of  Mobile  (2  Am.  Elec.  Cas.  79)  there  were  in  ques- 
tion the  charter  of  the  Port  of  Mobile,  and  a  municipal  ordinance  there- 
under imposing  an  occupation  tax  upon  a  telegraph  company.  The 
Alabama  Supreme  Court  sustained  the  ordinance,  and  its  decision  waa 
reversed  by  the  United  States  Supreme  Court  (2  Am.  Elec.  Cas.  79),  upon 
a  full  discussion  of  the  subject. 

In  W,  U,  Tel.  Co.  v.  Attomey-Oeneral  of  Massachusetts  (2  Am.  Elecx 
Cas.  57),  the  decision  of  the  United  States  Supreme  Court  was  adverse  to 
the  telegraph  company,  which  claimed  that  by  virtue  of  its  aooeptanoe  ol 
the  provisions  of  the  post-roads  act  it  became  entitled  to  exemption  from 
State  taxation  upon  so  much  of  its  property  as  lay  upon  and  along  pos^ 
roads. 
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In  Ratterman  v.  W.  U.  Tel,  Co.  (2  Am.  Elec.  Cas.  68)  the  only  ques- 
tion which  came  before  the  United  States  Supreme  Ck)urt  was  whether  a 
single  tax,  assessed  under  a  State  statute,  upon  receipts  of  a  telegraph  com- 
pany derived '{Murtly  from  interstate  commerce  and  partly  not,  but  assessed 
in  gross,  was  wholly  void,  or  void  only  as  to  the  interstate  business.  The 
decision  was  that  it  was  void  only  as  to  the  latter. 

In  the  two  cases  next  following  this,  State  courts  have  for  the  first  time 
recognized  the  application  of  the  commerce  provision  of  the  United  States 
Constitution  to  telegraph  companies^ 

See  note,  vol.  2,  p.  89. 
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Telephone  Company. 

Court  of  Chancery  of  New  Jersey ^  February^  1891, 

(48  N.  J.  Eq.  91.) 
Taxatiok  of  telephone  company.—  Intebstatb  oommebcb. —  Injunction, 

a  telephone  company  having  lines  extending  into  more  than  one  State  is 
an  instrument  of  interstate  commerce,  and  its  business  cannot  be 
restrained  by  injunction  by  a  State  court,  for  failure  to  pay  taxes 
imposed  by  such  State. 

Cases  of  this  series  cited  in  opinion :  W.  U.  Tel,  Co,  v.  Mass,,  voL  2,  p.  267  ; 
Pmsaeola  TeL  Co.  v.  W.  U.  Tel.  Co.,  voL  1,  p.  250 ;  Tel,  Co.  v.  Texas, 
vol.  1,  p.  873. 

On  i)etition  for  injunction. 

The  Atiarney-Oeneralj  for  the  State. 
Wm.  S.  OuTnmere,  for  the  respondent. 

Bird,  V.  C. :  The  respondent,  in  its  answer  to  the  petition 
In  this  case,  admits  its  liability  to  be  assessed  under  the  act 
of  April  18th,  1894  (Rep.  Sup.  p.  1016),  but  denies  its  Ua- 
bility  for  the  whole  amount  of  assessment  imposed  by  the 
State  board  of  assessors.    The  law  provides 

That  every  telegpraph,  telephone,  cable  or  electric  light  company,  not 
owned  by  a  railroad  company  and  otherwise  taxed,  doing  business  in  this 
State,  should  pay  an  annual  tax  for  the  use  of  the  State,  by  way  of  a 
noenae  tor  its  corporate  franchises. 
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The  law  requires  every  such  company,  on  or  before  the 
first  Tuesday  of  May,  to  state  the  gross  amount  of  its 
receipts  from  the  business  done  in  this  State  for  the  year 
preceding  the  first  day  of  January  prior  to  the  making  of 
such  report.    If  any  such  company  shall  neglect  or  refuse 
to  make  such  return  within  the  time  limited  as  aforesaid, 
the  State  or  its  assessors  shall  ascertain  and  fix  the  amount 
of  such  receipts  in  such  manner  as  may  be  deemed  to  them 
most  practicable,  and  the  amount  fixed  by  them  shall  stand 
as  the  basis  of  taxation  of  such  company  under  said  act. 
By  virtue  of  said  act  each  of  said  companies  is  made  liable 
to  pay  taxes  of  two  per  cent,  upon  the  amount  of  its  gross 
receipts  so  returned  or  ascertained.    On  or  before  the  first 
Tuesday  of  May,  1888,  the  respondent  did  make  a  report 
showing  the  amount  of  its  gross  receipts  for  the  business 
done  in  this  State  for  the  year  ending  December  31st,  1887. 
By  such  report  such  receipts  appear  to  be  $3, 643. 47.     It  also 
reported,  at  the  request  of  the  State  board  of  assessors,  its 
gross  receipts  for  business  originating  within  this  State  and 
terminating  without,  $3,122.53,  and  also  the  gross  amount 
of  receipts  from  business  originating  in  Pennsylvania  and 
terminating  within  this  Stat^,  which  amount  was  17,398.03. 
On  the  25th  day  of  June,  1888,  the  respondent  paid  the 
State  $72.87,  the  amount  properly  assessed  upon  its  gross 
receipts  of  the  business  done  within  this  State,  but  the  whole 
amount  assessed  by  the  State  board  of  assessors  was  $135.82. 
This  shows  that  the  assessors  were  not  contented  with  the 
gross  receipts  returned  by  the  respondent  of  business  done 
within  this  State,  but  proceeded,  as  they  supposed  they 
might,  under  the  act  to  ascertain  what,  in  their  judgment, 
was  the  proper  amount  of  gross  receipts,  to  be  assessed, 
from  other  sources,  and  assessed  13,122.53,  in  addition  to 
$3,643.47.      This    additional    assessment    the   respondent 
insists  is  unlawful. 

Its  resistance  to  the  payment  of  this  additional  tax  is 
based  upon  the  doctrine  that  it  is  unconstitutional  for  any 
State  to  attempt  to  regulate  commerce  between  the  States  ; 
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and  that  business  of  this  character,  originatiiig  in  one  State 
and  tenninating  in  another,  is  snch  commerce.  I  believe 
this  principle  was  so  recognized  in  the  case  of  the  Standard 
Underground  Cable  Co.  v.  Attorney-Oeneraly  1  Dick.  Ch. 
Bep.  270.  In  that  case  Mr.  Justice  Knapp  said,  in  delivering 
the  opinion  of  the  Court  of  Errors  and  Appeals :  ^ '  Railroads 
and  telegraphs  may  become  instruments  of  interstate  or  inter- 
national commerce,  and  when,  as  such  instruments,  they  are 
in  action,  they  may  not  be  obstructed  by  State  impositions 
and  restrictions ;  hence,  it  was  held  in  The  Western  Union 
Telegraph  Co.  T.  Massachtiseits,  126  U.  S.  530,  that  the 
telegraph  company  having  brought  itself  within  the  provi- 
sions of  the  act  of  Congress  of  July  24th,  1886,  entitled 
'An  act  to  aid  in  the  construction  of  telegraph  lines 
and  to  secure  to  the  government  the  use  of  the  same  for 
postal,  military  and  other  purposes,'  that  collection  of  a 
tax  imposed  upon  the  telegraph  company  on  its  property 
in  Massachusetts  could  not  be  enforced  by  injunction, 
although  the  taxing  act  provided  for  that  as  one  mode  of 
enforcing  payment ;  the  reason  being  that  an  injunction 
enforced  in  that  State  would  put  a  stop  to  its  general 
oi)erations.  The  tax,  however,  was  held  to  be  valid,  and 
the  State  was  left  to  other  remedies  for  its  collection. 
JPensacolu  Telegraph  Co.  v.  Western  Union  Telegraph 
Co.,  96  U.  S.  1 ;  Telegraph  Co.  r.  Texas^  105  U.  S.  460,  aie 
also  instances  of  illegal  interference  with  companies  and 
instruments  of  commerce.  But  each  of  these  cases  holds 
the  comx)anies  to  be  subject  to  taxation,  otherwise  legal, 
which  does  not  obstruct  or  place  a  direct  burthen  upon 
them  either  as  instruments  of  general  commerce  or  as 
agents  of  the  United  States. 

"The  case  of  Coe  v.  jErroZ,  116  U.  S.  617,  marks  the 
point  where  the  subjects  of  commerce  pass  out  of  the  State's 
power  to  tax  and  come  within  Federal  protection.  That 
point  is  not  reached  when  they  become  finished  production. 
It  is  there  held  that  goods,  the  product  of  a  State,  intended 
fox  exportation  to  another  State,  are  liable  as  part  of  the 
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general  mass  of  property  of  the  State  of  another  origin 
until  actually  started  in  course  of  transportation  to  the 
State  of  their  destination,  or  are  delivered  to  a  common 
carrier  for  that  purpose." 

These  principles  are  as  applicable  to  messages  by  tele- 
phone as  to  merchandise.  There  can  be  no  reasonable  dis- 
tinction made  between  the  office  of  common  carrier  by 
telephone  and  the  office  of  a  common  carrier  of  goods  by 
railway  or  steamboat.  In  both  cases  it  is  commerce 
between  the  States.  In  every  such  instance  the  considera- 
tion is,  when  is  the  transaction  within  the  constitutional 
regulation?  The  disputes  which  have  led  to  judicial 
determination  of  the  various  questions  have  been  respect- 
ing those  conditions  which  upon  one  hand  were  deemed 
commerce  and  upon  the  other  not. 

I  think,  therefore,  the  injunction  prayed  for  in  this  case 
ought  not  to  be  allowed ;  for  if  it  were  to  be  allowed,  it 
would  most  certainly,  though  indirectly,  control  commerce 
between  States. 

But  beyond  this  I  do  not  feel  at  liberty  to  consider  the 
question  as  to  the  legality  or  illegality  of  the  assessment. 
I  can  only  say  that  a  proper  case  is  not  made  out  for  the 
interference  of  this  court.  To  determine  whether  this 
assessment  shall  stand  or  be  set  aside  or  not,  is  the 
province  of  the  courts  of  law.  The  power  given  to  this 
court  by  the  statute  extends  only  to  granting  injunctions 
where  taxes  assessed  are  not  paid.  No  authority  whatever 
is  conferred  to  review  such  assessments.  Whatever  the 
result  may  be  practically,  in  every  such  case  as  the  one 
now  before  the  court,  it  seems  to  me  it  would  be  a  plain 
usurpation  for  this  court  to  attempt  to  set  the  assessment 
aside  in  this  or  any  other  case.  That  the  constitutional 
question  may  be  considered  by  the  Court  of  Chancery  waa 
expressly  decided  in  the  case  of  Standard  Underground 
Co.  V.  Attorney-Oeneral^  supra.  But,  as  has  been  shown, 
the  question  in  that  case  only  i)ertained  to  the  propriety 
of  issuing  an  injunction,  and  no  other  question  has  been 
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considered  in  this.  If  the  respondent  desires  a  declaration 
that  this  assessment,  in  excess  of  the  $3,643.47,  be  set 
aside,  it  mnst  seek  it  in  another  form. 


Nois. —  See  note  to  preceding  case. 

A  similar  decision  as  to  telegraph  companies  was  made  in  W,  U.  TA 
Co.  T.  Atty.'Oenl.^  2  Am.  Eleo.  Cas.  57. 


Commonwealth  v.  Charles  .Smith. 
Same  v.  United  States  Express  Company. 

Kentucky  Court  of  Appeals,  8^t.  t4, 189U 

(92  Ky.  88.) 
CoRsmTunoirAL  law.— Interstate  commerce.— Taxation. 

Two  statutes,  one  imposing  a  license  tax  of  $500  on  every  express  com- 
pany having  less  than  one  hundred  miles  of  lines  and  $1,000  on  those 
having  over  that  amonnt ;  and  the  other  imposing  an  annual  tax  on 
telegraph  companies  of  one  dollar  per  mile  for  poles  and  one  wire,  and  fifty 
cents  for  each  additional  wire,  hdd  void  under  the  Constitution  of  the 
United  States,  as  taxing  instruments  of  interstate  conmierce. 

Gases  of  this  series  cited  in  opinion :  TeL  Co*  v.  Texcu,  voL  1,  p.  878 ; 
FtMoeoia  TeL  Co.  v.  W,  U.  TeL  Co,^  voL  1,  p.  250 ;  LeUmp  v.  Fori  of 
Motnie,  voL  2,  p.  79. 

Appeal  from  Louisville  Law  and  Equity  Court. 

Two  actions  argued  and  decided  as  one.  Appeal  by 
plaintiff  from  judgments  in  favor  of  defendants.  Facts 
stated  in  opinion. 

Selm  A  BrucCj  for  appellant. 

Bezel  Weissinger^  for  appellee,  Smith. 

JHdrmon,  Colston^  Goldsmith  A  Hoadly,  for  appellee, 
Express  Company. 
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Peyok,  J.,  delivered  the  opinion  of  the  court :  These 
two  cases  involve  the  validity  of  a  tax  imposed  upon  the 
two  appellees,  both  being  foreign  corporations,  and  resist- 
ing its  payment  upon  the  ground  that  the  statute  imi)08ing 
the  burden  is  in  violation  of  the  Federal  Constitution. 

The  exercise  of  the  power  is  claimed  to  be  derived  from 
two  sections  of  the  statute,  the  one  applying  to  the  United 
States  Express  Company,  and  the  other  to  Charles  Smith, 
an  agent  of  the  Western  Union  Telegraph  Company.  The 
cases  were  argued  as  one  by  counsel  for  the  State,  and  will 
be  disposed  of  in  the  one  opinion. 

The  section  of  the  statute  with  reference  to  express  com- 
panies provides  ''That  all  express  companies  doing  busi- 
ness in  this  State  shall  be  required  to  pay  a  license  tax  of 
five  hundred  dollars  per  annum,  where  the  distance  over 
which  the  lines  of  such  companies  operate  or  extend  in  this 
State  is  less  than  one  hundred  miles,  and  the  annual  sum 
of  one  thousand  dollars  where  the  distance  is  more  than 
one  hundred  miles  ;  and  neither  the  company  nor  agent  of 
any  company  which  has  paid  the  license  tax  required  to  be 
paid  by  this  section  si^'^*!  be  required  to  pay  any  other 
license  or  tax  to  any  nty,  city  or  municipality  in  this 
State :  Provided^  sue  ipany  shall  pay  ad  valorem  taxes 
for  county  and  muni.  Purposes  upon  all  horses,  wagons, 

furniture,  real  estatee  ._  other  property,  at  the  same  rate 
of  taxation  as  is  collected  upon  other  property  in  this 
Commonwealth."  (General  Statutes,  chapter  92,  article  4, 
section  6. ) 

The  appellee,  the  Express  Company,  insists  that  this 
statute  is  in  violation  of  that  provision  of  the  Federal  Con- 
stitution giving  to  Congress  the  power  ' '  to  regulate  com- 
merce with  foreign  nations,  and  among  the  several  States, 
and  with  the  Indian  tribes."  (Article  1,  section  8,  sub- 
section 3,  Federal  Constitution.) 

In  this  action  by  the  State  to  recover  the  license  tax,  a 
proceeding  authorized  by  statute,  the  appellee  has  filed  an 
answer  alleging  the  payment  of  all  taxes  assessed  against 
it  by  the  State,  whether  State,  county  or  municipal ;  and 
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then  proceeds  'to  deny  the  right  of  the  State  to  impose  a 
burden  npon  it  for  the  privilege  of  conducting  a  business 
that  is  in  aid  of  or  as  a  carrier  of  commerce  between  the 
several  States ;  that  it  transmits  goods,  etc.,  over  its  lines 
for  commercial  and  business  purposes,  between  points 
within  the  State  of  Kentucky,  and  from  points  within  the 
State  to  points  in  all  the  other  States,  its  lines  affording 
business  relations  in  the  way  of  transportation  between  the 
several  States  and  territories,  and  between  the  United  States 
and  foreign  countries. 

The  only  question  presented  is,  does  this  statute  amount 
to  a  regulation  of  commerce,  as  settled  in  cases  of  a  kin- 
dred character  by  the  Supreme  Court?  The  case  of 
OnUcher  v.  Commonwealth^  141  U.  S.  147,  recently  decided 
on  an  api)eal  from  this  court,  where  a  license  fee  of  five 
dollars  was  required  to  be  paid  by  every  agent  of  an 
express  company  before  engaging  in  such  business,  was 
held  to  be  an  exaction  in  respect  of  commerce ;  and  the 
reasons  given  by  this  court  for  sustaining  the  validity  of 
the  act  upon  the  idea  that  it  was  passed  to  protect  its  citi- 
zens against  irrespopsible  corporatio^is,  and  not  to  interfere 
with  interstate  commerce,  was  hi  »  not  to  be  a  sufficient 
response  to  the  defense,  because  i  f  effect  of  the  act  was 
to  impose  conditions  as  to  the  ma  « !®f  conducting  inter- 
tate  commerce  that  could  not  bb.  .  i  tained.  This  is  a 
tronger  case  for  the  corporation  than  that  of  Crutcher. 

It  is  plain  that  this  tax  is  imposed  upon  the  business,  or 
apon  the  privilege  of  transacting  business,  within  the  State ; 
and  if  such  a  right,  when  given,  can  be  taxed  as  contended 
by  counsel  for  the  State,  it  would  be  conceding  to  the  State 
government  the  right  to  prohibit  any  express  company  in 
another  State  from  doing  business  here,  by  reason  of  the 
lieavy  burdens  placed  upon  it  by  State  legislation.  If  the 
regulation  of  commerce  belongs  alone  to  the  National 
Government,  and  of  this  there  is  no  question,  then  it  is 
apparent  the  State  has  no  power  to  impose  such  burdens. 
Nor  is  it  material  that  the  burden  imposed  may  not  likely 
affect  interstate  business  or  commerce.    It  may  not  amount 
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to  a  prohibition,  still,  if  the  attempt  or  the  effect  of  the 
legislation  is  to  regulate  interstate  traffic,  the  statute  is 
invalid.  Such  is  the  decision  of  the  Supreme  Court  in 
several  cases.  Lyng  v.  Michigan^  136  U.  S.  161 ;  CruLcher 
V.  Commonwealth^  141  U.  S.  47.  ''AH  express  companies 
doing  business  in  the  State  shall  pay  a  license  tax,"  and, 
this  being  exacted  for  the  right  to  do  business,  the  act  must 
be  held  to  be  invalid. 

In  the  case  of  ComTnonwealth  v.  Charles  Smithy  the 
appellee  questions  the  validity  of  the  revenue  law  taxing 
telegraph  companies  ;  Smith  being  an  agent  of  the  Western 
Union  Telegraph  Company,  and  as  such  liable  for  the  tax 
imposed,  and  for  the  penalty  for  non-payment.  The  pro- 
vision of  the  revenue  law  is  as  follows : 

"  It  shall  be  the  duty  of  the  president,  treasurer,  secretary, 
or  manager  of  any  telegraph  company  or  association  work- 
mg,  operating,  or  controlling  any  telegraph  line  in  this 
State,  to  report,  under  oath,  to  the  auditor  of  public 
accounts,  on  or  before  the  first  of  July  in  every  year,  a  full 
and  complete  statement  of  each  line,  and  the  whole  num- 
ber of  miles  of  wire  worked  or  under  their  control  and  man- 
agement, in  this  State ;  and  shall  pay  into  the  treasury  oa 
or  before  the  tenth  of  July  in  each  year,  a  tax  equal  to  one 
dollar  per  mile  for  the  line  of  poles  and  first  wire,  and  fifty 
cents  per  mile  for  each  additional  wire.*'  (General  Stat- 
utes, chapter  92,  article  4,  section  4.) 

This  corporation  has  tangible  property  within  the  State, 
and  this  property,  as  is  conceded,  is  subject  to  taxation 
under  its  laws  ;  nor  is  it  denied  that  it  does  an  extensive 
business  with  a  the  State,  as  well  as  out  of  it ;  and  it  is 
admitted,  as  has  been  already  determined  in  more  than  one 
case,  that  this  company  is  an  agent  of  interstate  commerce. 
Telegraph  Co.  t.  Texas.  105  U.  S.  460 ;  PensarMa  Tele^ 
graph  Co.  v.  Western  Union  Telegraph  Co.,  96  U.  S.  1 . 
The  lines  of  this  company  cross  the  boundary  of  the  State 
at  Louisville,  and  all  the  principal  cities  bordering  on  the 
Ohio  river.  The  penalty  for  failing  to  pay  this  tax,  and  to 
which  the  a^ent  is  subjected,  is  a  fine  of  $500. 
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It  is  contended  by  the  defense  that  the  tax  imposed  is 
a  mere  arbitrary  sum  fixed  by  the  State,  without  regard  to 
the  value  of  the  property  owned  by  the  company,  or  even 
the  income  derived  from  it ;  and  in  addition,  that  specific 
taxation  is  not  a  tax  on  property,  but  must  necessarily 
be  a  tax  on  the  occupation  or  business  of  the  person 
sought  to  be  taxed  ;  while  on  the  other  hand,  it  is  claimed 
that  the  Legislature  must  judge  whether  the  tax  shall  be 
ad  xalarem  or  specific,  and  when  uniform,  it  must  be  held 
valid. 

In  this  State  the  power  of  the  Legislature  to  determine 
the  mode  of  taxation,  and  to  classify  the  property  to  be 
taxed,  is  not  an  open  question.  It  may  be  termed  a  specific 
tax  as  to  corporate  property  and  an  ad  valorem  tax  as  to 
property  that  is  ordinarily  the  subject  of  taxation.  A  rail- 
road company  may  be  taxed  at  a  certain  valuation  for  each 
mile,  and,  if  termed  a  specific  tax,  it  is  a  taxation  based  on 
value ;  or  the  franchise  itself  granted  by  the  State  may  be 
the  subject  of  taxation,  without  reference  to  the  tangible 
property  itowns.  Cincinnati^  etc.  li,  Co.  v.  Commomoealth . 
81  Ky.  492.  The  right  of  a  State  to  tax  the  property  of  its 
citizens,  when  uniformity  and  equality  exist  in  imposing 
the  burden,  cannot  well  be  doubted ;  and,  if  this  were  the 
question  presented  in  this  case,  we  would  have  no  difficulty 
in  sustaining  the  tax.  If  this  is  a  tax  on  the  property  of 
the  corporation  within  the  State,  the  statute  imposing  the 
burden  must  be  enforced ;  but  if  a  tax  on  the  business  of 
the  corporation,  and  that  corporation  an  agent  of  interstate 
commerce,  it  is  then  an  exercise  of  power  belonging  to  the 
national  government,  and  must  be  held  invalid.  As  said 
by  Mr.  Justice  Strong  in  Railroad  Co.  v.  Peniston^  18 
Wall.  5:  •  *  It  is  therefore  manifest  that  exemption  of  Federal 
agencies  from  State  taxation  is  dependent,  not  upon  tlie 
nature  of  the  agent  or  upon  the  mode  of  their  constitution, 
or  upon  the  fact  that  they  are  agents,  but  ui3on  the  effect 
of  the  tax ;  that  is,  upon  the  question  whether  the  tax  doc^ 
in  truth  deprive  them  of  power  to  serve  the  Government 
as  they  were  intended  to  serve  it,  or  does  it  hinder  tlu 

VOL.    Ill — % 
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efficient  exercise  of  their  power.  A  tax  upon  their  property 
has  no  such  necessary  effect.  It  leaves  them  free  to  dis- 
charge the  duties  they  have  undertaken  to  perform.  A  tax 
upon  their  operations  is  a  direct  obstruction  to  the  exercise 
of  Fedei'al  power." 

In  this  case  the  amount  of  the  taxes  alleged  to  be  due  the 
State  for  the  year  ending  in  July,  1888,  is  $4,024.45,  with 
a  fine  of  $500  for  the  failure  of  the  corporation  or  its  agent 
to  pay  it.  It  may  be  difficult  to  estimate  the  value  of  the 
telegraph  poles  and  the  strands  of  ware  necessary  to  the 
conduct  of  the  business,  but  it  becomes  apparent  from  the 
act  itself,  connected  with  the  burden  imposed  on  the 
corporation,  that  it  is  its  occupation  and  business  that  have 
been  taxed,  without  regard  to  the  value  of  the 
property  it  actually  owns  within  the  State,  and,  with  the 
heavy  penalty  imposed,  it  may  directly  interfere  with  the 
regulation  of  interstate  commerce,  and  cannot  be  sus- 
tained. Mr.  Justice  Field,  in  Gloucester  Ferry  Co,  v. 
Pennsylvania^  114  U.  S.  196,  says  :  "  AVhile  it  is  conceded 
that  the  property  in  a  State,  belonging  to  a  foreign  cor- 
poration engaged  in  foreign  or  interstate  commerce,  may 
be  taxed  equally  with  like  property  of  a  domestic  coi"pora- 
tion  engaged  in  that  business,  we  are  clear  that  a  tax  or 
other  burden  imposed  on  the  property  of  either  corporation 
because  it  is  used  to  carry  on  that  commerce,  or  upon  the 
transportation  of  persons  or  property,  or  for  the  navigation 
of  public  waters  over  which  the  transportation  is  made,  is 
invalid  and  void,  as  an  interference  with  and  an  obstruction 
of  the  power  of  Congress  in  the  regulation  of  such  com- 
merce." And  in  the  case  of  Leloup  \.  Fort  of  3IohiJe, 
reported  in  127  U.  S.  640,  the  court,  through  Mr.  Justice 
Bradley,  says:  "The  fairest  and  mo^t  just  construction 
of  the  Constitution  leads  to  the  conclusion  that  no  State 
has  a  right  to  lay  a  tax  on  interstate  commerce  in  any 
f orm,  whether  by  way  of  duties  laid  on  the  transportation 
of  the  subjects  of  commerce,  or  on  the  receipts  derived 
from  that  transportation,  or  on  the  occupation  or  business 
of  carrying  it  on  ;  and  the  reason  is  that  such  taxation  is  a 
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burden  on  that  commerce,  and  amounts  to  a  regulation  of 
it,  that  belongs  solely  to  Congress."  There  is  no  limita- 
tion to  the  power  within  the  State  to  tax,  except  such  as 
virtually  amounts  to  a  confiscation  of  one's  property ;  but 
there  is  not  only  a  limitation,  but  a  prohibtion,  on  the 
power  of  the  State  to  impose  a  tax  on  the  business  of  cor- 
porations or  other  agencies  of  interstate  commerce  that,  in 
effect,  regulates  interstate  traffic. 

In  both  the  cases  under  consideration,  mere  arbitrary 
sums  are  fixed,  without  reference  to  value,  and  evidently, 
as  is  to  some  extent  conceded,  on  the  business  of  each; 
and,  whether  under  the  guise  of  a  specific  or  an  ad  valorem 
tax,  it  is  manifest  that  the  object  and  effect  of  each  section 
of  the  statute  is  to  impose  burdens  on  the  transportation 
or  business  of  both  corporations,  and  not  upon  the  prop- 
erty within  the  State.  The  amount  of  the  tax,  and  the 
penalties  annexed  for  enforcing  payment  is,  in  effect,  a 
I)rohibition  of  the  exercise  of  the  legitimate  business  of 
each  of  the  appellees  without  first  complying  with  the  con- 
ditions of  the  statute.  In  view  of  the  authorities  cited, 
and  the  mode  of  enforcing  this  specific  tax,  it  must  be 
lij^ld  that  the  two  sections  of  the  statute  are  in  violation  of 
sulisection  3,  of  section  8,  article  1,  of  the  Federal  Con- 
stitution. 

Judgment  affirmed  in  both  cases. 


Note. — See  note  at  x>age  7,  anU. 
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The  Attorney-General  of  the  State  of  Massachusetts 
V.  Western  Union  Telegraph  Company.    (Three  cases.) 

Western  Union  Telegraph  Company  v.  Attorney- gen- 
eral OF  Massachusetts.    (Three  cases.) 

U,  S,  Supreme  Court y  May  25 ^  1801. 

(141  U.  S.  40.) 

Taxation    op    telegraph    companies.— Post-roads    act.— Constitu- 
tional LAW. 

The  statute  of  Massachusetts  which  declares  that  every  telegraph  company » 
whether  incorporated  in  Massachusetts  or  elsewhere,  owning  a  line  of 
telegraph  in  Massachusetts,  is  to  be  there  taxed  on  such  proportion  only 
of  the  whole  value  of  its  capital  stock  as  the  length  of  line  in  Massachu- 
setts bears  to  the  whole  length  of  its  lines  everywhere ;  and,  to  prevent 
its  tax  in  that  State  from  exceeding  that  amount,  provides  that  from  the 
taxable  portion  of  tne  value  of  its  capital  so  ascertained,  shall  be 
deducted  the  value  of  any  proi)erty  subject  to  local  taxation  in  cities  and 
towns  ;  is  not  forbidden  by  the  acceptance  by  the  telegraph  company  of 
the  rights  conferred  by  the  post-roads  act  or  by  the  intei*state  commerce 
clause  of  tlie  United  States  Constitution. 

Cases  of  this  series  cited  in  opinion :  W,  U,  Tel.  Co.  v.  Attorney  General^ 
vol.  2,  p.  57  ;  Ratterman  v.  W,  U,  Tel.  Co.,  vol.  2,  p.  68 ;  Leloup  ▼.  Port 
of  Mobile,  vol.  2,  p.  79. 

Facts  stated  in  opinion. 

Henry  C.  Bliss,  for  the  State  of  Massachusetts. 

Wager  Swayne,  for  the  AVestern  Union  Telegraph  Com- 
pany. 

Mr.  Justice  Gray  delivered  the  opinion  of  the  court : 
Three  informations  in  equity  were  filed  in  the  Supreme 
Judicial  Court  of  Massachusetts,  by  the  attorney-general 
at  the  relation  of  the  treasurer  of  the  Commonwealth, 
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against  the  Western  Union  Telegraph  Company,  a  corpora- 
tion of  New  York,  nnder  section  54  of  chapter  13  of  the 
public  statutes  of  Massachusetts,  for  tlie  recovery  of  taxes 
assessed  to  the  defendant  for  the  years  1886, 1887  and  1888, 
under  other  sections  of  that  chapter,  and  interest  thereon 
at  the  rate  of  twelve  per  cent,  a  year  until  paid,  and  for  an 
injunction  against  the  defendant's  prosecution  of  its  busi- 
ness until  payment  of  such  taxes  and  interest. 

Upon  petition  of  defendant,  alleging  that  the  matter  in 
dispute  arose  under  the  Constitution  and  laws  of  the  United 
States,  the  three  suits  were  removed  into  the  Circuit  Court 
of  the  United  States,  and  were  there  heard  upon  pleadings 
and  proofs,  and  decrees  entered  for  the  amounts  of  the 
taxes  and  interest,  deducting  certain  sums  paid  into  court 
by  the  defendant,  and  granting  no  injunction.  Both  par- 
ties appealed  to  this  court. 

These  cases  cannot  be  distinguished  from  that  of  Western 
Un  ion  Tel€ffra2?h  Co.  T.  Attorney-General  of  Massa^ 
cliiiActtSf  125  U.  S.  530,  in  which  the  validity  of  similar 
taxes  was  upheld  in  a  judgment  delivered  by  Mr.  Justice 
Miller  with  no  dissent. 

The  Constitution  of  Massachusetts,  c.  1,  sec.  1,  art.  4, 
empowers  the  Legislature  "to  impose  and  levy  propor- 
tional and  reasonable  assessments,  rates  and  taxes,  upon 
all  the  inhabitants  of,  and  persons  resident,  and  estates 
lying  within,  the  said  Commonwealth  ;  and  also  to  impose 
and  levy  reasonable  duties  and  excises  upon  any  produce, 
goods,  wares,  merchandise  and  commodities  whatsoever, 
brought  into,  produced,  manufactured  or  being  within  the 
same."     1  Charters  and  Constitutions,  961. 

The  statutes,  pursuant  to  which  the  taxes  now  in  ques- 
tion were  assessed  and  sought  to  be  collected,  are  set  forth 
in  full  in  125  U.  S.  531-534,  note,  and  the  material  pro- 
visions of  them  are  as  follows : 

By  section  38,  **  every  corporation  chartered  by  the  Com- 
monwealth or  organized  under  the  general  laws,  for  purposes 
of  business  or  profit,  having  a  capital  stock  divided  into 
flliares  "  (with  certain  exceptions),  shall  annually  return  to 
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the  tax  commissioner  a  list  of  its  shareholders  and  the 
number  of  shares  belonging  to  each,  the  amount  of  its 
capital  stock,  the  par  value  and  market  value  of  the  shares, 
and  the  locality  and  value  of  its  real  estate  and  machinery, 
subject  to  local  taxation  within  the  Commonwealth ;  and 
*'nvilroad  and  telegraph  companies  shall  return  the  whole 
length  of  their  lines,  and  the  length  of  so  much  of  their 
lines  as  is  without  the  Commonwealth." 

By  section  39,  the  tax  commissioner  shall  ascertain  the  true 
market  value  of  the  shares  of  each  corporation,  and  esti- 
mate the  fair  cash  valuation  of  all  the  shares  constituting 
its  capital  stock,  and  shall  also  ascertain  and  determine  the 
value  of  its  real  estate  and  machinery  subject  to  local  tax- 
ation, and  of  the  deductions  provided  in  section  40. 

By  section  40,  ''every  corporation  embraced  in  the  provi- 
sions of  section  thirty-eight  shall  annually  pay  a  tax  upon  its 
corporate  franchise  at  a  valuation  thereof  equal  to  the 
aggregate  value  of  the  shares  in  its  capital  stock,  as  deter- 
mined in  the  preceding  section,  after  making  the  deductions 
provided  for  in  this  section,  at  a  rate  determined  by  an 
apportionment  of  the  whole  amount  of  money  to  be  raised 
by  taxation  upon  property  in  the  Commonwealth  during 
the  same  current  year,"  ''  upon  the  aggregate  valuation  of 
all  the  cities  and  towns  for  the  preceding  year."  "From 
the  valuation  ascertained  and  determined  as  aforesaid, 
there  shall  be  deducted :  First,  in  case  of  railroad  and 
telegraph  companies,  whose  lines  extend  beyond  the  limits 
of  the  Commonwealth,  such  portion  of  the  whole  valuation 
of  their  capital  stock,  ascertained  as  aforesaid,  as  is  propor- 
tional to  the  length  of  that  part  of  their  line  lying  without 
the  Commonwealth,  and  also  an  amount  equal  to  the  value, 
as  determined  by  the  tax  commissioner,  of  their  real  estate 
and  machinery  located  and  subject  to  local  taxation  withia 
the  Commonwealth.  Second,  in  case  of  other  corporations, 
included  in  section  thirty-eight  of  this  chapter,  an  amount 
equal  to  the  value,  as  determined  by  the  tax  commissioner, 
of  their  real  estate  and  machinery  subject  to  local  taxation, 
wherever  situated." 
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By  section  42,  every  corporation  or  association,  chartered 
or  organized  elsewhere,  which  owns,  or  controls  and  uses, 
under  lease  or  otherwise,  a  line  of  telegraph  within  this 
Commonwealth,  '*  shall  make  all  returns  prescribed  by  sec- 
tion 38,  excepting  the  list  of  shareholders,  and  shall 
annually  pay  a  tax,  at  the  same  rate,  and  to  be  ascertained 
and  determined  in  the  same  manner,"  as  is  provided  in 
section  40. 

By  section  64,  taxes  assessed  under  sections  40  and  42 
may  be  recovered,  "with  interest  at  the  rate  of  twelve 
per  cent,  per  annum  until  the  same  are  paid,"  by  action 
in  the  name  of  the  Treasurer  of  the  Commonwealth,  or  by 
information  at  his  relation  in  the  Supreme  Judicial  Court. 

It  is  to  be  remembered  that  by  the  tax  act  of  Massa- 
chusetts ' '  taxes  on  real  estate  shall  be  assessed  in  the  city 
or  town  where  the  estate  lies,"  and  "all  machinery 
employed  in  any  branch  of  manufacture  shall  be  assessed 
where  such  machinery  is  situated  or  employed ;  and,  in 
assessing  the  stockholders  for  their  shares  in  any  manufac- 
turing corporation,  there  shall  first  be  deducted  from  tlie 
value  thereof,  the  value  of  the  machinery  and  real  estate 
belonging  to  such  corporation."  Mass.  Pub.  Stat.  c.  11, 
sections  13,  20.  Although  it  is  hard  to  see  how  telegraph 
companies  can  have  "machinery  employed  in  any  branch 
of  manufacture,"  unless  they  make  their  own  machines, 
yet  railroad  corporations,  which  are  coupled  with  telegraph 
companies  in  the  statutes  in  question,  as  well  as  other 
corporations  embraced  in  those  statutes,  might  have  such 
machinery. 

The  effect  of  the  statutes  complained  of  is  that  every 
telegraph  comi>any,  whether  incorporated  in  Massachusetts 
or  elsewhere,  owning  a  line  of  telegraph  in  Massachusetts, 
is  to  be  there  taxed  on  such  proportion  only  of  the  wliole 
value  of  its  capital  stock  as  the  length  of  its  line  in  Massu- 
chosetts  bears  to  the  whole  length  of  its  line  everywhere  ; 
and  to  prevent  its  whole  tax  in  Massachusetts  from 
amounting  in  any  event  to  more  than  that,  it  is  provided 
that  from  the  taxable  portion  of  the  value  of  its  cajjital. 


24  AMERICAN  ELECTRICAL  CASES.       [vol.  3 

Attorney-General  v.  Telegraph  Co. 


SO  ascertained,  shall  be  deducted  the  value  of  any  property 
owned  by  it  in  Massachusetts  which  is  subject  to  local 
taxation  in  the  cities  and  towns. 

Such  being  the  real  state  of  the  case,  all  the  objections  to 
the  validity  of  the  tax  are  met  and  disposed  of  by  the 
decision  of  this  court  in  the  former  case  between  these 
parties. 

In  that  case,  as  in  this,  the  telegraph  company,  while 
admitting  that  its  property,  in  the  State  of  Massachusetts, 
was  subject  to  taxation  there  like  other  property,  argued 
that,  by  reason  of  its  having  accepted  the  provisions  of  the 
act  of  July  24,  1866,  c.  230,  (14  Stat.  221),  now  embodied  in 
sections  5263-5269  of  the  Revised  Statutes,  and  having  thus 
acquired  under  section  6263  ''the  right  to  construct, 
maintain  and  operate  lines  of  telegraph  through  and  over 
any  portion  of  the  public  domain  of  the  United  States,  over 
and  along  any  of  the  railway  or  post-roads  of  the  United 
States,  and  over,  under  or  across  the  navigable  streams  or 
waters  of  the  United  States,"  it  had  a  franchise  from  the 
United  States  which  could  not  be  taxed  by  any  State 
through  which  its  lines  ran ;  that  the  statutes  of  Massa- 
chusetts, in  terms  and  effect,  undertook  to  tax  the 
franchises  of  the  corporation ;  and  that  the  tax  was 
unconstitutional  and  void,  both  as  interfering  with  inter- 
state commerce  and  as  being  unequal  and  excessive. 

But  this  court,  in  answering  that  argument  and  upholding 
the  validity  of  the  tax,  affirmed  the  following  propositions : 

The  f  rancliise  of  the  company  to  be  a  corporation,  and  to 
carry  on  the  business  of  telegraphing,  was  derived  not  from 
the  act  of  Congress,  but  from  the  laws  of  the  State  of  Nevr 
York,  under  which  it  was  organized,  and  it  never  could  have 
been  intended  by  the  Congress  of  the  United  States,  in  con- 
ferring upon  a  corporation  of  one  State  the  authority  to 
enter  the  territory  oE  any  other  State,  and  to  erect  its  poles 
and  lines  therein,  to  establish  the  proposition  that  such  a 
company  owed  no  obedience  to  the  laws  of  the  State  into 
which  it  thus  entered,  ana  was  under  no  ooligation  to  pay 
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its  fair  proportion  of  the  taxes  necessary  to  the  supj)ort  of 
the  government  of  that  State.     125  U.  S.  547,  548. 

By  whatever  name  the  tax  may  be  called,  as  described  in 
the  laws  of  Massachusetts,  it  is  essentially  an  excise  upon 
the  capital  of  the  corporation ;  and  those  laws  attemi)ted 
to  ascertain  the  just  amount  which  any  corporation  engaged 
in  business  within  its  limits  shall  pay  as  a  contribution  to 
the  support  of  its  government  upon  the  amount  and  value 
of  the  capital  so  employed  by  it  therein.     125  U.  S.  547. 

The  tax,  though  nominally  upon  the  shares  of  the  capital 
stock  of  the  company,  is  in  effect  a  tax  upon  that  organiza- 
tion on  account  of  property  owned  and  used  by  it  in  the 
State  of  Massachusetts ;  and  the  proportion  of  the  length 
of  its  lines  in  that  State  to  their  entire  length  throughout 
the  whole  country  is  made  the  basis  for  ascertaining  the 
value  of  that  property.  Such  a  tax  is  not  forbidden  by  the 
acceptance  on  the  part  of  the  telegraph  company  of  the 
rights  conferred  by  section  5263  of  the  Revised  Statutes,  or 
by  the  commerce  clause  of  the  Constitution.    123  U.  S.  632. 

The  statute  of  Massachusetts  is  intended  to  govern  the 
taxation  of  all  corporations  doing  business  within  its  terri- 
tory, whether  organized  under  its  own  laws  or  under  those 
of  some  other  State  ;  and  the  rule  adopted  to  ascertain  the 
amount  of  the  value  of  the  capital  engaged  in  that  business 
within  its  boundaries,  on  which  the  tax  should  be  assessed, 
is  not  an  unfair  or  unjust  one  ;  and  the  details  of  the  method 
by  which  this  was  determined  have  not  exceeded  the  fair 
range  of  legislative  discretion.     125  U.  S.  553. 

That  decision  was  cited  by  the  court  in  Satterman  y, 
WeMern  Union  Telearaph  Co.,  127  U.  S.  411,  426,  427 ; 
and  in  Leioup  t.  MobUe,  127  U.  S.  640,  649. 


*  *  *  *         % 


Note. —  See  note  at  p.  7,  ante. 
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The  People  of  the  State  of  New  York,  Respond- 
ent, V.  The  American  Bell  Telepeone  Company, 
Appellant. 

New  York  Court  of  Appeals,  Nov.  f  6',  J8S9^ 

(117  N.  Y.  241.) 

American  bell  telephone  company.— Taxation. 

The  relations  subsisting  between  the  American  Bell  Telephone  Company,  a 
Massachusetts  corporation,  and  the  local  telephone  companies  in  the 
State  of  New  York  to  which  it  furnishes  its  patented  instruments  and 
appliances,  under  contracts,  is  that  of  licensor  and  licensee,  not  that  oi 
principal  and  agent. 

The  business  is  owned  and  conducted  by  the  local  companies,  and  they 
alone  can  be  taxed  upon  it. 

The  American  Bell  Telephone  Company  cannot  be  taxed  in  this  State  upon 
its  capital,  or  gross  assets,  or  any  part  thereof. 

The  provision  in  its  contracts  requiring  leases  of  its  instruments  to  patrons 
of  the  local  companies  to  be  made  in  its  name  is  inserted  for  the  pur- 
pose of  protecting  its  property  and  patented  rights,  and  cannot  be  prop- 
erly construed  as  reserving  to  the  company  an  interest  in  the  business 
conducted  by  the  local  companies. 

The  fact  that  the  American  Bell  Company  is  often  or  usually  a  stockholder 
of  the  local  companies  is  immaterial ;  the  business  of  a  corporation  is  not 
the  business  of  its  stockholders. 

The  nature  of  the  basiness  of  the  American  Bell  Telephone  Company  and 
of  its  contracts  with  local  companies  considered  and  explained. 

Case  of  tliis  series  cited  in  opinion  :  Commonwealth  v.  Am,  Bell  Teleph, 
Co.,  vol.  2,  p.  90. 

Appeal  from  judi^ment  for  plaintiffs,  npon  a  case  sub- 
mitted, entered  upon  an  order  of  General  Teim,  first  judi- 
cial deijartment.     Case  stated  in  opinion. 

James  C,  Carter,  for  appellant. 

William  A.  Posle^  for  respondent. 
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RuGER,  Ch.  J. :  The  controversy  in  this  case  is  presented 
by  an  agreed  statement  of  facts  submitted  by  the  parties, 
to  the  Supreme  Court,  under  section  1279  of  the  Code,  for 
its  decision. 

The  plaintiffs  claim  the  right  to  recover  taxes  from  the 
defendant  for  five  years,  between  1881  and  1887,  upon 
some  portion  of  its  capital  stock,  and  upon  its  gross  earn- 
ings in  this  State  by  virtue  of  the  provisions  of  chapter  642 
of  the  Laws  of  1880,  as  amended  by  chapter  361  of  the  Laws 
of  1881,  and  chapter  501  of  the  Laws  of  1885.  The  taxes 
contemplated  by  the  statutes  referred  to  are  a  certain  per- 
centage upon  the  amount  of  the  capital  stock  of  "every 
corporation,  joint-stock  company  or  association  whatever, 
now  or  hereafter  in(Joi'porated  or  organized  under  any  law 
of  this  State,  or  now  or  hereafter  incorpoi-ated  or  organized 
by  or  under  the  law  of  any  other  State  or  country,  and  doing 
business  in  this  State."  (Laws  of  lb80,  chap.  542,  sec.  3; 
Laws  of  18S1,  chap.  361,  sec.  3.) 

By  chapter  501  of  the  Laws  of  1885  the  tax  upon  the 
capital  stock  of  corporations,  when  such  stock  was  only 
partially  employed  in  this  State,  was  limited  to  so  much 
only  of  such  capital  stock  as  was  thus  employed.  Section 
6  of  chapter  542  of  the  Ijaws  of  1880,  and  section  6  of 
chapter  301  of  the  Laws  of  1881,  authorize,  in  addition  to 
other  taxes  and  among  other  cori)orciti()ns  as  a  tax  upon  its 
coii)orate  franchise  or  business  in  this  State,  a  certain  per- 
centage upon  the  gross  earnings  of  *' every  telegraph  com- 
pany or  telephone  company  incorporated  under  the  laws  of 
this  or  any  other  State,  and  doing  business  in  this  State." 

The  taxes  authorized  by  .these  statutes  are  in  addition  to 
the  usual  and  ordinary  taxes  levied  upon  property,  and 
were  intended  to  reach  and  tax  the  business  and  franchise 
only  of  the  corporations  designated. 

The  main  question  presented  is  whether  the  defendant 
is  a  cor|K>ration  ''duing  business  in  this  State"  within  the 
meaning  of  those  words  as  used  in  the  statutes.  Whether 
the  d^^fendant  during  this  period  was,  in  fact,  doing  busi- 
ness in  this  State  must  be  determined  from  the  actual 
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character  of  the  business  carried  on  as  disclosed  by  the 
facts  contained  in  the  submission,  and  not  from  the  exist- 
ence of  any  unexercised  powers  reserved  to  it  by  its  con- 
tracts ;  for  the  material  question  is  whether  it  has,  in  fact, 
done  business  within  the  State,  and,  if  so,  what  was  its 
nature,  character  and  extent,  and  not  whether  it  possesses 
the  natural  or  contractual  right  to  carry  on  such  business. 
Some  of  the  leading  features  of  the  business  under  con- 
sideration may  be  concisely  referred  to  as  having  an 
important,  if  not  controlling,  bearing  upon  the  subject. 

The  defendant  is  a  foreign  corporation  chartered  under 
the  laws  of  Massachusetts  and  located  and  doing  business 
in  that  State. 

It  is  authorized  by  its  charter  "  to  carry  on  the  business 
of  manufacturing,  owning,  selling,  using  and  licensing 
others  to  use,  electric  speaking  telephones  and  other  appar- 
atus and  appliances  pertaining  to  the  transmission  of  intel- 
ligence by  electricity." 

Practically  its  whole  business  consists  in  manufacturing, 
under  its  patents,  and  leasing  to  and  licensing  the  use  of 
telephones  by  others  in  various  States  of  the  Union.  In 
the  State  of  New  York  these  licensees  are  corporate  bodies 
formed  therein  to  carry  on,  in  certain  defined  localities,  the 
business  of  furnishing  telephonic  facilities  to  the  citizens 
of  such  communities,  and  they  are  entitled  to  the  exclusive 
privilege  of  doing  so  under  the  Bell  system.  The  conduct 
of  the  business  is  carried  on  under  the  authority  obtained 
from  the  Bell  Telephone  Company  upon  the  conditions 
and  regulations  contained  in  contracts  with  that  company. 
The  entire  receipts  for  the  use  of  telei^honic  facilities 
from  the  citizens  of  New  York  are  paid  by  the  customers 
of  the  respective  local  companies  to  the  company  of  which 
they  are  respectively  patrons  or  lessees,  and  such  receipts 
constitute  the  entire  income  and  earnings  accruing  to  the 
Bell  Telephone  Company  from  the  use  and  employment  of 
its  telephonic  instruments  in  the  State  of  New  York.  The 
contracts  under  which  this  business  is  done  by  the  licen- 
sees are  made  at  the  defendant' s  office  in  Boston,  and  the 
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rentals  or  royalties  due  to  it  are  payable  montiily,  in  ad- 
vance, at  that  place.  The  telephones  are  delivered  to  each 
licensee  at  the  general  office  or  factory  of  the  defendant 
company  in  Boston  as  often  as  requested,  and  not  elsewhere. 
The  licensee  transports  them,  at  his  own  risk  and  expense, 
wherever  he  wishes,  and  may  lawfully  use  them  or  furnish 
them  to  others  for  use.  The  licensee,  when  he  sees  fit,  may 
return  them  to  the  defendant  company  at  Boston,  but  so 
long  as  he  retains  them  he  is  bound  to  pay  the  royalties 
thereon  whether  they  be  used  or  not.  The  business  so  con- 
ducted by  the  local  companies  requires,  in  addition  to  the 
telephones  furnished  by  the  Bell  Telephone  Company,  the 
use  and  employment  of  an  expensive  plant ;  the  construction 
and  maintenance  of  extensive  lines  of  poles,  wii'es,  switches 
and  switch-boards ;  the  service  of  numerous  agents  and 
employes  and  the  management  and  control  of  an  exten- 
sive business,  calling  for  the  employment  of  a  large  capital 
and  the  incurrence  of  serious  risks  in  its  prosecution.  The 
Bell  Telephone  Company  has  no  office  or  officer,  agent  or 
employe  in  the  State  of  New  York,  unless  the  local  cor- 
I)orations  can  be  so  denominated.  In  has  no  direct  busi- 
ness relations  with  the  public,  from  whose  patronage  the 
income  for  telephonic  facilities  is  derived,  and  such  income 
is  always  collected  by  and  paid  to  and  becomes  the  prop- 
erty of  the  local  companies.  The  profits  derived  from  the 
business  thus  carried  on  belong  wholly  to  the  stockholders 
of  the  respective  local  companies.  In  fact,  the  Bell  Tele- 
phone Company  is  largely  instrumental  in  procuring  the 
organization  of  local  companies  in  New  York  to  transact 
the  business  carried  on  under  their  contracts,  and  has 
nsnally  subscribed  largely  to  the  capital  stock  of  such 
cdmpanies.  As  has  been  observed,  this  business  is  con- 
ducted under  contracts  between  the  Bell  Telephone  Com- 
pany and  the  several  local  companies,  and  is  usually  pro- 
vided for  in  three  8ex)arate  contracts  adapted  to  th«  par- 
ticular use  intended  to  be  made  of  the  telephones  leased. 
These  contracts  are  quite  voluminous,  and  are  replete  with 
detailed  conditions  and  restrictions  imposed  upon  the  local 


30  AMERICAN  ELECTRICAL  CASES.       [vol.  3 

People  y.  Telephone  Co. 

companies  by  the  Bell  Telephone  Company  in  regard  to  the 
use  to  be  made  of  their  instruments.  It  is  unnecessary  to 
refer  to  these  restrictions  in  detail,  as  they  do  not  affect 
the  problem  under  consideration.  So  far  as  the  provisions 
of  the  contracts  bear  upon  this  controversy,  they  will  be 
referred  to.  The  patented  instruments  used  consist  of  a 
transmitter  and  a  receiver,  costing  abont  three  dollars  and 
a  half  to  manufacture.  The  use  to  which  the  telephones 
may  be  put  by  the  licensees  is  defined  in  these  contracts 
as :  First,  Contracts  for  exchange  systems.  Second,  Con- 
tracts for  extra-territorial  connecting  lines.  Third,  Con- 
tracts for  private  lines. 

The  first  class  embraces  the  business  of  constructing  lines 
and  apparatus  within  a  certain  described  area,  and  afford- 
ing facilities  for  telephonic  communication  between  the  cus- 
tomers or  subscribers  of  the  company  having  control  of  the 
business  in  the  district  in  which  such  customers  reside. 
This  embraces  the  usual  and  ordinary  mode  of  using  tele- 
phones, and  covers  by  far  the  most  lucrative  and  extensive 
method  of  employing  telephones  by  the  public.  Other 
occasional  uses  are  those  designated  as  extra-territorial  con- 
tracts and  private  lines  contracts.  These  uses  are  of  a 
limited  nature,  and  the  receipts  therefrom  are  comparatively 
insignificant,  amounting  in  the  aggregate  to  about  one- 
fiftieth  part  of  the  gross  amount  received  in  the  business. 
They  are  significant  only  for  the  use  which  is  attempted  to 
be  made  of  them  through  some  slight  differences  in  the 
provisions  of  the  contracts  relating  to  the  conduct  of  the 
respective  kinds  of  business. 

The  sums  required  to  be  paid  by  the  local  companies  to 
the  defendant  company  for  royalties  upon  the  instruments 
leased  by  them,  vary  slightly  between  the  various  local 
companies  ;  and  also  according  to  the  character  of  the  use 
which  is  made  of  them;  but  is  controlled,  in  certain 
instances,  by  a  percentage  upon  the  amounts  received  by 
the  local  companies  from  their  respective  customers  and 
sub^c/ibers,  and  which  sum  is  specified  and  fixed  in  eacti 
contract.     The  sums,  however  arrived  at,  are  intended  aa 
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the  measure  of  the  lonipensation  of  the  licensor  for  the  use 
and  employment  ot  its  telephones  by  the  local  companies. 
The  receipts  for  the  use  of  telephones  are  in  all  cases  col- 
lected by  the  local  companies,  and  the  defendant  company 
has  no  right  in  any  3ase  to  make  such  collections  except 
upon  a  default  in  the  payment  of  royalties,  or  dues,  by  the 
local  company,  when,  in  some  instanccSj  the  licensor  is 
authorized,  in  order  to  protect  itself  from  loss,  to  collect, 
in  the  name  of  the  local  company,  so  much  of  the  dues 
owing  to  it  by  its  customers  as  will  satisfy  the  sums  dae 
and  unpaid  to  the  defendant  company.  It  is  also  in  some 
cases,  upon  the  default  of  the  local  companies  in  supplying 
telephonic  facilities  to  their  customers,  authorized  to  take 
possession  of  their  plant  and  to  carry  on  the  business  until 
satisfactory  arrangements  can  be  made  for  carrying  it  on. 

The  receipt  by  the  Bell  Telephone  Comj^any  of  the  royal- 
ties and  dues  stipulated  to  be  paid  to  it  by  its  licensee,  dis- 
charges all  of  the  obligations  assumed  by  the  licensees 
under  the  contracts,  except  those  incurred  by  the  restric- 
tions upon  the  mode  of  using  telephones  which  were  intro- 
duced in  the  contracts  by  the  defendant  for  the  sole  pur- 
pose of  protecting  its  patents,  and  its  general  interests  in 
carrying  on  the  business  of  leasing  telephones  for  public  use. 

The  duties  and  obligations  of  the  Bell  Telephone  Com- 
pany under  their  contracts  may  be  st>ated  concisely  as  an 
obligatioa  to  furnish  the  local  companies  at  such  times  as 
they  may  call  for  them  with  a  sufficient  number  of  trans- 
mitters and  receivers  to  supply  the  demand  for  the  same  by 
the  patrons  and  subscribers  of  the  local  companies. 

The  obligations  of  the  local  companies  are  to  extend  the 
use  of  such  instruments  as  much  as  possible  ;  to  furnish 
plants  poles,  wires,  switeh-board  and  switches,  and  other 
appliances  to  connect  the  instruments  leased  with  the  cen- 
tral office  of  the  company,  and  with  such  other  leased 
instruments  and  lines  as  they  are  permitted  to  connect 
with ;  to  use  the  instruments  leased  only  in  the  prescribed 
modes,  and  to  pay  monthly  to  the  Bell  Telephone  Company 
in  Boston  the  royalties  and  dues  upon  each  instrument 
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delivered,  by  whomsoever  used  or  to  whatever  use  it  may 
be  devoted.  In  the  initiation  of  the  business  of  furnish- 
ing facilities  for  communications  through  telephones,  it  is 
obvious  that  there  were  but  two  practical  modes  which  the 
defendant  could  advantageously  pursue.  The  first  was  to 
engage  in  the  business  of  erecting  plants,  wires  and  appli- 
ances in  the  various  towns  and  cities  requiring  such 
facilities,  and  to  conduct  the  business  through  its  own  ser- 
vants and  agents.  There  are  obvious  objections  to  this 
plan,  as  it  involved  the  employment  of  a  vast  capital,  the 
incurring  of  enormous  expense,  and  the  conduct  and  con- 
trol of  an  extensive  and  complicated  system,  beyond  the 
capacity  of  a  single  company  to  successfully  manage  and 
conduct  in  detail.  Such  a  system  would  not  only  have 
brought  the  property  and  business  of  the  company, 
employed  in  any  particular  State,  directly  within  the 
system  of  taxation  authorized  by  the  laws  of  such  State, 
but  would  expose  them  to  the  imposition  of  taxes  in  each 
of  such  States  beyond  the  ability  of  the  most  prosperous 
and  wealthy  corponition  to  bear.  The  second  mode  of  con- 
ducting such  business,  which  was  the  one  adopted,  M'as  to 
apportion  the  territory  of  the  Union  into  districts  and  to 
lease  to  and  license  the  use  of  telephones  by  persons  and 
corjDorations  in  each  of  said  districts,  to  be  used  by  them 
in  connection  with  such  plant,  lines  and  appliances  aft  they 
should  require  and  supply,  upon  such  terms  and  condi- 
tions as  might  be  imposed  by  the  licensor  for  the  protec- 
tion of  its  rights  and  the  profitable  and  secure  emplojTnent 
of  its  property,  but  to  be  conducted  with  capital  of  the 
licensees  and  under  their  management  and  control.  This 
system  would  subject  the  business,  and  all  property 
employed,  and  earnings  derived  from  the  business  in  any 
particular  State,  to  taxation  under  the  laws  of  the  State 
where  it  is  earned  on.  By  this  system  the  licensor  retains 
the  ownership  of  its  patents  and  the  supervision  and 
ownership  of  all  instruments  manufactured  thereunder, 
and  all  rights  of  use  in  the  various  States  not  expressly 
granted  to  others,  with  the  right  of  manufacturing  such 
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instraments  and  leasing  them  to  be  used  in  any  unoccupied 
territory  upon  such  terms  and  conditions  as  would  best 
promote  its  own  interests. 

It  was  lawful  for  the  defendant  to  pursue  either  of  these 
i"0HTses,  and  it  is  not  justly  subject  to  censure  or  criticism 
for  the  course  adopted,  whatever  it  might  be. 

It  is  obvious,  fi-om  the  method  of  doing  this  business, 
that  whatever  special  provisions  may  be  found  in  the  con- 
tracts, there  could  have  been  no  intention  on  the  part  of 
the  defendant  or  its  licensees  to  evade  taxation  in  this 
State,  for,  by  the  mode  adopted,  the  use  of  telephones  here 
is  conducted  wholly  by  corporate  companies  having  a 
capital  stock,  possessing  a  place  of  business  and  owning 
plant,  wires,  poles,  switches  and  switch-boards,  necessary 
to  carry  it  on,  with  authority  to  collect  and  receive  the 
entire  earnings  for  the  use  of  telephones  in  their  district, 
and  subject  to  taxation  upon  all  their  property  and  busi- 
ness. 

The  case  does  not  disclose  the  aggregate  capital  of  the 
several  local  companies  in  the  State,  but  it  is  manifest  that 
all  of  the  capital  necessarily  required  in  doing  tlieir 
business  is  invested  in  and  owned  by  such  local  companies ; 
and  it  is  indisputable  that  only  the  capital  actually 
emyloypd  in  such  business  is  justly  subject  to  taxation  in 
this  State. 

It  is  manifest,   therefore,  that  none  of    the  property 

employed  in  the  prosecution  of  this  business  or  the  earnings 

received  therefrom  can  escape  liability  for  the  payment  of 

taxes  in  this  State,  and  every  duty  and  obligation  owed  by 

property  owners  to  the  State  is  fully  satisfied  and  performed 

by  them.     The  local  companies  are  concededly  liable  for  the 

payment  of  all  taxes  on  real  a^tate  and  property  owned 

by  them,  and.  like  other  corporations,  they  are  also  liable 

for  taxes  ui)on  their  capital  stock  and  gross  earnings  for 

the   business  of   furnishing    telephonic  facilities  to  the 

citizens  of  the  Statue,  and,  unless  it  was  intended  by  the 

L^lblature  in  the  statute  referred  to,  to  impose  double 

taxes,  it  is  impossible  to  say  that  the  Bell  Telephone  Com- 
yoL.  Ill— 3. 
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pany  was  also  liable  to  be  taxed  upon  the  mme  b«siaMi 
^ir  ^vnj  part  thereof.  In  tiie  abs^ice  of  a  dearly  ezpreaaed 
intention  to  do  so,  it  will  not  be  presofflcd  that  the  L^gislft- 
tcire  intended  to  impose  sneh  taxes. 

As  we  have  before  said,  the  sole  question  is,  what 
company,  in  faet,  conducted  and  controlled  the  business 
which  resulted  in  the  collection  of  income  from  the  people 
of  the  State  ?  Such  business,  obviously,  could  not  have 
been  practically  or  theoretically  conducted  in  the  town 
territory  by  two  companies.  Neither  could  the  receipts 
therefrom  have  been  the  exclusive  property  of  each  of  two 
different  persons  or  companies.  They  must,  necessarily, 
have  been  that  of  one  or  the  other. 

The  contract  is  to  be  construed  according  to  the  intentions 
of  the  parties,  as  exhibited  by  its  provisions  and  the  acts  of 
the  i>arties  under  it,  and,  unless  it  can  be  clearly  inferred 
from  those  sources  of  information  that  it  was  intended  to 
create  a  business  to  be  conducted  practically  and  poten- 
tially by  the  Bell  Telephone  Company,  and  that  such 
business  has  been  actually  created  and  pursued  by  them, 
the  appeal  must  be  sustained. 

The  contracts  being  such  as  were  lawful  for  the  companiea 
to  make,  and  showing  an  intention  that  the  local  com- 
panies should  transact  business  on  their  own  capital, 
owning  or  controlling  the  property  with  which  the  business 
was  done ;  collecting  and  receiving  the  earnings  of  such. 
business,  and  entitled  to  enjoy  them  as  its  own  property, 
subject  only  to  the  payment  of  such  obligations  as  it 
lawfully  incurred  in  the  prosecution  of  its  business,  it  im 
difficult  to  see  any  foundation  for  the  claim  that  the 
business  thus  carried  on  was  not  the  business  of  cmcli 
companies. 

We  are  of  the  opinion  that  the  relations  existing  between 
the  x>^rties  were  those  of  licensor  and  licensee  and  of 
lessor  and  lessee,  and  that  the  business  carried  on  by  the 
local  companies  was  in  no  just  sense  that  of  the  Bell 
Telephone  Company. 

The  rights  and  powers  of  the  local  companies  were  pco-* 
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tected  by  contraet,  and  they  were  as  seoare  in  thefar  enjoy* 
meaty  so  long  as  they  oontmned  to  perf  onn  the  obligatioiui 
of  their  contract^  as  the  Amerioan  Bell  Telephone  Company 
was  in  its  rights.  Neither  the  license  nor  the  prosecution  of 
its  business  by  the  local  company  could  be  arbitrarily 
revoked,  terminated  or  annulled  by  the  American  Bell  Tele- 
phone Company,  and  the  relations  between  them  were  in  no 
just  sense  those  of  principal  and  agent. 

These  questions  have  been  expressly  adjudicated  in  the 
Circuit  Court  of  the  United  States  in  Ohio,  and  by  the  Su- 
preme Court  of  Pennsylvania  in  the  cases  of  the  United 
States  T.  American  B^ll  Telephone  Company  (29  Fed.  Rep. 
17)  and  Cotnnionwecdth  t.  American  Befl  Telephone 
Company  (18  Atl.  Rep.  122). 

In  the  former  case  Judge  Jacksox,  deli vering  the  opinion 
of  the  court,  in  a  similar  case,  says :  "For  one  person  to 
supply  the  means  to  another  to  do  busine^ss  on  is  not  the 
doing  of  that  business  by  the  former.  Transactions,  such 
as  the  i\merican  Bell  Telephone  Company  has  had  with  the 
licensee  corporations  in  Ohio  at  its  place  of  business  in  Bos- 
ton, and  not  elsewhere,  are  not  the  carrying  on  of  business 
in  Ohio,  nor  are  such  licensee  corporations  its  managing 
agents." 

We  quite  agree  with  the  doctrine  laid  down  in  these  cases 
and  consider  them  decisive  of  the  question  presented  here. 
The  court  below  held,  however,  that  the  relations  between 
the  Bell  company  and  the  local  companies  were  those  of 
principal  and  agent ;  and  that  under  the  provisions  of  the 
act  of  1880,  as  construed  by  this  court  in  People  v.  JSqui- 
ti:ble  Trust  Company  (96  N.  Y.  387)  not  only  the  royalties 
X>ayable  to  the  Bell  Telephone  Company,  but  its  whole 
capital  stock,  amounting  to  ten  millions  of  dollars,  was 
brought  within  the  jurisdiction  of  this  State  and  made  sub- 
ject to  taxation,  and  that  this  result  was  obviated  for  the 
period  prior  to  the  act  of  1885.  only  by  the  magnanimity  of 
the  State  in  n^lecting  to  claim  the  whole  sum  which  was 
due  to  it.  The  theory  ujwn  which  this  result  was  reached 
|0  ttua  the  local  oompaniea  were  practically  the  agents  of 
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the  Bell  Telephone  Company,  and,  therefore,  that  the  busi- 
ness carried  on  was,  in  law,  that  of  the  latter  company. 
This  conclusion  was  based  upon  the  effect  ascribed  to  some 
of  the  provisions  of  the  contracts  applicable  to  the  business 
called  private  lines,  and  connections  with  the  Western 
Union  Telegraph  Company  lines,  and  the  circumstance  that 
the  Bell  Telephone  Company  was  a  stockholder  in  the  local 
companies. 

It  is  argued  from  the  provision  in  such  contracts  requir- 
ing leases  to  the  patrons  of  the  private  lines  to  be  made  in 
the  name  of  the  Bell  Telephone  Comjiany,  that  such  pro- 
vision made  the  income  derivable  therefrom  the  property  of 
such  company,  and  constituted  the  local  companies  its 
agents  in  respect  to  such  business.  We  are  unable  to  con- 
cur in  this  view.  We  think  that  court  has  ascribed  to  this 
provision  a  significance  to  which,  under  all  of  the  circum* 
stances  of  the  case,  it  is  not  entitled. 

In  view  of  all  of  the  provisions  of  the  contract,  it  is  obvi- 
ous that  the  intent  of  this  requirement  was  simply  to  place 
and  keep  the  instruments  leased  within  the  supervision  and 
ultimate  control  of  the  patentee  so  as  to  preserve  their  title, 
and  effectually  prevent  any  improper  use  of  them  by  their 
lessees.  The  conduct,  management  and  control  of  all  this 
business  was  irrevocably  confided  to  the  local  companies, 
and  no  material  distinction  between  the  various  classes  of 
business  authorized  by  the  contracts  was  intended  to  be 
made  in  resj^ect  to  the  powers,  duties  and  obligations  of  the 
corporations  by  which  it  was  prosecuted.  The  royalties 
and  dues  upon  such  instruments  were  collectable  by  the  local 
companies  as  in  other  cases,  and  they  became  responsible 
for  the  payment  to  the  Bell  Telephone  Company  of  all  such, 
royalties  and  dues.  Much  the  most  expensive  part  of  the 
plant,  lines  and  wires  required  to  transact  this  business,  was 
to  be  supplied  by  the  local  companies  and  remained  their 
property,  and  they  had  control  of  the  business  done  thereon 
and,  within  reasonable  limits,  of  the  compensation  derived 
therefrom. 

We  think  the  court  below  gave  undue  effect  to  the  pro* 
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visions  in  the  contracts  inserted  for  the  pnrpose  of  gaard- 
ing  and  protecting  the  rights  of  the  patentee  in  its  patents, 
and  have  stretched  them  beyond  their  natural  dengn  and 
significance  when  referring  to  them  as  establishing  an  intent 
to  give  the  licensor  a  paramount  right  to  control  the  busi- 
ness carried  on  by  the  use  of  the  leased  instruments. 

From  no  point  of  view  could  the  circumstance  referred 
to  have  given  to  the  State  authority  to  tax  the  gross  earn- 
ings of  the  defendant  beyond  the  amount  received  under 
this  branch  of  the  contract  and  the  amount  of  capital 
required  to  carry  it  on,  which  would  naturally  seem  to  be 
the  cost  of  the  telephones  used  in  that  branch ;  but  it  has 
been  attempted  to  be  used  to  transform  the  character  of  the 
entire  business  carried  on  by  the  local  companies  in  this 
State. 

The  express  concessions  of  the  parties  relating  to  this 
subject  in  the  stipulation  submitting  the  controversy  also 
seems  to  be  controlling  on  this  subject.  Thus  it  is  agreed, 
as  a  fact,  that  "  provisions  are  inserted  in  the  contract 
designed  to  prevent  the  illegitimate  use  of  such  lines  by 
unauthorized  persons,  or  for  the  transmission  of  messages 
for  persons  other  than  those  authorized  to  use  such  lines, 
and  for  this  purpose,  as  well  as  for  the  purpose  of  guarding 
against  infringements  of  patents,  the  contract  provides  that 
the  title  to  the  telephone  shall  remain  in  the  Bell  Telephone 
Gom;)any,  and  that  the  New  York  company  shall  cause  the 
same  to  be  leased  in  the  name  of  the  former  company  to 
such  parties  as  the  latter  company  shall  select.  *  *  • 
Rentals  payable  for  the  use  of  the  telephones  are  thus  in 
form  x>ayable  to  the  Bell  Telephone  Company,  but  the  New 
York  company  is  authorized,  so  long  as  it  complies  with  the 
terms  of  the  contract,  to  collect  such  rentals,  and,  in  fact 
aad  in  practice,  it  does  collect  them,  and  if  the  American 
Bell  Telephone  Company  collects  any  thereof,  it  is  obliged 
to  account  therefor  to  the  New  York  company.  *  *  *  The 
rentals  agreed  to  be  paid  by  the  leases,  although  in  form  and 
in  l^al  contemplation  payable  to  the  American  Bell  Tele- 
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phone  Company,  itre  equitably  and  beneficially  the  moMytf 
of  the  New  York  company." 

It  seeme  to  us  that  the  concessiona  furnish  an  iireftttable 
answer  to  the  argnment  that  the  provisions  relating  to  the 
private  lines  created  any  practical  distinction  between  such 
business  and  that  pursued  under  the  exchange  ot  extaih 
territorial  provisions. 

It  is  manifest  that  so  much  of  the  argument  of  the  eooit 
below  as  is  based  upon  the  fact  that  the  American  Bell 
Telephone  Company  is  a  stockholder  in  the  local  companies 
derives  no  support  from  that  circumstance.  In  no  legal 
sense  can  the  business  of  a  corporation  be  said  to  be  that 
of  its  individual  stockholders.  It  is  true  that  they  have  a& 
interest  in  the  business  carried  on,  and  an  influence  in  con^ 
trolling  its  conduct ;  but  they  have  created  a  legal  entity 
to  prosecute  such  business,  make  its  contracts  and  be 
responsible  for  its  obligations,  and  that  entity  is  alone 
responsible  to  persons  dealing  with  it  for  the  conduct  of 
such  business.  The  taxation  of  a  foreign  or  domestic  stock- 
holder in  a  domestic  corporation  upon  the  business  of  such 
corporation,  upon  the  theory  that  it  was  his  business,  would 
be  an  unreasonable  exercise  of  the  power- of  taxation,  and 
such  a  tax,  upon  the  theory  that  a  licensor  or  lessor,  retain- 
ing title  in  himself  to  a  patented  article,  borrowed  or  leased 
of  him  by  some  person  or  corporation  for  the  purpose  of 
carrying  on  a  trade  or  business,  cannot  be  supported  upon 
any  known  principle  of  law. 

Having  arrived  at  the  conclusion  that  the  defendant  com- 
pany is  not  taxable  at  all  in  this  State  upon  its  gross  earn- 
ings or  capital  stock,  it  is  unnecessary  to  consider  the  prin- 
ciples upon  which  its  capital  stock  should  be  apportioned, 
in  case  it  had  been  taxable,  in  order  to  determine  the 
amount  of  tax  payable  on  the  capital  employed  in  this 
State. 

in  view  of  the  inconsiderable  value  of  the  instruments 
owned  by  it  in  this  State,  and  the  large  amount  of  its  capi- 
tal, the  great  value  of  its  patents  and  the  cost  of  conduct- 
ing its  manufactories  in  Massachusetts,  it  is  by  no  means 
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clear  that  the  mode  adopted  in  this  ca«e  of 
the  whole  capital  of  ten  millions,  aocoxdiDg  to  Htm  jyiopor- 
tionate  number  of  telephones  «sed  in  the  several  States, 
piodaeM  a-  ooiiect  resalt.  WMLe  the  large  amount  of  its 
ospctsl  stodL  owned  by  the  defendant  aad  its  pto^pestty,  u» 
indicated  by  its  Bberal  diridends,  presents  an  attractiye 
object  to  the  vigilant  financier,  it  should  not  be  forgotten 
that  the  possessor  of  this  wealth  is  a  f CMreign  corporation 
domieiled  in  the  State  of  Massaehnsetts^  and  there  sfobject 
to  account  for  the  obligations  it  incurs  ki  return  Jor  the 
protection  it  enjoys  under  the  laws  of  that  State.  We  are 
^uite  unabla  to  sanction  a  jMincipIe  which,  would  subject  it 
to  the  liability  of  being  taxed,  not  only  in  Massachusetts^ 
where  it  is  located,  as  it  undoubtedly  would  be,  under  the 
law  as  laid  down  by  us  in  the  People  v.  Sarn  Silver  Min- 
ing Company^  106  N.  Y.  76,  on  its  entire  capital  stock  and 
gross  earnings ;  but  also  in  each  State  of  the  Union  in 
which  it  should  own  telephones  leased  to  corporations  for 
tile  we  of  the  people  of  such  State,  on  such  proix>rtion  of 
ite  capital  stock  and  gross  earnings  as  the  law  makers  of 
such  State  saw  fit  to  impose. 

Under  the  rule  as  declared  by  the  judgment  appealed 
from,  the  defendant  is  now  made  liable  to  taxation  upon  a 
proportion  of  its  capital  stock  and  the  royalties  it  collects 
from  its  licensees  in  this  State,  when  it  is  also  unquestion- 
ably liable  to  tax  in  Massachusetts  upon  all  its  property, 
as  well  as  capital  stock  and  gross  earnings,  and  also  as  a 
stockholder  in  the  local  corporations,  has  been  made  liable 
to  pay  taxes  indirectly  upon  a  portion  of  its  capital  stock 
and  all  its  earnings  employed  in  the  State.  We  do  not 
think  a  construction  of  the  agreements  between  these  com- 
psnies  which  produces  such  a  result  is  reasonable  or  just, 
or  can  be  reached  without  ascribing  to  the  parties  a  design 
which  is  not  fairly  inferable  from  the  language  of  their 
contracts. 

We  are,  therefore,  of  the  opinion  that  the  judgment  of 
fte  General  Term  should  be  reversed  and  judgment  ordered 
for  the  defendant,  with  costs. 
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All  concur. 
Judgment  accordingly* 


Note.— The  same  question  decided  in  the  above  case  was  before  the 
Pennsylyania  Supreme  Ck)urt,  in  Commonwealth  ▼.  American  BtU  TeUpK 
Co,f  2  Am.  Eleo.  Cas.  00,  and  it  was  there,  as  here,  decided,  though  with- 
out so  elaborate  argument,  that  the  parent  company  could  not  be  taxed 
upon  its  capital  stock  in  a  State  where  it  did  no  business,  but  only  leased 
its  instruments  to  local  companies. 

Upon  the  same  principle,  to  wit,  that  the  relation  between  the  parent 
and  local  companies  is  that  of  licensor  and  licensee,  not  of  principal  and 
agent,  it  was  held  in  United  States  v.  Am.  Bell  Teleph.  Co,,  2  Am.  Eleo. 
Cas.  888,  note,  that  such  licensee  corporations  are  not  '*  managing  agents** 
of  the  parent  company,  so  that  process  in  suits  against  the  parent  company 
could  be  served  on  them. 

See  note  to  next  case. 


The  People,  ex  rel.  The  Western  Union  Telegraph 
Company,  Appellant,  v.  Edward  Dolan  et  al.,  As- 
sessors, &c.,  Respondents. 

The  Same,  Appellant,  v.  Michael  A.  Tierney  et  al.. 

Assessors,  &c..  Respondents. 

The  Same,  Appellant,  v.  The  Same,  Respondents. 

New  York  Court  of  Appeals,  April  14, 189U 

(126  N.  Y.  166.) 
Taxation  of  telegraph  oompakies. 

Under  the  New  York  statute  (Laws  1886,  chap.  650),  which  proTides  that 
"  the  portion  of  any  telegraph,  telephone  or  electric  light  line  in  any  town 
or  ward  in  this  State  shall  be  assessed  in  the  manner  provided  by  law  for 
the  assessment  of  lands  of  resident  owners,"  and  that  **  the  word  *  lines* 
shall  include  the  interest  in  the  land  on  which  the  poles  stand,  the  right 
or  license  to  erect  such  poles  on  land,  all  poles,  arms,  insulators,  wirea 
and  apparatus,  instruments  or  other  things  connected  with  or  used 
part  of  such  line  in  such  town  or  ward,"  held. 
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Id  aaoertalning  the  actual  value  of  such  property,  the  assessors  had  no 
right  to  assess  the  property  in  connection  with  its  position,  incidents,  or 
the  business  and  profits  to  be  deriyed  therefrom. 

This,  taking  into  consideration  the  fact  that  taxation  based  upon  these  ele- 
ments  is  provided  for  by  chapter  861  of  the  laws  of  1881,  subjecting  tele- 
graph  companies  to  taxation  as  corporations  upon  their  corporate  fran« 
chise  and  business. 

In  assessing  such  property  at  its  full  and  true  value,  as  the  land  of  resident 
owners  must  be  done,  the  value  of  the  poles,  wires,  &c.,  must  be  assessed 
at  cost. 

The  interest  in  the  land  on  which  the  poles  stand,  and  the  right  or  license 
to  erect  such  poles  on  land,  are  also  to  be  included  in  the  assessment; 
but  it  should  be  borne  in  mind  that  this  interest  is  only  a  mere  revoc- 
able license.  The  cost  to  the  company  of  obtaining  the  interest  in  the 
land  in  a  public  street,  and  the  sum  which  the  company  paid  to  OMmexf 
of  land  for  the  privilege  of  erecting  its  poles  thereon  or  in  the  street 
adjacent  thereto,  would  be  good  evidence  of  the  value  of  those  rights. 

Case  of  this  series  cited  in  opinion :  American  Rapid  Telegraph  Co,  t« 
Hess,  posL 

Appeal  from  judgments  of  General  Term,  Third  Depart- 
ment, affirming  orders  of  Special  Term  quashing  writs  of 
certiorari  in  proceedings  to  review  assessments  for  taxation 
of  the  relator's  property  in  Troy.    Facts  stated  in  opinion. 

Wager  Swayne  and  Edwin  A.  King^  for  appellant. 

William  J.  JRoche,  for  respondents. 

Peckham,  J.:  We  have  lately  held  in  People  ex  rel. 
West  Shore  Railroad  Company  v.  Adams^  Tfustee,  etc, 
(125  N.  T.  471),  that  a  person,  under  the  circumstances  in 
which  this  relator  stood,  failing  to  appear  before  the  board 
of  assessors  on  what  is  known  as  grievance  day,  is  guilty  of 
such  Uickes  as  to  warrant  the  court  in  refusing  to  grant  him 
any  relief  in  the  premises. 

It  sufficiently  appears  in  this  proceeding  that  the  relator 
did  thus  fail  in  the  years  1885  and  1887. 

This  leaves  only  the  assessment  of  1886  open  for  inspec- 
tion and  review. 

In  the  affidavit  made  on  the  part  of  the  relator  to  procure 
the  certiorari  to  review  the  assessment  for  that  year,  it  ii; 
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nn^ed  that  the  wmmnamA  is  ttroaeow  and  illegal  by 
nsason  of  over  Tuluation,  and  is  tmeqnal  because  nade  at  a 
higher  proportionate  valuation  that  other  real  property  on 
tbe  lolL  It  is  also  alleged  that  the  actual  value  of  the  prop- 
erty of  the  relator  within  the  limits  of  the  eity  ol  Troy, 
and  all  fixtures  connected  therewith  does  not  exceed  $4,000. 
The  writ  of  certiorari  was  dxQy  issued  and  the  defendants 
made  return  thereto,  and  the  issues  were  referred  to  a 
referee  to  take  testimony,  after  wliich  the  matter  came  ou 
for  a  hearing  before  the  court  at  Special  Term,  which  made 
various  findings  of  fact  and  ux)on  the  merits  quashed  the 
writ.  Upon  appeal  to  the  General  Term,  that  court  afSrmed 
the  order  of  the  Special  Term,  and  from  the  aflirmance  the 
relator  has  appealed  here.  The  court  at  Si)ecial  Term 
found  the  value  of  the  taxable  property  of  the  defendant 
and  listed  on  the  assessment-roll  of  Troy  for  the  year  188ft 
to  be  at  least  $12,000. 

If  there  be  any  evidence  to  support  the  finding  this  court 
is  concluded.  But,  if  it  appear  that,  in  coming  to  that 
conclusion,  the  courts  below  have  included  improper  and 
illegal  elements  as  a  basis  for  valuation,  then  an  error  of 
law  has  been  made,  which  is  reviewable  here. 

Upon  the  hearing  before  the  referee  to  take  testimony, 
the  counsel  for  the  defendants,  under  the  objection  of  the 
relator's  counsel,  proved  that  the  annual  receipts  of  the 
relator's  Troy  ofRce  were  about  $30,000.  At  another  time 
before  the  court,  the  counsel  for  the  defendants  objected  to 
proof  as  to  the  cost  of  cotting  the  ordinary  sized  pole  in 
Troy,  because,  as  counsel  said,  the  property  of  the  company 
was  real  estate  and  must  be  valued  as  a  whole.  He  also 
objected  to  evidence  of  the  cost  of  freight  in  transi)orting 
relator's  poles  to  Troy,  because  it  was  not  competent  to 
reduce  the  value  of  the  real  estate  in  such  manner.  He 
made  the  same  objection  to  proof  of  the  wages  of  employes 
engaged  in  setting  the  poles. 

The  eleventh  finding  of  fact  by  the  court  is  that  "  except 
as  appears  from  the  assessment  rolls  in  said  city,  for  the 
year  1886,  there  is  no  sufficient  proof  of  the  actual  value  of 
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the  Anlator's  tel^praph  property,  at  it  was  t^en  edtaMuibed 
and  in  operation  in  tiie  city  of  Troy,  as  part  of  an  eztensiva 
system  for  transmxttlng  information  and  news  by  telegraphs ' ' 

In  his  opinion  at  Special  Term,  the  learned  jndge  said  : 
''In  ascertaining  the  value  of  the  real  estate  in  question,  it 
must  be  regarded  as  a  part  of  a  whole  of  a  complete  tele* 
graph  line  in  operation.  Its  value,  not  as  poles  and  wires 
simply,  but  for  telegraph  purposes,  and  its  position  with  its 
connections  and  its  productive  capacity  ure  imi)ortant  if  not 
controlling  considerations."  At  the  General  Term  in  the 
opinion  delivered,  the  learned  judge  says  upon  this  i>oint  i 
"  The  cost  of  construction  was  by  no  means  controlling  as  to 
the  value  of  the  relator's  property  in  Troy.  That  was  only 
an  integral  part  of  a  great  system  which  extended  over  the 
entire  State,  and  by  itself  might  be  of  little  value  as  com- 
pared with  its  value  as  a  part  of  the  entire  system."  And 
in  his  brief  before  this  court,  the  learned  counsel  for  the 
defendants,  in  justifying  the  valuation  placed  upon  the  rela- 
tor's property  by  the  assessors  and  by  the  court  at  Special 
Term,  uses  this  langaage:  ''In  ascertaining  the  actual 
value  of  such  property,  the  assessors  had  the  right  and  it 
was  their  duty  to  look  beyond  the  cost  of  specific  material 
at  wholesale  prices,  and  the  cost  of  the  labor,  and  to  esti- 
mate such  property  not  as  an  isolated  piece  of  land,  but  in 
connection  with  its  i>o8ition,  its  incidents  and  the  business 
and  profits  to  be  derived  therefrom." 

It  is  thus  seen  that  it  has  been  assumed  as  a  fact  by  the 
courts  below,  and  it  is  conceded  by  counsel,  that  the  defend- 
ants pursued  the  method  above  mentioned  of  determining 
the  value  of  the  property  of  the  relator  in  the  city  of  Troy 
for  purposes  of  local  taxation.  The  question  now  to  be 
decided  is  whether  this  method  or  system  is  valid.    ' 

For  the  purpose  of  fixing  the  manner  of  assessing  what  the 
Legislature  denominated  "certain  real  estate  of  telegraph 
companies,"  it  passed,  in  the  year  1881,  an  act  (chap.  697  of 
the  laws  of  that  year),  by  which  it  was  provided  that  tele- 
graphcompanies  in  the  State  should,  on  a  certain  day  in 
each  year,  make  a  sworn  statement  showing  the  total  length 
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of  their  lines  in  eaxjh  county,  with  the  cost  of  construction 
and  equipment  thereof,  and  the  assessors  within  each  county 
were  to  assess  for  purposes  of  taxation  such  proportion  of 
the  cost  of  construction  as  the  length  of  the  lines  in  the  dis- 
trict of  the  assessors  bore  to  the  total  length  of  the  lines  in 
the  county. 

The  Legislature  at  the  same  session  passed  the  aot 
(chap.  861)  taxing  the  corporations  therein  named  in  the 
manner  stated.  Among  such  'corporations  are  telegraph 
companies.  The  tax  is  declared  to  be  one  upon  the  corpo- 
rate franchise  or  business  of  the  corporation,  is  payable 
annually,  and  is  computed  npon  the  par  value  of  the  capi- 
tal stock,  the  percentage  of  tax  depending  upon  the  amount 
of  dividends  paid  by  the  company,  or  if  no  dividends  or  a 
less  amount  than  six  per  cent,  is  paid,  then  the  tax  is  to  be 
at  the  rate  named  in  the  statute  upon  a  certain  valuation 
of  the  capital  stock.  In  addition  to  this  tax,  and  by  the 
same  act,  the  companies  named  therein  are  to  pay  to  the 
State  treasurer,  as  a  further  tax  on  their  corporate  fran- 
chises or  business  in  the  State,  a  certain  tax  upon  the  gross 
earnings  in  the  State  for  the  business  therein.  These  two 
acts  of  the  Legislature  should  be  construed  together  as  in 
pari  materiaj  and  in  them  is  provided  a  system  for  the  tax- 
ation of  the  property  of  telegraph  companies,  their  fran- 
chises and  business  (exclusive  of  real  estate,  in  the  ordinary 
acceptation  of  that  term,  which  might  be  owned  by  them). 
This  system  continued  until  1886,  when  the  Legislature 
passed  the  act  providing  for  the  assessment  of  telegraph, 
telephone  and  electric  light  lines,  and  known  as  chapter 
669  of  the  laws  of  that  year.  This  act  should  also  be  con- 
strued in  connection  with  the  act  of  1881,  chap.  361. 
The  important  sections  are  1  and  2,  and  they  read  as 
follows : 


Section  1.  The  portion  of  any  telegraph,  telephone  or  electric  light  line 
in  any  town  or  ward  in  this  State  shall  be  assessed  in  such  town  or  ward 
to  the  owner,  or  person,  or  corporation,  or  association  in  control  thereof,  in 
the  manner  provided  by  law  for  the  assessment  of  lands  of  resident  ownezs. 
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SDd  the  same  proceedings  may  be  had  upon  such  assessment,  and  for  the 
eoUection  of  any  tax  levied  thereon. 

Sec  2.  The  word  "  lines  '*  shall  include  the  interest  in  the  land  on 
which  the  poles  stand,  the  right  or  license  to  erect  such  poles  on  land,  all 
poles,  arms,  insulators,  wires  and  apparattts,  instruments  or  other  thing 
oomiected  with  or  used  as  a  part  of  such  line  in  such  town  or  ward,  and 
belonging  either  to  the  owner  of  such  line  or  the  person,  corporation  or 
association  in  control  thereof. 

This  act  superseded  that  of  1881,  chapter  597. 

Of  coTiTse  the  land,  that  is  a  house  and  lot  or  a  vacant 
lot  of  ground,  owned  by  a  telegraph  company,  is  assessed 
to  it  in  the  same  way  it  would  be  to  any  other  owner.  The 
act  of  1886  does  not  allude  to  real  estate  or  land  strictly  so- 
called.  It  refers  to  the  telegraph  "  line"  in  the  town  or 
ward,  and  it  is  to  be  assessed  in  the  manner  provided  by 
law  for  the  assessment  of  lands  of  resident  owners. 

It  being  thus  necessary  to  assess  the  lines  as  lands  in  the 
manner  provided  by  law  for  the  assessment  of  lands  of 
resident  owners,  and  the  statute  providing  that  the  word 
"lines"  must  include,  among  other  items  of  value,  the 
interest  in  the  land  on  which  the  poles  stand  and  the  right 
or  license  to  erect  such  poles  on  land,  it  becomes  necessary 
to  inquire  what  is  the  manner  provided  by  law  for  the 
assessment  of  lands  of  resident  owners.  The  Revised 
Statutes  provide  the  manner.  (1  U.  S.  389,  tit.  2,  art.  1.) 
The  resident  is  to  be  assessed  in  the  town  or  ward  of  his 
residence  when  the  assessment  is  made  for  the  lands  owned 
by  him  within  such  town  or  ward,  and  the  full  value  of 
such  land  is  to  be  set  down  by  the  assessors  in  a  separate 
column  in  their  assessment  roll.  The  assessors  are  to  esti- 
mate and  assess  the  land  at  its  full  and  true  value  as  they 
would  appraise  the  same  in  payment  of  a  just  debt  due 
from  a  solvent  debtor.  This  is  the  manner  provided  by  law 
for  the  assessment  of  lands  of  a  resident  owner. 

What  is  the  full  and  true  value  of  this  property  of  a 
telegraph  company,  and  how  is  it  to  be  arrived  at?  To 
enact  that  certain  things  shall  be  regarded  as  and  included 
in  the  term  "  land"  or  "real  estate,"  does  not  in  the  least 
alt»  the  essential  nature  or  characteristics  of  the  things 
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which  are  to  be  thus  called.  To  say  that  the  woitL  '^  land," 
when  nsed  in  the  law  with  reference  to  taxation,  shall 
include  not  only  the  land  itself,  but  all  telegraph  lines, 
wires,  poles,  arms,  insulators,  apparatus  and  instrum^itay 
does  not  change  their  essential  nature.  They  remain 
articles  which  are  manufactured,  and  which  can  be  dupli- 
cated and  supplied  to  any  required  extent  at  a  certain 
known  cost  of  production.  The  company  may  be  able  to 
X)rocure  the  instruments,  poles  or  wires  at  a  less  cost  than 
others,  owing  to  their  special  advantages,  but  any  one  can 
procure  such  articles  in  all  the  quantities  desired.  The 
supply  has  always  kept  pace  with  the  demand.  The  value 
of  the  poles,  arms,  insulators,  apparatus,  instruments  and 
wires  would,  therefore,  consist  of  the  cost  of  production, 
meaning  by  that  term  to  include  the  value  of  the  labor 
necessary  to  set  them  up  and  place  them  ready  for  use.  If 
any  of  these  articles  were  patented,  and  the  company  did 
not  own  the  patent,  the  price  paid  therefor  would  be  their 
value  where  they  could  be  furnished  indefinitely  as  desired. 
To  call  these  things  land  does  not  make  them  land  in  their 
nature.  As  they  are  capable  of  indefinite  reproduction  at 
a  known  cost,  that  cost  must,  in  the  nature  of  .the  subject, 
be  their  value  for  the  purpose  of  the  statute.  And  when 
that  cost  is  shown  by  evidence  which  is  uncontradicted  and 
in  no  way  doubtful,  or  in  fact  doubted,  then  such  cost 
must  be  deemed  the  value  of  those  separate  articles.  But 
this  is  not  all  that  shall  be  taxed  under  the  provisions  of 
the  statute. 

The  interest  in  the  land  on  which  the  poles  stand,  and  the 
right  or  license  to  erect  such  poles  on  land,  are  also  to  be 
included  in  the  assessment  of  the  property  of  the  company. 
What  is  the  nature  of  the  interest  in  the  land  on  which  the 
poles  stand?  We  have  held  in  American  Itapid  TeHegra^pM 
€e.  V.  Hess,  (120  N.  Y.  641),  that  a  telegraph  company, 
organized  under  the  act  of  1848,  and  obtaining  from  it  the 
right  to  construct  its  lines  of  telegraph  upon  the  public 
streets  or  hiorhways,  acquired  no  absolute  interest  in  the 
highway  or  the  land,  and  that  it  was  subject  to  the  poUoe 
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power  of  the  State,  'wielded  throa^  its  munieiiyal  agenciea, 
which  oonld  direct  the  lineg  to  be  taken  down  and  placed 
in  such  highways  porovided  for  them. 

This  interest  in  the  land  in  a  street  is  in  reality  nothing 
more  than  a  license  granted  by  the  State.  In  the  language 
of  the  act,  it  is  an  authority  to  construct  lines  along  and 
upon  the  public  roads  and  highways.  This  license  may 
also  be  revoked  by  legislative  enactment.  It  was  so  stated 
in  the  case  heretofore  cited  {American  Hapid  Tel.  Co.  y. 
Hess\  and  we  feel  strengthened  in  our  views  in  that  case 
by  further  reflection.  Therefore,  the  value  of  the  interest 
in  the  land  in  which  a  pole  is  placed  in  a  public  street  by  a 
telegraph  company  must  be  arrived  at  in  consideration  of 
the  imx>ortant  fact  that  such  interest  is  a  mere  license  and 
revocable  at  the  pleasure  of  the  Legislature.  It  must  also 
be  observed  that  any  other  telegraph  company  organized 
nnd^  the  general  law  may  avail  itself  of  the  same  license 
to  enter  upon  the  public  streets.  So  there  is  really  no  title 
whatever  in  the  company  to  the  land  thus  nsed,  and  its 
only  interest  is  subject  to  extinguishment  by  the  Legisla- 
ture at  any  time.  The  cost  which  the  company  incurred  in 
obtaining  the  interest  in  the  land  in  a  public  street  would 
in  this  case,  taking  into  consideratior-  all  the  acts  providing 
for  the  taxation  of  the  company,  be  a  correct  criterion  by 
which  to  judge  its  value.  As  to  the  value  of  the  right  or 
license  to  erect  the  poles  on  land,  also  spoken  of  in  the  act, 
much  the  sajae  reasoning  is  to  be  adopted.  This  right  oar 
license  is  one  which  any  company  may  avail  itself  of  if 
incorporated  under  the  general  act,  and  it  costs  nothing. 

If  the  comi)any,  in  placing  its  poles  on  the  land  of  any 
individual,  shall  have  paid  anything  to  the  owner  of  the 
land  for  snch  nse,  or  incurred  any  contractual  liability  to 
Mm,  the  amount  paid,  or  the  amount  included  in  such 
liability,  would  be  good  evidence  of  the  value  of  the  right 
Ibore  might  be  other  elements  entering  into  that  question, 
but  ia  this  case  all  the  poles  seem  to  have  been  placed 
«xclsBively  m  the  public  atreets.  If  the  company  should 
jHLj  491  abutting  owner  op  a  public  street  or  highway 
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for  the  use  of  the  interest,  or  any  part  of  it,  which  the 
owner  may  have  in  such  street  or  highway,  such  payment 
would  be  part  of  the  cost  of  obtaining  the  interest  in  the 
land  and  the  right  to  therein  erect  the  poles.  Taking  the 
cost  of  the  production  of  those  articles,  which  are  in  their 
nature  peraonal  property  and  capable  of  infinite  produc- 
tion, as  above  described,  and  adding  to  that  cost  the  value 
of  the  interest  in  the  land  on  which  the  poles  stand  and  the 
value  of  the  right  to  erect  such  poles  on  the  land,  upon  the 
principles  above  indicated,  and  we  have  the  total  elements 
entering  into  the  full  and  true  value  of  the  property  of  the 
company  subject  to  taxation  under  the  act  of  1886  above 
cited.  In  the  assessment  for  taxation  under  that  act,  the 
property  is  not  to  be  regarded  as  a  part  of  a  whole,  nor  a.s 
a  complete  telegraph  line  in  operation.  Its  value  for  tele- 
graph purposes,  and  its  position  with  its  connections,  and 
its  productive  capacity,  are  not  considerations  entering 
into  the  value  of  the  property  under  the  act  last  named. 
These  consideratioDS  are  foreign  to  its  purpose.  They 
largely  enter  into  the  question  of  the  value  of  the  business 
and  the  franchises  of  the  company,  and  the  value  of  such 
business  and  franchises  is  to  be  assessed  under  the  act  of 
1881,  already  quoted.  If  it  were  not  for  that  act  audits  pro- 
visions for  assessing  the  value  of  the  business  and  fran- 
chises of  telegraph  companies  for  the  purpose  of  taxation, 
it  may  be  that  courts  would  strive  to  give  a  wider  meaning, 
if  possible,  to  the  language  of  the  act  of  1886,  for  the  pur- 
pose of  reaching  these  subjects  of  taxation.  But  when 
they  are  already  taxed  under  a  separate  act,  it  cannot  be 
supposed  that  the  Legislature  intended  to  tax  them  again 
proportionately  in  every  tax  locality  in  the  State. 

It  is  obvious  that  the  learned  courts  below,  in  arriving 
at  their  conclusions  as  to  the  proper  facts  to  consider  in 
deciding  the  question  of  the  value  of  the  property  of  the 
relator,  viewed  it  as  if  such  property  were  real  estate  in  the 
narrow  acceptation  of  the  term,  such  as  a  piece  of  ground 
on  which  a  house  was  erected  or  rails  laid,  and  which  was 
owned  by  the  relator  in  fee.    The  authorities  cited  in 
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support  of  their  proposition  relate  to  railroads  or  bridges 
forming  part  of  real  estate  owned  in  fee  by  the  companies. 
In  such  cases  it  is  held  that  in  determining  the  value  of 
such  real  estate,  its  earning  capacity  is  a  most  important 
feature,  and  that  in  assessing  the  real  estate  of  a  railroad  it 
is  to  be  assessed  not  as  an  isolated  piece  of  property,  but 
in  connection  with  ita  position,  its  incidents  and  the  busi- 
ness and  profits  to  be  derived  therefrom ;  its  productive 
capacity  and  its  earnings  are  all  to  be  considered,  and  the 
cost  of  the  whole  road  is  to  be  taken  into  account.  People^ 
ex  rel.  v.  Barker^  48  N.  Y.  77 ;  People  v.  Hicks j  40  Hun, 
800 ;  People,  ex  rel.  v.  Wearer,  34  id.  322. 

In  this  case  under  the  statute  of  1886,  as  to  telegraph  com- 
panies, different  language  is  used  and  a  different  kind  of 
property  is  intended  to  be  rea<5hed  for  assessment.  The 
poles,  wires,  instruments,  arms,  insulators  and  apparatus 
are  included  in  the  word  lines"  in  the  statute,  and  they 
are  to  be  assessed  in  the  manner  provided  by  law  for  assess- 
ing the  lands  of  residents.  The  statute  points  out  how  tliat 
is  to  be  done,  and  the  property  is  to  be  assessed  at  its  full 
value,  together  with  the  interest  in  the  land  on  which  the 
poles  stand  and  the  right  to  erect  such  poles  on  the  land. 
This  interest  and  this  right  differ  wholly  in  character  and 
nature  from  the  real  estate  owned  in  fee  by  the  railroad  or 
bridge  company,  and  the  rules  for  the  valuation  of  that 
species  of  property  are  by  no  means  appropriate  for  the  pur- 
pose of  arriving  at  the  full  value  of  the  property  of  the  tele- 
graph company  as  enumerated  in  the  statute  of  1886.  Most 
of  this  property,  it  is  seen,  is  personal  property,  and  it  is 
called  land,  although  the  poles  are  placed  in  streets  which 
do  not  belong  to  the  company  and  in  which  the  company 
has,  as  we  have  seen,  no  interest  of  a  strictly  legal  nature. 
The  railroad  or  bridge  company,  on  the  contrary,  does  own 
the  fee  of  the  real  estate  upon  which  it  places  its  super- 
stractme  of  rails  or  bridge,  and  the  question  arises  what  is 
the  value  of  this  real  estate  owned  by  the  company  upon 
which  this  superstructure  has  been  placed  and  which  is  used 
for  railroad  or  bridge  purposes  ?    The  question  involves 
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almost  necessarily  the  inquiry  as  to  the  profitableness  of  the 
snperstmctnre  which  has  been  placed  thereon  and  which 
forms  j)art  and  parcel  of  the  real  estate  upon  which  it  is 
laid,  and  this  can  only  be  answered  by  regarding  the  real 
estate  as  part  of  a  whole  portion  of  real  estate  devoted  to 
the  railroad  or  bridge  purpose.  The  land,  the  portion  of 
earth  on  which  the  rails  rest,  is  owned  by  the  company,  and 
the  company  to  that  extent  has  a  monopoly.  This  land 
cannot  be  increased  or  reproduced.  The  structure  having 
been  placed  on  it,  becomes  a  part  of  it,  and  it  must  all  be 
appraised  at  its  full  value  as  an  integral  part  of  a  whole  or 
completed  instrument  created  for  the  purpose  of  realizing 
pecuniary  profit.  The  cost  of  each  particular  portion  of 
real  estate,  while  one  element  to  be  considered  for  the  pur- 
pose of  determining  the  question  of  profits,  cannot  in  the 
nature  of  the  property  be  regarded  as  the  one  important 
consideration  for  the  purpose  of  arriving  at  its  full  value 
for  taxation. 

Without  continuing  the  comparison  it  seems  to  me  there 
is  a  clear,  radical  and  important  difference  in  the  very  nature 
of  the  properties  to  be  taxed,  and  which  should  lead  to  a 
different  rule  in  the  assessment  of  what  is  in  fact  real  estate 
or  earth  in  the  one  case,  and  personal  property  in  the  other, 
although  called  land. 

The  orders  of  the  General  and  Special  Terms,  so  far  as  they 
relate  to  the  assessment  of  1886,  should  be  reversed  and  that 
assessment  should  be  set  aside,  with  directions  to  the  asses- 
sors to  reassess  the  property  of  the  corporation  for  the  year 
1886,  in  conformity  with  the  principles  laid  down  in  this 
opinion,  and  the  orders  of  the  General  Term,  so  far  as  they 
relate  to  the  assessments  of  1885  and  1887,  should  beaflirmed. 
No  costs  to  either  party  on  any  appeal. 

All  concur. 

Ordered  accordingly. 

Note. —  The  decision  of  this  case  by  the  General  Term  of  the  Supreme 
Court,  as  to  the  assessment  of  18S6,  is  reported,  57  Hun,  857.  Separate 
opinions  were  also  written  as  to  the  assessments  of  1885  and  1887,  but  were 
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not  oflSdally  reported.  They  are  naty ery  important,  for  it  will  be  obsec^nBd 
that  thej  were  afiBrmed  bj  the  Ck>urt  of  Appeala  edinply  on  the  groimd 
that  no  complaint  had  been  made  on  "  grievance  day." 

In  the  General  Term  opinion  upon  the  1886  assessment,  which  was 
roTersed  by  the  above  reported  decision,  the^constitutionality  of  the  statute 
(laws  1886,  eh.  659)  under  which  the  tax  was  levied  was  considered,  a  quesr 
tion  which  the  Court  of  Appeals  did  not  discuss.  That  portion  of  the 
General  Term  opinion  is  as  follows : 

But  it  is  Insisted  by  the  relator  that  section  2  of  chapter  659  of  the  Laws 
of  1^86,  so  far  as  the  assessors  acted  under  or  by  authority  of  the  same,  is 
in  violation  of  article  1,  section  8,  of  the  Ck>nstitution  of  the  United  States, 
and,  therefore,  illegal  and  void,  as  it  affects  interstate  commerce,  and  is, 
therefore,  subject  to  the  Federal  jurisdiction. 

It  is  conceded  that  the  relator  is  a  corporation  created  under  the  laws  of 
New  York,  and  there  is  no  proof  in  this  case  that  its  lines  extend  beyond 
Oie  limits  of  the  State  of  New  York.  But  it  is  insisted  that  this  court 
should  take  judicial  notice  of  the  fact  that  the  relator  conducts  an  inter- 
state business  and  is  the  agent  of  the  Federal  government  for  certain  pur- 
poses under  the  act  of  July  24, 1866.    (U.  S.  R.  S.,  5268-6269.) 

We  have  not  been  cited  to  any  authority  holding  that  the  court,  on 
appeal,  can  take  judicial  notice  of  the  existence  or  operation  of  the  tele- 
graph lines  of  tiie  relator  outside  of  its  territorial  jurisdiction  without 
proof  of  their  existence. 

While  tiiere  are  certain  facts  of  a  public  nature  of  which  the  court  may 
take  judicial  notice,  still  we  understand  the  rule  to  be  that  they  must  be 
of  a  public  nature,  such  as  the  political  divisions  of  the  country,  publio 
statutes,  the  de  fado  existence  of  independent  nations,  and  the  existenoe 
of  a  state  of  war  between  such  nations ;  but  the  fact  that  an  act  of  Con- 
gress has  made  it  possible  for  a  telegraph  company,  which  is  purely  a 
private  corporation,  created  under  general  laws,  by  which  certain  restrio- 
tions  and  limitations  are  imposed,  to,  under  certain  restrictions,  establish 
business  relations  with  the  Federal  Oovemment,  does  not,  we  think,  with- 
out proof  that  such  relations  have  been  formed,  justify  the  court  in 
assuming  that  it  extends  beyond  the  limits  of  the  State,  and  has  assumed 
soch  relations  with  the  United  States  as  to  deprive  the  State  by  which  it 
was  created,  and  in  which  it  is  proved  to  have  property  liable  to  taxation, 
from  exercising  its  taxing  powers. 

It  cannot,  therefore,  be  claimed,  under  the  evidence  in  this  case,  that 
the  exercise  of  the  taxing  power  upon  the  relator's  property  in  the  city  of 
Troy  is  an  interference  with  the  constitutional  rights  of  the  Federal 
Government  to  "  regulate  commerce  »  »  »  among  the  several  States  " 
within  article  1,  section  8,  subdivision  8,  of  the  Federal  Constitution, 
e!«peciaUy  as  there  was  no  finding  by  the  court  or  request  by  the  relator  of 
the  court  to  find  that  the  telegraph  extended  into  other  States,  and  no 
evidence  to  establish  that  proposition. 

The  case  of  Leioup  v.  Port  of  Mobile  (127  U.  S.  R.,  645)  does  not  seem  to 
be  in  point  in  this  question.    In  that  case  the  proof  showed  that  a  large 
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part  of  the  relator's  business  was  interstate  and  international,  and  the  tax 
imposed  seems  to  be  a  license  tax,  and  the  question  propounded  by  the 
court  was :  **  Can  a  State  prohibit  sich  a  company  from  doing  such  a  busi- 
ness within  its  jurisdiction,  unless  it  will  pay  a  tax  and  procure  a  license 
for  the  privilege  ?  "  and  the  court  answers :  '*  If  it  can  it  can  exclude  such 
companies  and  prohibit  the  transaction  of  such  business  altogether.  We 
are  not  prepared  to  say  that  can  be  done."  That  is  not  this  case,  no  license 
tax  is  sought  'to  be  imposed.  The  tax  purports  t  o  be  a  tax  upon  the 
relator's  property,  and  not  upon  its  right  to  do  business  ;  and  to  hold  that 
a  tax  upon  the  property  of  a  corporation  within  the  State,  even  if  we 
assume  that  it  is  connected  with  lines  in  other  States,  was  a  tax  upon  inter- 
state commerce  and  prohibited  by  the  Federal  Constitution,  would,  it 
Seems  to  us,  exempt  from  State  taxation  many  of  the  great  railroads  and 
other  corporations  within  this  State,  and  thus  practically  exonerate  and 
relieve  them  from  all  taxation. 

It  was  entirely  competent  for  the  Legislature  to  authorize  the  taxation 
of  "  telegraph  lines."  **  Lines  shall  include  the  interest  in  the  land  on 
which  the  poles  stand,  the  right  or  license  to  erect  such  poles  on  land,  and 
all  poles,  arms,  insulators,  wires  and  apparatus,  instruments  or  other  thing 
connected  with  or  used  as  a  part  of  such  line  in  such  town  or  ward.'' 
(Chap.  059,  laws  of  1H56.) 

See  note,  vol.  3,  page  03. 
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Telegraph  Company. 

U,  8,  Circuit  Court,  E,  D.,  Pennti/lvaniaf  Oct  iS,  JSSO. 

(40  Fed.  R.  616.) 
Municipal  ucknsb  feb. 

A  municipal  corporation  cannot  impose  a  tax  upon  telegraph  companies, 
but  it  is  its  duty  to  subject  them  to  such  conditions,  restrictions  and 
supervision  as  are  necessary  to  the  public  safety ;  and  consequently  it 
may  impose  such  charges  as  will  enable  it  to  perform  such  duty  without 
loss  to  itself.  If  an  ordinance  do  no  more  than  this  it  is  reasonable,  and 
therefore  valid  ;  otherwise  it  is  not. 

Accordingly  held,  that  an  ordinance  imposing  a  charge  of  $16,000,  when 
not  to  exceed  $2^,600  was  necessary  for  the  purpoee  aforeeaid,  imiposed  a 
tax  and  was  void* 
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AcnoN  to  recover  license  fees  iini)08ed  by  a  city  for  the 
privilege  of  erecting  and  maintaining  telegraph  lines  in 
streets. 

Removed  from  Common  Pleas  No.  4,  of  the  city  of 
Philadelphia. 

Motion  for  judgment,  notwithstanding  verdict  on  point 
reserved. 

CJiarles  T.  Warwick^  city  solicitor,  and  R.  AlexaTideTy 
assistant  city  solicitor,  for  plaintiff. 

Bead  A  Pettit,  for  defendants. 

Butler,  J.:  On  the  trial  defendant  presented  the  fol- 
lowing point:  "  Under  the  evidence  in  this  case  the  license 
fee  sought  to  be  recovered  by  the  plaintiff  is  much  more 
than  the  cost  of  the  regulation  and  excessive ;  it  is  there- 
fore nnreasonable  in  law  and  void,  and  if  you  believe  the 
evidence  in  the  case,  your  verdict  must  be  for  the 
defendant"  The  point  was  reserved,  and  the  court  sub- 
mitted the  case  to  the  jury  under  the  following  instruc- 
tions: "The  city  of  Philadelphia  sues  to  recover  license 
fees  under  the  ordinance  before  you.  Whether  the 
ordinance  is  valid  or  not  depends  upon  the  question 
whether  it  is  reasonable,  as  respects  the  amount  required  to 
be  paid,  by  the  defendant  and  other  similar  companies 
using  lines  or  wire  within  the  city.  The  city  cannot  tax 
these  companies,  and  does  not,  as  declared  by  counsel,  seek 
to  do  so.  Nor  can  it  prohibit  them  from  establishing  and 
maintaining  their  lines  ;  but  it  can  subject  them  to  proper 
legolations  and  supervision,  with  a  view  to  the  protection 
of  x>^rsons  and  property.  It  is  the  duty  of  the  city  to 
prescribe  such  regulations  and  conditions,  and  to  exercise 
such  supervision.  If  it  failed  in  this  it  would  be  respon- 
sible to  citizens  who  might  be  injured  either  in  person  or 
property.  It  is  readily  seen  that  the  construction  and 
maintenance  of  these  lines  subjects  the  city  to  serious 
re8i)oiisibility,  and  considerable  expenditure,  and  for  this 
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the  city  may  demand  indemnity  and  reimbursement.  Thus, 
you  observe,  the  question  is,  as  before  stated,  is  the 
ordinance  reasonable  ?  The  city  has  power  to  enact  such 
an  ordinance  if  its  exactions  are  not  excessive.  In  passing 
upon  the  question  of  excessiveness,  the  city  should  not  be 
subjected  to  a  contracted  or  narrow  view,  but  be  treated 
with  fair  and  reasonable  liberality.  Turning  now  to  the 
evidence  you  must  determine  whether  the  ordinance  is 
reasonable."  The  jury  have  found  for  the  plaintiff;  the 
point  must  now  be  disposed  of.  It  embraces  the  entire 
case,  the  validity  of  the  ordinance,  judged  by  the  testi- 
mony. The  facts  were  submitted  to  the  jury,  for  reasons 
stated  at  the  time,  which  need  not  be  repeated  here.  Nor 
need  we  enlarge  on  the  charge  respecting  the  parties' 
rights.  There  is  no  controversy  on  the  subject;  nor  is 
there  room  for  controversy.  The  plaintiff  cannot  tax  the 
defendant,  not  only  because  he  is  not  authorized  to  do  so, 
but  because  the  State  is  without  power  to  confer  such 
authority.  The  imposition  of  a  tax  would  be  an  inter- 
ference with  interstate  commerce  and  thus  be  an  infraction 
of  the  Federal  Constitution.  The  plaintiff  may  be  and  is 
in  duty  bound  to  subject  the  defendant,  and  other  similar 
companies,  to  such  proper  conditions,  restrictions,  and 
supervision,  respecting  lines  within  its  limits,  as  are  neces- 
sary to  public  safety,  ana  consequently  to  such  charges  as 
will  enable  it  to  perform  its  duty,  without  loss  to  itself. 
If  the  ordinance  does  no  more  than  this  it  is  reasonable, 
and  therefore  valid  ;  otherwise  it  is  not.  Does  it  do  more  ? 
The  question,  in  view  of  the  evidence  (about  which  there  is 
no  disagreement),  is  too  narrow  to  admit  of  discussion.  A 
statement  of  the  facts  disposes  of  it.  The  experience 
of  several  years  shows  that  $3,000  or  at  the  most  $3,500  per 
year  is  sufficient  to  cover  every  expenditure  the  city  is 
required  to  make  on  this  account.  The  ordinance  imposes 
the  payment  (in  round  numbers)  of  $16,000  annually.  This 
is  five  times  the  amount  required.  It  seems  to  follow,  as  a 
necessary  consequence,  that  the  ordinance  is  unreasonable. 
It  compels  a  payment  annually  of  about  $14,000  in  excess 
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of  the  amount  necessary.  This  is  a  tax  pure  and  simple. 
The  city  cannot  collect  and  lay  by  a  sum  to  insure  itself 
against  imaginary  future  demands  which  may  possibly 
arise.  If  it  properly  discharges  its  luty  of  control  and 
supervision  no  such  demands  can  arise.  It  is  responsible 
alone  for  vigilance  and  care  in  the^e  respects.  It  may^ 
ix)8sibly,  at  some  time,  be  subjected  to  expenditure  in  resist- 
ing unjust  claims  This,  judged  by  the  past  however  is 
not  probable.  A  very  trifling  annual  surplus'  would  pro- 
vide for  it.  But  as  he  contingency  is  remote,  such 
provision  may  well  be  leti  until  it  occurs.  The  jnly 
embarrassment  we  have  felt  in  reaching  this  conclusion 
arises  from  the  fact  that  the  State  courts,  the  Common 
Pleas  of  this  city  ..nd  the  Supreme  Court,  adopted  a 
different  one  in  previous  suits  under  this  ordinance.  Our 
very  great  respect  for  these  courts  would  impel  us  to  give 
their  judgments  controlling  weight,  if  we  could  find 
anythuig  to  support  them  ia  the  testimony  before  us. 
Judgment  must  be  entered  for  the  defendant,  notwith- 
standing the  verdict. 

NOTB. —  The  right  of  municipal  corporations  to  impose  reasonable  license 
fees  upon  telegraph  companies,  as  a  proper  exercise  of  their  police  powers, 
was  upheld  in  the  foUowing  earlier  cases  of  this  series  City  of  Cheater  t. 
W.  U.  Tel.  Co.f  vol.  2,  p.  93  ;  W.  U.  Tel,  Co,  v  PhUadelphia,  voL  2,  p.  98 ; 
and  the  same  as  to  electric  light  companies  in  Lancaster  v  Edieon  Elec. 
JBum,  Co.  J  vol.  2,  p.  116.  But  the  right  of  an  incorporated  borough,  though 
having  police  power,  to  require  such  a  fee  of  telephone  companies  was 
denied  in  PhilipOfurgh  v.  Teleph,  A  Supply  Co.^  vol.  2,  p.  106.  All  the 
above  mentioned  cases  were'  decided  in  Pennsylvania.  In  Wisconsin 
Tdeph,  Co.  v.  Oshkosh  (Wis.),  voL  1,  p.  687,  the  right  of  a  municipal  cor- 
potation  to  require  a  license  fee  of  telephone  companies  as  a  condition  of 
maintaining  lines  in  streets  was  denied,  such  maintenance  being  expressly 
pennitted  by  State  statute. 
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City  Council  of  Charleston  v.  Postal  Telegraph 

Cable  Co. 

Court  of  Common  FUa%,  Charleston  Co.,  South  Carolina,  January,  1891. 

(9  Railway  &  Corporation  Law  Journal,  129.) 
Constitutional  law.— Post-eoads  act.— Municipal  license. 

Under  a  statute  permitting  a  municipal  corporation  to  demand  a  license 
fee  for  the  transaction  of  any  kind  of  business  within  its  limits,  an  ordi- 
nance imposing  such  a  fee  upon  a  telegraph  company  as  to  all  buainesB 
done  within  the  State  is  ultra  vires  and  void. 

Such  an  ordinance,  in  not  excepting  telegrams  received  by  officers  and 
agents  of  the  United  States,  is  in  violation  of  the  post-roads  act  of 
Congress. 

Both  ordinance  and  statute  are  unconstitutional  and  void  so  far  as  the^ 
undertake  to  restrain  or  restrict  the  business  of  telegraph  companies 
which  have  availed  themselves  of  the  privileges  of  said  act  of  Congress. 

Cases  of  this  series  cited  in  opinion :  Pensacola  Tel.  Co,  v.  W,  U,  Tel.  Cc^ 
vol.  1,  p.  250;  Raitervian  v.  W,  U.  Tel,  Co.,  vol.  2,  p.  68;  Tel,  Co.  t. 
Texas,  vol.  1,  p.  873 ;  W.  U.  Tel,  Co.  v.  Atiomey-Oeneral  of  Maes.^  voL 
2,  p.  67. 

Charles  Inglesby^  corporation  counsel,  for  the  plaintiff. 

jB.  S.  .  Ouernsey  {Mordecai  &  Gadsden^  attorneys),  for 
the  defendant. 

Izlar,  J. :  This  case  was  heard  before  me  by  consent^ 
Corporation  Counsel,  Mr.  Charles  Inglesby,  representing 
the  plaintiff,  and  Messrs.  Mordecai  &  Gadsden  the  defend- 
ant, a  jury  trial  having  been  waived,  on  the  complaint  and 
answer  and  certain  admitted  facts  hereinafter  referred  to. 

This  is  an  action  brought  by  the  city  council  of  Charles^ 
ton  to  collect  from  the  defendant  corporation  a  license  tax 
of  $500,  alleged  to  be  due  under  the  provisions  of  an  ordi- 
nance of  the  city  council  of  Charleston,  entitled  "  An  ordi- 
nance to  regulate   licenses  for  the   year  1890,"  ratified 
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December  23,  1889.  The  ordinance  in  question,  after  pro- 
viding that  all  persons  or  corporations  engaged  in  or 
intending  to  engage  in  any  trade,  business  or  profession 
shall  obtain  on  or  before  January  20,  1890,  a  license  there- 
for (section  1)  provides  (section  2)  for  registry  with  the  city 
treasurer ;  section  3  provides  a  penalty  for  the  failure  to 
take  out  license;  section  4,  for  its  exposure  in  public 
place  of  business,  house  or  ofSce ;  section  6,  for  removal 
from  one  place  of  business  to  another  ;  section  6,  as  to  the 
issuance  of  exempt  or  free  cards  ;  section  7,  that  the 
license  shall  continue  in  force  until  December  31,  1890 ; 
section  8  refers  exclusively  to  dogs,  horses  and  wagons ; 
section  9,  that  application  shall  be  made  for  licenses  to  the 
city  treasurer;  section  10  provides  for  the  transfer  of 
licenses  under  section  11,  which  reads  as  follows  : 

Section  11.  For  licenses  to  cany  on  any  trade,  business  or  profession 
hereinafter   mentioned,  the  following   sums  shall  be  paid  to  the  dtf 

treasurer,  namely :  Class  1  —  Agencies  or  companies  each .  Class  86  «- 

Telegraph  companies  or  agencies  each  for  business  done  within  the  State 
and  not  including  that  done  without  the  State,  $500. 

The  alleged  authority  for  the  passage  of  this  ordinance  is 
an  act  of  the  General  Assembly  of  South  Carolina,  approved 
December  17,  1881,  as  follows  : 

An  act  to  authorize  the  city  council  of  Charleston  to  impose  a  license 
tax  on  aU  persons  engaged  in  any  business,  trade  or  profession,  in  the  city 
of  Charleston.  Section  1.  Be  it  enacted  by  the  Senate  and  House  of  Repre- 
aentatives  that  the  city  council  of  Charleston  be  and  are  hereby  authorized 
to  require  the  payment  of  such  sum  or  sums  of  money  not  exceeding  $600 
for  license  or  licenses,  as  in  their  judgment  are  just  and  wise,  by  any 
person  engaged  or  intending  to  engage  in  any  caUing,  business  or  profes- 
sion, in  whole  or  in  part,  within  the  limits  of  the  city  of  Charleston,  except 
those  engaged  in  the  calling  or  profession  of  teachers  and  ministers  of  the 
gospel.  Section  2.  The  said  city  council  of  Charleston  is  hereby  authorized 
to  pass  such  city  ordinances  as  are  necessary  to  carry  tlie  intent  and  pur^ 
of  this  act  into  f uU  effect. 


It  is  admitted  that  the  defendant  corporation  is  a  tele* 
graph  company  duly  mcoii^orated  under  the  laws  of  the 
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State  of  New  York,  and  is  entitled  to  all  the  privileges 
and  immunities  allowed  to  telegraph  companies  under  the 
provisions  of  an  act  of  Congress  of  the  United  States  af 
July  24,  1866,  entitled  "An  act  to  aid  in  the  construction 
of  telegraph  lines,  and  to  secure  to  the  government  the  use 
of  the  same  for  postal,  military  and  other  purposes"  now 
known  as  section  6263  et  seq,  of  the  Revised  Statutes  of 
the  United  States,  and  commonly  known  as  title  65  of  said 
Revised  Statutes.  That  on  and  previous  to  August  12, 
1890,  it  was  and  still  is  engaged  in  the  business  of  trans- 
mitting messages  by  telegraph  to  and  from  the  city  of 
Charleston,  S.  C,  to  numerous  points  beyond  the  limits  of 
that  State  as  well  as  in  the  transmission  of  messages  for 
the  government  of  the  United  States  between  its  officers 
from  the  city  of  Charleston  to  points  beyond  the  State  of 
South  Carolina  as  well  as  from  the  city  of  Charleston  to 
points  within  said  State,  and  that  it  then  had  and  has 
an  office  for  the  transaction  of  said  business  in  the  city  of 
Charleston  as  well  as  in  the  city  of  Columbia  and  six 
other  places  within  the  State,  and  during  said  period  did 
transmit  messages  over  and  from  the  Charleston  office  to  said 
other  offices  within  the  State,  including  the  city  of  Columbia, 
at  the  same  time  being  engaged  in  interstate  commerce  and 
the  transmission  of  messages  for  the  government  of  the 
United  States  between  its  various  agents  and  officers. 

It  is  also  admitted  as  a  fact  proved  in  the  case  that  the 
city  of  Columbia,  under  the  provisions  of  an  ordinance 
entitled  "An  ordinance  to  regulate  licenses  of  the  year 
1890,"  has  demanded  of  the  defendant  corporation  a  license 
of  8250  under  the  provisions  of  that  ordinance  as  follows  : 

Section  7.  For  a  license  to  carry  on  any  permanent  or  transient  busi- 
ness or  profession,  the  sums  thereinafter  mentioned  shaU  be  paid  into  the 
city  treasury  in  gold  and  silver  coin,  United  States  treasury  notes, 
national  bank  notes,  gold  and  silver  certificates  or  past  due  coupons  of 
new  funded  city  debt.  Telegraph  companies  or  agencies  for  business  done 
within  the  State  and  not  including  that  done  without  the  State  each,  $250. 

It  is  further  admitted  that  the  daily  mails  of  the  United 
States  are    canied   and   delivered   regularly   under   the 
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aaihoiity  and  by  the  direction  of  the  postmaster-general 
orer  all  the  roads  leading  ont  from  the  city  of  Charleston 
throngh  the  State  of  Sonth  Carolina,  and  thence  to  the 
State  of  Georgia  and  adjoining  States,  as  well  as  the  streets 
of  the  city  of  Charleston,  through  which  said  streets  said 
lines  of  telegraph  run,  and  that  all  of  said  roads,  as  well 
as  the  streets  of  the  city  of  Charleston,  are  post-roads  of 
the  United  States. 

All  of  the  material  facts  alleged  in  the  answer  are,  for 
the  parx)ose  of  this  hearing,  admitted  to  be  true,  and  there- 
fore need  not  be  here  specifically  set  forth. 

After  a  caref al  consideration  of  all  the  authorities  cited 
ia  argument  and  of  the  issues  raised  in  this  case,  1  am  of 
the  opinion  that  the  view  taken  by  the  counsel  for  the 
defendant  is  not  only  correct  but  sustained  by  the  author- 
ities cited  by  them  ;  and  as  conclusions  of  law  I  therefore 
find  as  follows,  to  wit : 

First.  That  the  ordinance  ratified  by  the  city  of  Charles- 
ton on  December  23,  1889,  is  ultra  vires  and  void  in  so  far 
as  it  undertakes  to  impose  a  license  upon  this  defendant 
for  ^^  business  done  within  the  State  and  not  including  that 
done  without  the  State." 

Second.  That  this  ordinance,  in  not  excepting  telegrams 
sent  and  received  by  the  officers  of  the  United  States  and 
its  agents,  is  in  violation  of  the  provisions  of  the  act  of 
Congress  of  July  24,  1866,  now  known  as  section  6263  of 
the  United  States  Revised  Statutes. 

Third.  That  the  defendant  corporation,  having  accepted 
the  restrictions  and  obligations  of  said  Act  of  Congress  of 
the  United  States,  of  July  24, 1866,  now  known  as  section 
5263  of  the  Revised  Statutes  of  the  United  States,  occupies 
the  i)osition  of  an  agent  of  the  United  States  government 
for  tile  transmission  of  public  business,  and  as  such  cannot 
have  such  a  license  imposed  upon  it  as  is  sought  to  be 
enforced  by  the  ordinance  under  considei*ation,  and  that 
therefore  said  ordinance,  as  well  as  the  act  of  the  General 
Assembly  of  South  Carolina,  under  which  it  is  claimed  to 
have  been  passed,  is  in  contravention  of  section  6263  of  the 
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Revised  Statutes  of  the  United  States  and  in  violation  of 
80  much  of  section  8,  article  1,  of  the  United  States  Consti' 
tution  as  confers  upon  Congress  the  power  to  establish  post- 
offices  and  post-roads. 

As  to  the  first  conclusion — ^that  the  ordinance  ratified  by 
the  city  council  of  Charleston  on  December  23, 1880,  is  vUra 
tires  and  void  in  so  far  as  it  undertakes  to  impose  a  license 
upon  this  defendant  for  ^^  business  done  within  the  State 
and  not  including  that  done  without  the  State." 

The  general  propositions  that  municipal  corporations  have 
no  inherent  power  to  levy  taxes,  and  that  the  grant  of  such 
must  be  plain  and  unmistakable — and  that  municipal  corpo- 
rations are  held  strictly  within  the  limits  of  the  power 
granted  (2  Desty's  Fed.  Const.  1054)  are  such  clearly  recog- 
nized propositions  of  law  that  we  deem  the  citation  of 
further  authority  unnecessary  save  the  two  below  quoted: 

*'  The  charter  or  the  general  law  under  which  they  (muni- 
cipal corporations)  exercise  their  powers,  is  their  constitu- 
tion, in  which  they  must  be  able  to  show  authority  for  the 
acts  they  assume  to  perform.  They  have  no  inherent  juris- 
diction to  make  laws  or  adopt  regulations  of  government ; 
they  are  governments  of  enumerated  powers  acting  by  a 
delegated  authority,  so  that  while  the  State  Legislature  may 
exercise  such  powers  as  are  not  expressly  or  impliedly  pro- 
hibited, the  local  authorities  can  exercise  those  only  which 
are  expressly  or  impliedly  conferred,  and  subject  to  such 
regulations  or  restrictions  as  are  annexed  to  the  grant,'' 
Cooley's  Const.  Lim.,  6th  ed.  223.  "And  the  general  dis- 
position of  the  courts  in  this  country  has  been  to  confine 
municipalities  within  the  limits  that  a  strict  construction  of 
the  grants  of  powers  in  their  charters  will  assign  them ; 
thus  applying  substantially  the  same  rule  that  is  applied  to 
charters  of  private  corporations."  Ih.  231.  "The  i)ower8 
conferred  upon  municipal  governments  must  also  be  con- 
strued as  confined  in  their  exercise  to  the  territorial  limits 
within  the  municipality ;  and  the  fact  that  these  powers  are 
conferred  in  general  terms  will  not  warrant  their  exercise  ex- 
cept within  those  limits."  76.203.   A  municipal  corporation 
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has  no  power  to  levy  taxes  without  express  anthority  granted 
in  its  charter  for  that  purpose.  State^  ex.  rel.  Atkins  y. 
Maysvillej  12  So.  Car.  76. 

The  question  here  is  not  as  to  the  right  of  the  State  to 
impose  for  itself  or  authorize  a  municipality  to  impose  for 
its  benefit  within  its  limits,  a  tax  upon  the  real  and  per- 
sonal property  of  a  telegraph  company,  in  other  words,  to 
tax  the  rem  within  the  limits  within  which  it  is  found,  for 
the  defendant  company  does  pay  to  the  State  and  each 
county,  as  well  as  the  several  cities  in  which  it  has  offices, 
taxes  upon  its  plant  and  other  assets.  The  question  here 
is,  as  to  the  right  to  impose  a  license  tax,  or  in  other  words, 
to  impose  a  condition  precedent  to  the  carrying  on  of  the 
business  of  a  telegraph  company.  If  the  ordinance  of  the 
dty  of  Charleston  is  enf  orcible,  then  the  proposition  is  that 
the  city  of  Charleston  has  the  right  to  compel  this  com- 
pany, as  a  condition  to  its  doing  business,  to  pay  into  the 
treasury  the  sum  of  $500  not  to  be  taxed  for  the  business 
which  it  may  do  within  the  limits  of  that  city,  as  derived 
from  messages  sent  from  or  received  there  from  other 
points  within  the  State  of  South  Carolina,  but  for  business 
done  within  the  State.  In  other  words,  the  city  council 
of  Charleston  assumes  to  itself  the  right  to  tax,  by  way  of 
license,  the  entire  business  of  the  defendant  company 
within  the  limits  of  the  State  of  South  Carolina,  and  so, 
too,  the  city  of  Columbia  claims  the  same  right  and 
demands  a  license  for  the  same  thing,  and  for  all  we  know 
to  the  contrary,  the  terms  of  Aiken,  Barnwell,  Summerville 
and  any  other  town  in  which  the  defendant  company  may 
have  an  oflSice,  might  pass  a  similar  ordinance  under  the 
provisions  of  its  legislative  grant,  and  so  this  defendant 
will  be  in  the  position  of  contributing  from  two  to  eight 
times  and  possibly  more  for  carrying  on  the  same  business, 
baaed  upon  the  same  income,  from  the  same  sources, 
namely,  business  done  within  the  State  of  South  Carolina. 
The  bare  statement  of  these  facts  shows  the  manifest 
invalidity  of  the  alleged  ordinance,  and  that  it  is  vlira 
tirei  and  must  be  so  held.    The   legislative  grant  to 
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Charleston  is  to  impose  a  license  tax  only  for  business  done 
within  the  limits  of  the  city — there  it  stops,  and  when 
the  ordinance  undertakes  to  go  beyond  that,  it  ceases  to  be 
valid. 

As  to  the  second  conclusion,  that  this  ordinance,  in  not 
excepting  telegrams  sent  and  received  by  the  officers  of  the 
United  States  and  its  agents,  is  in  violation  of  the  provis- 
ions of  the  act  of  Congress  of  1866,  and  known  as  section 
5263  of  the  United  States  Revised  Statutes.  And  herein  we 
are  necessarily  brought  to  discuss  the  third  conclusion : 
That  the  defendant  corporation,  having  accepted  the 
restrictions  and  obligations  of  the  act  of  Congress  of  the 
United  States  of  July  24,  1866,  now  known  as  section 
5263  of  the  Revised  Statutes  of  the  United  States,  occupies 
the  i)08ition  of  an  agent  of  the  government  of  the  United 
States  for  the  transmission  of  messages  on  public  business, 
and  as  such  cannot  have  such  a  license  imposed  upon  it  as 
is  sought  to  be  enforced  by  the  ordinance  under  considera- 
tion ;  and  that,  therefore,  said  ordinance,  as  well  as  the 
act  of  the  General  Assembly  of  South  Carolina,  under 
which  it  is  claimed  to  have  been  passed,  is  in  contraven- 
tion of  the  provisions  of  section  5263  of  the  Revised 
Statutes  of  the  United  States,  and  in  violation  of  so  much 
of  the  provisions  of  section  8,  article  1,  of  the  United 
States  Constitution  as  confers  power  on  Congress  to  estab- 
lish post-offices  and  post -roads. 

In  JPensaeola  Tel.  Co.  t.  Western  Union  Tel.  Co.,  96  U. 
S.  1,  the  Supreme  Court  of  the  United  States,  by  Waite,  C. 
J.,  declares  the  rights  of  telegraph  companies  under  that  sec- 
tion of  the  Revised  Statutes.  They  hold  in  that  case  that 
any  State  law  which  undertakes  to  restrict  the  business  of 
telegraph  companies  is  in  violation  of  that  section  of  the 
Revised  Statutes  of  the  United  States.  That  case,  it  is 
true,  was  based  upon  a  statute  of  the  State  of  Florida, 
granting  an  exclusive  right  to  the  Pennsylvania  Company 
to  maintain  lines  of  telegrai)h,  but  the  principle  involved  is 
the  same  as  that  which  we  are  now  discussing,  namely,  the 
right  of  the  State  to  interfere  by  hostile  legislation  with 
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the  business  of  telegraph  companies,  not  the  right  to 
impose  a  tax  npon  its  property,  but  to  restrict  its  opera- 
tions and  practically  prohibit  it  from  doing  business  in  this 
State,  unless  the  provisions  of  its  act  are  complied  with, 
and  this  goes  further  and  holds  that  the  provisions  of  that 
act  extend  to  the  public  domain,  the  military  and  post- 
roads  and  the  navigable  waters  of  the  United  States.  As 
the  court  in  that  case  well  says  :  **  The  government  of  the 
United  States,  within  the  scope  of  its  powers,  operates 
upon  every  foot  of  tenifcory  under  its  jurisdiction.  It 
legislates  for  the  whole  nation  and  is  not  embarrassed  by 
State  lines.  Its  peculiar  duty  is  to  protect  one  part  of 
the  country  from  encroachments  by  another  upon  the 
national  rights  which  belong  to  all"  (p.  10),  It  is  stated  in 
that  case,  that  the  statute  of  July  24,  1866,  ''declares,  in 
the  interest  of  commerce  and  the  convenient  transmission 
of  intelligence  from  place  to  place  by  the  government  of 
the  United  States  and  its  citizens,  that  the  erection  of  tele- 
graph lines  shall,  so  far  as  State  interference  is  con- 
cerned, be  free  to  all  who  will  submit  to  the  conditions 
imposed  by  Congress,  and  that  corporations  organized 
under  the  laws  of  one  State  for  constructing  and  operating 
telegraph  lines  shall  not  be  excluded  by  another  from 
prosecuting  their  business  within  its  jurisdiction,  if  they 
accept  the  terms  proposed  by  the  national  government  for 
this  national  privilege"  (p.  11). 

In  Batterman  t.  Western  Union  Tel.  Co.,  127  U.  S. 
416,  425,  this  Pensdcola  case  referred  to  with  approval,  as 
establishing  the  proposition  that  "the  telegraph  was  an 
instrument  of  commerce;  that  telegraph  companies  were 
subject  to  the  regulating  powers  of  Congress  in  respect  to 
their  foreign  and  interstate  business,  and  that  such  a  com- 
I)any  occupies  the  same  relation  to  commerce,  as  a  carrier  of 
messages,  that  a  railroad  company  does  as  a  carrier  of 
goods,"  and  commenting  on  Tel.  Co.  w.  Texas^  106  U.  S. 
*IW,  Judge  MiLLEB  said  that  the  court,  in  reviewing  the 
decision  of  the  Supreme  Court  of  the  State  of  Texas,  which 
had  allowed  no  deduction  for  taxes  on  messages  sent  out  of 
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the  State  or  for  the  government  on  public  business  by  its 
officers  and  agents,  said :  "It  follows  that  the  judgment, 
so  far  as  it  includes  the  tax  on  messages  sent  out  of  the 
State  or  for  the  government  on  public  business,  is  errone- 
ous. *  *  *  Any  tax,  therefore,  which  the  State  may  put 
on  messages  sent  by  private  parties  and  not  by  the  agents 
of  the  government  of  the  United  States,  from  one  place  to 
another,  exclusively  within  its  own  jurisdiction,  wiU  not 
be  repugnant  to  the  Constitution  of  the  United  States" —  that 
is  to  sav,  will  not  be  an  interference  with  interstate  com- 
merce — but  distinctly  states  upon  page  427  that  in  the  pres- 
ent case,  counsel  for  the  telegraph  company  can  claim  no 
benefit  from  the  provisions  of  section  5263  of  the  Revised 
Statutes  because  it  does  not  appear  that  any  part  of  the 
company's  lines  come  within  the  description  of  that  section 
of  the  Revised  Statutes. 

In  other  words,  Rntterman  t.  Westefm  ZTnion  Tel.  Co., 
127  U.  S.  410,  decides,  construing  Pensacola  ¥.  IF.  U*  T. 
Co.,  96  U.  S.  1,  and  Tel.  Co.  r.  Texas,  105  U.  S.  460,  that 
within  its  own  borders  no  State  can  tax  for  government 
messages  sent  by  government  officers ;  and  as  to  what  effect 
section  5263  would  have  as  to  an  exemption  from  taxation 
has  not  been  made  in  this  case,  and  the  court  is  not  called 
upon  to  decide  it  because  it  does  not  appear  that  any  part 
of  the  line  of  the  company  comes  within  the  description  of 
that  section. 

In  the  case  at  bar  all  the  company' s  lines  come  within 
its  provisions ;  and  so  this  same  case  construed  what  the 
same  judge  meant  to  decide  in  the  case  of  W^gtern  UnUm 
TeL  Co.  V.  Mass€i€husetts,  125  U.  S.  530.  There,  from  the 
facts  in  the  case,  that  section  of  the  Revised  Statutes  was 
held  out  to  apply  to  certain  portions  of  the  company's 
lines  built  within  the  State  of  Massachusetts,  which  were 
admittedly  not  post-roads  of  the  United  States,  and  there- 
fore not  within  the  inhibition  of  the  statute. 

In  Railroad  Co.  v.  Pcniston^  18  Wall.  36,  cited  by  the 
oorporation  counsel,  the  court  clearly  draws  the  distinc- 
tion between  the  taxation  of  property  of  the  defendant 
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within  the  jurisdiction  of  the  State,  and  a  tax  upon  the 
operations  of  the  company:  "  It  is  therefore  manifest  that 
exemption  of  Federal  agencies  from  State  taxation  is 
dependent,  not  upon  the  nature  of  the  agents,  or  upon 
the  mode  of  their  constitution,  or  upon  the  fact  that  they 
Me  agents,  but  upon  the  effect  of  the  tax ;  that  is,  upon 
the  question  whether  the  tax  does  in  truth  deprive  them  of 
the  power  to  serve  the  government  as  they  were  intended  to 
aerve  it,  or  does  hinder  the  efficient  exercise  of  their  power. 
A  tax  upon  their  property  has  no  such  necessary  effect. 
It  leaves  them  free  to  discharge  the  duties  they  have 
undertaken  to  perform.  A  tax  ui)on  their  operations  is  a 
direct  obstruction  to  the  exercise  of  Federal  powers.  In 
ihiB  case  the  tax  is  laid  upon  the  proi)erty  of  the  railroad 
company  precisely  as  was  the  tax  complained  of  in  Thomp- 
son V.  Union  PacifiCy  9  Wall.  6791  It  is  not  imposed 
upon  the  franchises  or  right  of  the  company  to  exist  and 
perform  the  functions  for  which  it  was  brought  into  being. 
Nor  is  it  laid  upon  any  act  which  the  company  is  authorized 
to  do.  It  is  not  the  transmission  of  messages  nor  the 
transportation  of  United  States  mails  or  troops,  or 
monitions  of  war  that  is  taxed,  but  it  is  exclusively  the 
real  and  x)6rsonal  property  of  the  agent,  taxed  in  common 
with  aU  other  property  in  the  State  of  a  similar  character." 
Railroad  Company  v.  Peniston,  18  Wall.,  at  p.  36.  (Judge 
Miller  sat  on  the  hearing  of  this  case  and  concurred  in  the 
judgment  of  the  court.) 

The  ordinance  as  we  have  it  does  not  except  govern- 
ment business  sent  by  agents  of  the  government  of  the 
United  States  from  one  place  to  another,  even  exclusively 
within  its  own  jurisdiction,  and  by  undertaking  to  buy  a 
license  for  business  done  within  the  State,  it  necessarily 
includes  such  government  business  and  is  therefore  clearly 
in  violation  of  the  act  of  Congress  and  must  be  so 
construed. 

It  will  be  noted  that  in  the  RatterTnan  case,  as  well  as  in 
the  Mdssa^chusetts  case,  the  tax  to  be  imposed  was 
upon  the  property,  real  and  i)ersonal,  of  the  company  —  not 
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upon  the  occupation  —  and  was  a  State  tax  for  State  pur- 
poses within  the  bounds  of  State  sovereignty  for  its  own 
benefit  and  protection — not  a  grant  to  a  municipal  corpora- 
tion of  a  restrictive  power  to  perform  a  particular  act. 

The  Texas  case,  as  interpreted  by  Judge  Milleb  in 
Ratterman^  s  case,  expressly  decides  that  government 
business  must  be  exempted,  and  if  instead  of  being  an 
ordinance  of  the  city  of  Charleston,  it  were  an  Act  of  the 
General  Assembly  of  South  Carolina,  authorizing  the  State 
to  enact  a  license  for  business  done  within  the  State,  a 
failure  to  exclude  government  business  would  render  the 
act  repugnant  to  section  6253  and  therefore  void. 

Wherefore,  it  is  ordered,  adjudged  and  decreed,  that  the 
complaint  herein  be  dismissed  with  costs,  and  that  the 
defendant  have  leave  to  enter  up  judgment  against  the 
plaintiff  for  their  tax6d  costs  in  this  action. 


Note.— See  TT.  U.  Tel.  Co,  v.  City  of  Richmond,  1  Am.  Elec  Cas.  149, 
in  which  the  Supreme  Court  of  Virginia  came  to  an  opposite  conclusion 
upon  similar  facts  to  those  in  the  above  case. 

As  to  the  right  of  States  to  tax  telegraph  companies,  as'affected  by  the 
interstate  commerce  provision  of  the  United  States  Constitution  and  by 
the  post-roads  act  of  Congress,  see  note,  ante,  p.  7. 
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The  Eltsotrio  Railway  Company  of  Grand  Rapids  v. 
The  Common  Council  of  the  City  of  Grand  Rapids. 

Michigan  Supreme  Courts  Dee,  $4, 1890, 

(84  Mich.  257.) 

Municipal  control  of  poi.£S  in  streets.— Mandamxtb. 

The  imposition  by  the  city  of  Grand  Rapids,  as  a  condition  of  permitting 
the  erection  of  poles  in  its  streets  by  an  electric  railway  company,  of  a 
requirement  that  the  company  furnish  transfer  tickets  to  its  patrons, 
without  extra  cost,  over  certain  of  its  lines,  held  inoperative  and  void  as 
in  conflict  with  the  statute  under  which  the  railway  company  was 
organized  ;  in  that  it  was  an  attempt  to  deprive  it  of  rights  and  privi- 
leges already  conferred  upon  it. 

Application  for  mandamns  to  compel  the  respondent  to 
proceed  and  approve  of  the  kind  and  pattern  of  poles  to  be 
used  by  the  relator  for  the  purpose  of  operating  this  road. 
Facts  appear  in  opinion. 

MonUgomery  &  Bundy^  for  relator. 

Wm.  Wisncr  Taylor  {Smiley  &  Earle^  of  counsel),  for 
respondent. 

Long,  J.:  The  relator  is  a  corporation  organized  under 
chapter  95,  How.  Stat.,  which  provides  for  the  organiza- 
tion of  street  railway  companies. 

Section  13  of  the  act  provides  that  such  railway  company 
organized  under  the  provisions  of  the  act  may,  with  the 
cousent  of  the  corporate  authorities  of  the  city  given  in 
and  by  an  ordinance  duly  enact-ed  for  that  purpose,  and 
nnder  such  rules,  regulations,  and  conditions  as  in  and  by 
fiuch  ordinance  shall  be  prescribed  : 

CoQ^ruct,  use,  maintain  and  own  a  Afreet  railway  for  the  tramtporta- 
tio&  of  punengerB,    *    *    *    but  no  such  railway  company  shaU  construct 
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any  railway  in  the  streets  of  any  city  or  village  until  the  company  shall 
have  accepted  in  writing  the  terms  and  conditions  upon  which  they  are 
permitted  to  use  such  streets.  ' 

Section  14  of  that  chapter  is  as  follows  : 

After  any  city,  village  or  township  shall  have  consented,  as  in  this 
act  provided,  to  the  construction  and  maintenance  of  any  street  railways 
therein,  or  granted  any  rights  and  privileges  to  any  such  company,  and 
such  consent  and  grant  have  been  accepted  by  the  company,  such  town- 
ship, city  or  village  shall  not  revoke  such  consent,  nor  deprive  the  com- 
pany of  the  rights  and  privileges  so  conferred. 

The  relator  sets  forth  in  the  petition  that,  on  October  24, 
1889,  an  ordinance  was  granted  by  the  common  council  of 
the  city  of  Grand  Rapids  to  Samuel  Mather  and  others, 
and  their  associates,  to  be  afterwards  organized  into  a  body 
corporate,  authorizing  them  to  maintain  and  use  street  rail- 
ways in  certain  streets  in  the  city  of  Grand  Rapids  ;  that 
the  corporation  was  organized  and  thf  ordinance  accepted 
by  the  corporation,  and  that  the  company  was  organized  to 
operate  a  street  railway  system  already  constructed  in  the 
main,  constituting  various  lines  of  street  railway  in  said 
city,  having  definite  termini,  and  that  cars  had  been  run 
over  said  routes  for  a  long  time,  under  definite  authority 
by  ordinance  granting  permission  to  the  Street  Railway 
Company  of  Grand  Rapids,  to  whose  rights  the  relator 
had  succeeded ;  that  on  December  16,  1889,  another  ordi- 
nance was  granted  to  the  same  parties,  authorizing  them  to 
maintain  street  railways  in  other  streets  of  the  city,  which 
ordinance  has  been  accepted  by  the  relator,  and  the  rights 
granted  in  this  ordinance  have  also  been  assigned  to  rela- 
tor. It  is  further  claimed  by  relator  that  in  each  of  said 
ordinances,  by  sections  6,  7  and  15,  it  is  provided  as 
follows : 

Section  5.  The  cars  to  be  used  on  said  railway  shaU  be  drawn  by  elec- 
tricity, or  such  motive  power  as  may  seem  best  to  same  company,  and  per- 
mission and  authority  are  hereby  given  to  said  grantees  and  their  assi^^ns 
to  place  and  erect  in  the  streets  of  said  city,  on  either  side  thereof,  wherever 
their  street  railway  tracks  are  constructed,  suitable  poles  for  suspending 
electric  wires  through  and  over  said  streets,  the  kind  and  imttem  thereof 
to  be  approved  by  the  common  council  of  said  city  before  the  same  are 
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erected  ;  to  place  in  and  over  said  streets  wires  and  cables  for  the  purpose 
of  oonducting  electricity  thereon,  suitable  and  necessary  insulating  appli* 
ances,  and  suspension  wires  or  cables. 

Section  7.  llie  rate  of  fare  on  said  railway  shall  be  determined  by  said 
company,  and  shall  not  exceed  five  cents  for  each  passenger  on  any  oar 
fxom  ita  starting-point  to  the  terminus  of  its  route,  and  satchels  in  the  pos- 
BesBion  of  passengers  shall  be  carried  free  of  charge :  Provided,  that  for 
extra  cars,  specially  chartered,  the  said  grantees  may  fix  the  rate  of  fare. 

Section  15.  It  is  hereby  reserved  to  the  common  council  of  said  city  the 
rii^ht  to  make  such  further  rules,  orders  and  regulations  as  may,  from 
time  to  time,  be  deemed  necessary  to  protect  the  interest,  safety,  welfare, 
or  accommodation  of  the  public  in  relation  to  said  railway,  and  the  streets 
through  which  it  passes. 

It  is  further  set  forth  in  the  relator's  petition  that  in 
July  last  it  petitioned  the  common  council  to  approve  of 
the  kind  and  pattern  of  poles  to  be  used  in  its  system,  and 
submitted  plans  to  the  council;  that  the  subject  was 
referred  to  the  committee  on  streets,  which  committee 
reported  that  they,  after  carefully  examining  the  proposed 
poles,  recommended  for  adoption  and  approval  of  the  com- 
mon council  the  following : 

1.  Iron  poles,  to  be  the  E.  P.  Morris  poles,  or  an  iron  pole  of  the  same 
dimensions,  and  substantiaUy  like  said  E.  P.  Morris  poles,  and  aUof  equally 
good  workmanship,  finish  and  style. 

2.  For  the  wooden  poles  the  octagonal  red  pine  pole,  as  manufactured 
by  Browlee  &  Co.,  or  a  wooden  pole  substantially  like  said  Browlee  & 
Co/s  pole  as  to  material,  dimensions,  style  and  finish,  etc. 

That  on  July  20,  1890,  the  committee  made  a  further 
report,  in  which  it  was  recommended  that  the  fire  limits  of 
said  city,  as  now  constituted,  be  designated  as  the  district 
wherein  iron  poles  only  should  be  used,  and  that  iron  or 
wooden  poles  could  be  used  in  all  parts  of  the  city  outside 
of  the  fire  limits,  at  the  option  of  the  railway  company ; 
and  that  on  July  28  said  report  was  amended  by  adding 
the  following  thereto : 

And  in  consideration  of  granting  said  street  railway  company  the 
|»inlpge  of  erw'ting  said  wooden  poles  in  certain  public  streets  of  the  city, 
>Md  company  shaU  be  required  to  furnish  its  patrons,  through  its  conduc- 
tors, drirers  or  agents  on  or  in  charge  of  their  several  street  railway  cars* 
without  additional  cost,  transfer  tickets  on  the  following  named  lines, 
■ttoely :  Cherry  street  and  Eighth  ward  Une ;  West  Bridge  street  and  Ionia 
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line ;  Wealthy  avenue  and  Scribner  street  line ;  passengers  to  be,  on 
demand,  furnished  with  transfer  tickets  good  on  the  so-called  Hall  street 
and  Plainfield  avenue  line,  and  said  Hall  street  and  Plainfield  avenue  line 
passengers  to  be,  on  demand,  furnished  with  transfer  tickets  good  on  the 
above  enumerated  lines,  iiamely  :  Cherry  street  and  Eighth  ward  line ;  West 
Bridge  street  and  Ionia  line ;  Wealthy  avenue  and  Scribner  street  line.  And 
thereupon  said  report  of  said  committee  was  by  said  common  council 
adopted. 

The  petition  sets  forth  further,  in  substance,  that  on 
August  18,  1890,  and  on  September  28,  1890,  the  railway- 
company  asked  the  council  to  approve  of  the  kind  and 
pattern  of  pole  to  be  used  in  the  construction  of  the  railway- 
line,  and  that  the  common  council  have  taken  no  action 
thereon. 

The  respondent  makes  a  return  in  which  it  admits  the 
making  of  such  ordinances,  the  organization  of  the  relator 
as  a  corporation,  and  that  the  ordinances  are  correctly  set 
forth  in  the  relator's  petition.  It  is  claimed,  however, 
that  no  definite  and  various  lines  of  street  railway  having 
definite  termini  were  established,  but  the  right  was  given  to 
the  street  railway  company  to  operate  a  street  railway  over 
the  streets  theretofore  occupied  by  several  street  railway 
companies,  as  one  route,  and  nowhere  in  said  ordinances 
were  various  routes  having  different  termini  fixed  or  speci- 
fied, but  that  the  entire  system  constituted  the  one  route. 

It  is  claimed,  on  the  part  of  the  relator,  that  the  condi- 
tion annexed  by  the  common  council  to  the  permission  to 
erect  wooden  poles  in  all  parts  of  the  city  outside  the  fire 
limits,  as  adopted  by  the  council  on  July  28,  1890,  is 
invalid  and  beyond  the  power  of  the  council  to  prescribe  ; 
that  the  action  of  the  council  shows  that  it  is  not  necessary 
to  erect  iron  poles  outside  such  fire  limits,  but  the 
conditions  upon  which  the  relator  is  permitted  to  erect  the 
wooden  poles  in  such  territory  is  an  effort  on  the  part  of 
the  city  to  drive  a  bargain  with  the  relator,  and  compel  it 
to  accept  this  condition  in  consideration  of  the  common 
council  doing  precisely  what  it  had  already  agreed  to  do 
by  its  ordinance,  and  what  it  was  bound  to  do ;  that  is,  to 
fix  the  kind  and  pattern  of  poles  to  be  used.    The  prayer 
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of  the  relator  is  that  the  common  council  be  required  to 
proceed  to  approve  of  the  kind  and  pattern  of  poles  to  be 
used  by  the  relator  for  the  purpose  of  operating  its  road 
nnder  the  right  granted  it  by  the  ordinances. 
We  are  satisfied  from  an  examination  of  the  ordinances : 

1.  That  "by  section  5  it  was  the  duty  of  the  common 
conncil  to  fix  and  determine  the  kind  and  pattern  of  poles 
to  be  erected  and  used  by  the  relator. 

2.  That  the  common  council  have  so  fixed  and  determined 
the  kind  and  pattern  of  such  poles  by  its  resolution  of  July 
28,  1890,  that  is,  iron  poles  within  the  fire  limits  of  said 
city  and  wooden  or  iron  poles  outside  of  said  fire  limits. 

3.  That  the  condition  attached  to  the  use  of  wooden  poles 
outside  of  such  fire  limits  is  wholly  inoperative  and  void, 
and  beyond  the  power  of  the  council  to  prescribe.  This 
condition  is  in  direct  conflict  with  section  14,  chap.  95,  How. 
Stat.,  and  is  an  attempt  to  deprive  the  relator  of  the 
rights  and  privileges  conferred  by  the  ordinances  thereto 
adopted,  and  the  terms  of  which  it  is  conceded  the  relator 
had  duly  accepted. 

As  the  council  has  already  done  what  the  relator  prays 
it  may  be  compelled  to  do,  the  writ  of  mandamus  must  be 
denied. 

Champlin,  C.  J.,  and  Grant,  J.,  concurred  with  Long,  J. 

Cahixl,  J.:  I  think  the  common  council  has  a  right, 
under  the  powers  reserved  in  the  ordinance,  to  impose  the 
conditions  which  it  has  sought  to  impose  upon  the  relator 
as  a  condition  precedent  to  its  approval  of  the  kind  of 
poles  to  be  erected.  Neither  do  I  think  that  the  resolution 
as  passed,  with  the  condition  annexed,  can  be  treated  as 
though  passed  without  it  on  the  theory  that  such  condition 
is  void. 

MoBSE,  J.,  concurred  with  Cahill,  J. 


Note. — Upon  the  same  ground,  to  wit,  of  prior  statutory  authority,  it  was 
held  in  Wiscoruin  Teleph.  Co,  v.  Oshkosh,  1  Am.  Elec.  Cas.  687,  that  a 
mnnicipfil  corporation  could  not  impose  a  license  tax  upon  telephone  oom- 
u  a  condition  of  maintaining  lines  in  streets. 
note  to  Electric  Improvement  Co,  v.  San  Francisco,  post. 
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Cbowdeb  et  al.  V.  The  Town  op  Sullivan  et  al. 

Indiana  Supreme  Court,  June  13, 1891. 

(128  Ind.  486.) 

Electric  Light  Company.— Wireb  in  streets.— License. 

An  ordinance  which  merely  permits  an  electric  light  company  to  use  the 
streets  of  a  municipal  corporation,  without  granting  any  exclusive  privi* 
lege,  is  valid. 

Appeal  from  Circuit  Court,  Sullivan  county, 

J.  3f.  Humphreys^  T.  Wolfe^  J.  T.  Becbsley^  A,  B. 
Williams  and  F.  H.  Kelley^  for  appellants. 

<?.  W.  Bvff^  J-  S.  Hays,  and  J.  T.  Hays,  for  appellees. 

Elliott,  J. :  The  object  of  this  suit  is  to  enjoin  the 
officers  of  the  town  of  Sullivan  from  paying  to  the  Sulli- 
van Electric  Light  &  Power  Company  compensation  for 
furnishing  the  town  and  citizens  with  light.  The  theory 
upon  which  the  complaint  is  constructed  is,  that  the  con- 
tract with  the  company  and  the  ordinance  on  which  it  ia 
founded  are  void.     *    *    * 

It  is  unquestionably  true  that  a  municipal  corporation 
can  not  grant  to  a  private  corporation  the  exclusive  privi- 
lege of  using  its  streets  for  the  purpose  of  supplying  the 
corporation  or  its  citizens  with  light,  water,  fuel  or  the 
like.  Indianapolis^  etc.  R.  R.  Co.  v.  Citizens,  etc.  R. 
R.  Co.,  127  Ind.  369;  Citizens,  etc.  Co.  v.  Town  of 
El  wood,  114  Ind.  332.  See  authorities  cited,  note  2, 
Elliott  Roads  &  Streets,  332.  If  the  ordinance  before  us  is 
to  be  construed  as  granting  an  exclusive  privilege,  it  must 
be  adjudged  void,  in  so  far,  at  least,  as  it  attempts  to  make 
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such  a  grant.    We  are,  however,  quite  well  satisfied  that  the 
ordinance  does  not  attempt  to  grant  an  exclusive  privilege. 
It  does,  it  is  true,  grant  the  right  to  use  the  streets  of  the 
town,  but  it  does  not  exclude  their  use  by  competing  com- 
panies.     It  does  not  throttle  competition,  for  it  merely 
grants  a  license  to  use  the  streets.    It  can  not  be  held  that 
permission  to  one  company  to  use  the  streets  excludes 
others.     On  the  contrary,  the  grant  of  such  a  license  leaves 
plenary  i)ower  in  the  municipality  to  grant  licenses  to  rival 
companies  at  any  time.    A  licensee  who  obtains  a  right  to 
use  public  streets  does  not  obtain  a  monopoly.    The  right 
to  grant  other  licenses  remains  open  and  unobstructed. 
Not  only  does  the  right  to  license  other  companies  remain 
open,  but  the  right  to  prescribe  reasonable  police  regula- 
tions by  a  general  ordinance  also  remains  unimpaired.   This 
is  the  effect  of  the  decision  in  CitizenSy  etc.  Co.  v.  Town  of 
Elwood^  supra. 

A  private  corporation  that  obtauis  a  license  to  use  the 
streets  of  a  municipality  takes  it  subject  to  the  power  of 
the  municipality  to  enact  a  general  ordinance ;  for  a  govern- 
mental power,  such  as  that  exercised  in  enacting  police 
regulations,  cannot  be  surrendered  or  bartered  away,  even 
by  express  contract.  But  there  is  here  no  attempt  to  sur- 
render or  barter  away  this  governmental  power,  for  there  is 
nothing  more  than  a  license  to  use  the  streets  of  the  town. 
The  decision  in  the  case  of  Citizens^  etc.  Co.  v.  Town  of 
Elwood^  supra^  was  made  upon  an  ordinance  assuming  to 
make  a  discrimination  in  favor  of  one  company,  and  thus 
exclude  all  others  from  using  the  streets  of  the  town  for  sup- 
plying the  citizens  with  fuel ;  and  it  can  not  be  regarded  as 
denying  the  right  to  grant  a  license  to  a  designated  com- 
pany, although  it  does  deny  the  power  to  discriminate  in 
favor  of  one  company  to  the  detriment  of  competing  com- 
panies. AVhere  a  municipality  attempts  to  regulate  the 
mode  of  using  its  streets,  it  must  do  so  by  a  general  ordi- 
nance ;  but  it  does  not  follow  that  a  general  ordinance  is 
essential  to  the  validity  of  a  license  granted  to  a  designated 
company.    It  is  one  thing  to  specifically  license  a  corpora- 
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tion  to  lay  pipes  in  a  street  or  construct  electric  lines,  and 
quite  another' to  regulate  the  entire  subject  of  supplying 
light,  fuel,  or  the  like ;  for,  where  the  municipal  authori- 
ties assume  to  legislate  upon  the  entire  subject,  a  general 
ordinance  is  required ;  but  where  they  simply  grant  a  privi- 
lege to  use  the  streets,  and  do  not  undertake  to  regulate 
the  entire  subject,  a  general  ordinance  is  not  indispensaJbly 
necessary  to  authorize  the  licensee  to  use  the  streets.  But 
neither  by  a  general  ordinance  nor  by  special  license  can 
discriminations  be  made  or  monopolistic  privileges  be 
created.  It  is,  however,  often  true  that  a  privilege  is  in  its 
nature  monopolistic,  and  as  shown  in  the  case  of  Indian- 
apolis^ etc.  (Jo.  V.  Citizens^  etc,  Co.,  supra,  when  this  is 
so  the  grant  of  the  privilege  is  of  necessity  the  grant  of 
monopolistic  rights  ;  but  in  such  a  case  the  corporate  grant 
does  not  create  the  monopoly.  See  authorities  cited,  notes 
1,  2  and  3,  Elliott  Roads  &  Streets,  667. 

In  this  instance  there  is  nothing  more  than  the  grant  of  a 
license.  There  is  no  attempt  to  create  exclusive  privileges, 
nor  any  attempt  to  regulate  the  entire  subject.  The  rights 
acquired  under  a  mere  permissive  license  are  subject  to 
control  under  the  delegated  governmental  power  vested  in 
the  municipality;  for  no  licensee  can  acquire  rights  not 
subject  to  regulation  under  the  police  power  delegated  to 
the  local  governmental  instrumentalities.  We  have  here 
no  question  of  contract  rights,  for  the  question  presented 
by  the  record  is  whether  a  special  ordinance  granting  a  per- 
missive license  to  a  delegated  corporation  is  effective. 

Judgment  affirmed. 

Note.— See  note  to  Electric  Improvement  Co.  v.  San  FraneUcOf  poii. 
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Hauss  Eleotkio  Lightino  Poweb  Company  v.  The 
Jones  Bros.  Electbio  Company. 

Superior  Court  of  Cincinnati^  Feb,,  1800. 

(28  Weekly  Law  Bulletin,  Ohio,  137.) 

Poles  aitd  wires  in  streets.— Concubrent  control  by  cx)urt  and 

municipality. 

There  being  concurrent  power  in  the  Probate  Court  and  in  municipal 
authorities  to  permit  and  regulate  the  use  of  streets  by  electrical  com« 
panies,  held  that  certain  ordinances  and  regulations  of  the  common 
council  and  board  of  public  affairs  of  a  city,  permitting  electrical  com- 
panies obtaining  later  franchises  to  use  poles  already  erected  by  earlier 
companies,  applied  only  to  poles  (of  earlier  companies)  authorized  by  the 
municipality ;  and  that  permission  to  use  those  authorized  by  the  Pro- 
bate Court  could  be  obtained  only  as  prescribed  by  the  decree  of  the 
Probate  Court  granting  permission  to  such  earlier  companies  to  use  the 
streets. 

A.  L.  Eerlinger,  Drausin  Wulsin  and  Champion  <fi 
WilliamSj  for  plaintiff, 

Pottenger  <6  Pogue  and  Paxton  &  Warriv  gton^  for 
defendants. 

Taft,  J.:  This  is  a  motion  to  dissolve  ail  injunction 
issued  on  the  filing  of  the  plaintiff's  petition.  The  plaint- 
iff company,  which  is  authorized  to  occupy  the  streets  of 
Cincinnati  by  a  decree  of  the  Probate  Court,  has,  with  the 
I>ennission  of  the  board  of  public  affaii*s,  erected  poles  for 
its  use  on  the  north  side  of  Seventh,  between  Main  and 
Walnut  streets,  and  on  the  south  side  of  the  same  street 
between  Walnut  and  Vine.  The  defendant  company  wish- 
ing to  use  the  same  street,  and  being  prevented  by  ordin- 
ance and  its  own  decree  in  Probate  Court  from  erecting 
poles  on  the  other  side  of  the  street  from  that  occupied  by 
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the  plaintiff,  proposes  to  string  its  wires  on  the  plaintilFs 
poles,  and  to  pay  a  just  proportion  of  the  original  cost  of 
the  poles,  and  a  fair  monthly  rental.  This  the  plaintiff 
denies  the  defendant's  right  to  do  and  has  obtained  herein 
a  preliminary  injunction  to  prevent  it  from  doing.  The 
decree  of  the  Probate  Court  under  which  plaintiflfs  com- 
pany acts  contains  the  following:  *'It  is  hereby  further 
ordered  that  this  decree  shall  not  be  so  construed  as  to 
prevent  the  defendant  city,  or  the  court,  from  gi'anting 
upon  the  same  terms  and  conditions  herein  stated,  to  any 
other  person,  company  or  corporation  proposing  in  good 
faith  to  engage  in  the  business  of  supplying  electric  light 
or  power  within  the  same  territory,  the  right  to  use  the 
unoccupied  portion  of  the  poles,  masts,  towers,  brackets 
or  supports  erected  by  said  plaintiff  company,  upon  the 
payment  to  the  said  plaintiff  company  of  a  fair  proportion 
of  the  original  cost  of  erection,  and  a  monthly  rental 
equivalent  to  a  fair  proportion  of  the  cost  of  maintenance 
of  the  same,  provided  said  unoccupied  portion  of  such 
poles,  masts,  towers,  brackets  or  supports  is  not  required 
for  the  present  as  well  as  fair  prospective  business  of  said 
company,  and  provided  further  that  such  use  does  in  no 
wise  interfere  either  with  the  safe  or  successful  use  of  the 
same  by  said  plaintiff  company. 

"The  exact  location  and  the  erection  of  all  x)oles,  masts, 
towers  or  supports  proposed  to  be  erected  by  said  plaintiff 
company,  shall  be  subject  to  the  approval  of  the  board  of 
public  affairs  of  the  said  defendant  city,  which  shall,  for 
good  cause,  have  the  right  to  order  and  enforce  a  change 
of  location  of  any  poles,  masts,  towers  or  supports ;  and 
the  occupation  by  the  said  plaintiff  of  any  new  street  here- 
after opened,  shall  be  upon  a  plan  to  be  submitted  by 
plaintiff  company  and  approved  by  the  board  of  public 
affairs  of  said  city."  It  is  also  provided  **that  all  poles, 
masts,  towers,  brackets  or  supports  shall  be  30  feet  in 
height,  unless  otherwise  specially  ordered  by  the  board  of 
public  affairs  of  said  city." 

This  decree  was  entered  March  8.  188P 
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On  the  27th  of  July  the  board  of  public  affairs  adopted 
a  series  of  rules  for  the  construction  of  the  outside  plant 
for  electric  light  and  i)ower.  Section  33  of  those  rules  pro- 
Tides  that  ''in  granting  permits  to  erect  poles  for  purpose 
of  electric  light  or  power,  this  board  reserves  the  right,  if 
the  interests  of  the  city  so  demand,  to  authorize  other  com- 
panies or  persons  to  use  the  same  poles  for  the  same  pur- 
poses niK)n  the  payment  to  the  owner  thereof  of  a  proper 
compensation,  to  be  determined  by  agreement  between  the 
parties  concerned,  or  by  the  board  in  default  of  such 
agreement.  All  permits  will  be  subject  to  this  condition, 
and  in  accepting  a  i)ermit  the  applicant  binds  himself 
according  thereto." 

On  the  18th  of  October,  1889,  the  common  council  of 
Cincinnati  passed  an  ordinance  providing  that  whenever 
permission  is  by  ordinance  granted  to  any  person,  com- 
pany or  corporation  to  engage  in  the  business  of  electrical 
illumination,  it  shall  be  under  the  following  expressed 
terms  and  conditions.  Among  such  terms  and  conditions 
is  the  following  provision:  "That  the  person,  conrpany 
or  corporation  erecting  any  such  lines  of  poles,  masts, 
towers  or  supports  shall,  upon  payment  to  them  of  a  fair 
proportion  of  the  original  cost  of  erection  of  the  portion 
to  be  so  occupied  and  possessed,  and  a  monthly  rental 
equivalent  to  a  fair  proportion  of  the  cost  of  erection  and 
maintenance  of  the  portion  to  be  so  occupied  and  pos- 
sessed, permit  any  other  person,  company  or  corporation 
to  occupy  and  possess  equal  rights  and  privileges  thereon, 
if  said  x>oles  have  not  already  a  full  complement  of  wires 
— same  to  be  determined  by  the  city  electrician. 

And,  whenever  two  or  more  persons,  companies  or  corpo- 
rations are  supplying,  or  propose  to  supply,  electricity  for 
any  purpose  whatsoever  within  the  same  territory,  they 
shall  be  required  to  jointly  use  and  occupy  the  same  poles, 
masts,  towers  or  supports  upon  the  conditions  hereinbefore 
Ncited;  and  no  wires  or  electrical  conductors  of  any 
character  or  kind  shall  be  maintained  in  any  other  manner 
than  that  herein  provided." 
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Then  follows  a  provision  by  which  the  board  of  public 
affairs  is  to  have  the  right  to  change  the  location  of  any 
posts,  etc.,  and  making  the  erection  of  all  posts  subject  to 
the  approval  of  the  board. 

Plaintiff  erected  the  poles  in  question  before  the  rules  of 
the  board  of  public  affairs  were  adopted.  They  have 
applied  for  and  obtained  permits  to  string  wires  upon  these 
poles  since  the  enactment  of  those  rules.  The  electrician 
of  the  city  files  his  affidavit  stating  that,  in  his  opinion,  the 
poles  of  the  plaintiff  are  amply  able  to  accomodate  the  lines 
of  the  defendant  company,  without  interfering  with  the 
lines  or  the  present  or  fair  prospective  business  of  said 
plaintiff  company.  This  statement  is  denied  by  several 
officers  of  the  plaintiff  company  and  another  interested 
person,  the  president  of  the  Brush  Company.  The  claim 
is  also  made  in  like  affidavit  for  plaintiff  that  the  defendant 
may  proceed  through  this  district  by  alleys.  Section  2461, 
under  which,  together  with  section  3471a  (84  Ohio  L.  7), 
the  Probate  Court  acts  in  granting  authority  to  occupy  the 
streets  to  electric  companies,  provides  that  the  mode  of  use 
of  the  street  shall  be  such  aa  shall  be  agreed  upon  between 
the  municipal  authorities  of  the  city  or  village  and  the 
company ;  and  if  they  cannot  agree,  *  *  *  the  Probate 
Court  of  the  county,  in  a  proceeding  instituted  for  the 
purpose,  shall  direct  in  what  mode  such  telegraph  line 
shall  be  constructed  along  such  street,  alley  or  public  way, 
so  as  not  to  incommode  the  public  in  the  use  of  the  same. 

Since  the  Legislature  has  invested  the  Probate  Court 
with  what  is  practically  a  franchise — granting  power, 
a  power  to  be  exercised  in  all  events  and  to  be  of  concurrent 
effect  with  similar  grants  from  the  municipal  authorities,  it 
is  exceedingly  difficult  to  reconcile  and  adjust  rights  growing 
out  of  franchises  from  the  different  sources  and  to  say 
how  far  general  ordinances  of  the  city  affect  grants  of  the 
Probate  Court.  This  much  is  clear,  however,  that  no  ordi- 
nance of  the  common  council  which  in  its  terms  is  not 
wide  enough  to  include  what  may  be  called  Probate  Court 
companies,  is  to  be  applied  to  them.    The  general  ordi- 
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nance  from  which  I  have  quoted  above  only  applies  by  its 
tenns  to  cases  where  i)ermission  is  by  special  ordinance 
granted  to  any  person,  company  or  corporation,  and  pro- 
vides the  mode  of  use  of  the  streets   by  such  person, 
company  or  corporation.    This  general  ordinance  seems  to 
have  been  intended  to  subserve  the  same  purpose  with 
respect  to  such  companies,  that  the  Probate  Court  decree 
fulfils  with  respect  to   companies   deriving   their  power 
from  its  statutory  authority,  i.  e. ,  they  each  prescribe  the 
mode  of  use  of   the  streets.     Much  has  been  said  as   to 
the  X)olice  power  and  its  exercise.    Regulation  of  the  use 
of  the  streets  by  such  companies  is  certainly  an  exercise  of 
l^;islative  i)olice  power,  but  the  fallacy  of  the  argument 
for  the  defendant,  as  it  seems  to  me,  is  in  failing  to  per- 
ceive that  under  section  3461  the  Probate  Court  is  itself 
exercising  such  power,  it  being  taken  for  the  purpose  from 
the  common  council.    It  might  be  argued,  therefore,  that 
where  the  Probate  Court  has  exercised  such  power,  it  is 
not  for  the  common  council  to  qualify,  amend  or  interfere 
with  its  action.    In  the  plaintiffs  decree,  however,   the 
city  is  given  power  to  make  provision  for  the  joint  occu- 
pancy of  poles,  and  if  the  city  has  done  that,  its  action  is 
as  binding   ux)on   plaintiff  as  the  terms  of  the   decree. 
The  general  ordinance   above  quoted   has  no  such  effect 
because  of  its  limited  application  referred  to.    Are  the 
rules  of  the  board  of  public  affairs  such  action  ?    I  think 
not    The  city  in  such  matters  acts  by  common  council. 
That  body  is  given  control  of  the  streets.    The  board  of 
public  affairs  simply  enforces  the  ordinances  of  council. 
Under  plaintiffs  decree,  the  board  is  to  fix  location  of 
I>ole8  and  change  them,  but  it  seems  to  me  to  be  an  act 
beyond  its  jwwer  so  far  as  the  probate  companies  are  con- 
cerned, to  impose  a  condition  upon  its  fixing  such  location 
and  gmnting  permits,  that  the    company  shall   agree  to 
some  rule  as  to  joint  occupancy  of  its  poles  with  another 
company.     It  is  thereby  seeking  to  qualify  and  amend  the 
mode  of  use  prescribed  by  the  Probate  Court  though  not 
being  authorized  by  the  decree  of  that  court  to  do  so. 
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However  advantageous  it  may  be  to  have  electric  wires 
governed  by  a  common  plan,  the  law  gives  two  tribunals  the 
power  to  make  such  plans,  and  if  they  do  not  agree,  then  the 
law  does  not  work  well.  I  come,  therefore,  to  the  conclu- 
sion that  the  only  provision  by  which  plaintiff  is  gov- 
erned with  respect  to  joint  occupancy  of  its  poles,  is  that 
contained  in  the  decree.  'That  occupancy  can  not  be  had 
by  another  company  except  upon  a  grant  from  the  city  to 
such  other  company.  I  think  I  have  shown  that  there 
is  no  such  grant  by  the  city  to  defendant,  and  there  has 
been  none  by  the  court  under  the  reservation  of  power  to 
grant  such  right  contained  in  the  decree.  If  follows  that 
defendant' s  only  remedy  is  to  apply  to  the  city  authori- 
ties or  to  the  court  for  such  grant,  and  then  to  act  upou 
it.  This  conclusion  makes  it  unnecessary  for  me  to  con- 
sider the  issues  of  fact  made  by  the  affidavit  of  the  city 
engineer  and  the  officers  of  defendant. 
Motion  to  dissolve  injunction  overruled. 


Note. —  See  note  to  Electric  Improvement.  Co.  v.  San  Francisco,  post. 


Suburban  Light  &  Power  Company  v.  Board  of 
Aldermen  of  the  City  of  Boston. 

Massachusetts  Supreme  Judicial  Courts  Jan,  f&,  IS91m 

(153  Mass.  200.) 
Electric  uoht  companies.—  MuNiaPAL  control.—  CoxsTRUcnoN  of 

STATUTES. 

Under  statutes  (1)  perr^itting  telegraph  companies  to  erect  and  nuuntain 
their  lines  upon  highways  in  such  manner  as  not  to  incommode  the  public 
use  ;  (2)  providing  that  the  authorities  of  a  place  through  which  telegraph 
lines  are  to  pass  sfiall  make  a  written  designation  of  locations  and  kind 
of  poles  and  wires ;  and  (8)  a  later  statute  extending  the  same  provisions 
to  electric  lighting  companies  ^*  so  far  as  applicable." 
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Held,  that  the  word  "  shall "  is  not  mandatory,  at  least  as  to  electrio  light 
companies ;  that  a  board  of  aldermen  have  discretionary  power,  even  to 
the  extent  of  withholding  any  designation  whatever  for  electrio  light 
fixtures. 

Case  of  this  series  cited  in  opinion :  Pierce  ▼.  Drew,  voL  1,  p.  571« 

Application  for  mandamus  to  compel  defendants  to 
desi^ate  locations  for  electrio  light  lines  in  streets,  pur- 
snant  to  statutes,  the  substance  of  which  is  given  in  tlio 
above  head  note.  Further  facts  sufficiently  appear  in  the 
opinion. 

jB.  Jf.  Morse^  Jr.y  A.  C.  Burrage^  and  C.  E.  Hellfer^  for' 
petitioner. 

J.  B.  Rlrliardaon^  for  defendant. 

Per  Curiam  :  The  following  opinion  was  written  by  Mr. 
Justice  Devens,  and,  after  his  death,  was  approved  as  the 
opinion  of  the  court  by  the  justices  who  sat  with  him  at 
the  argument : 

The  second  petition,  which  is  the  only  one  which  need  be 
considered,  does  not  ask  that  the  aldermen  shall  give  any 
special  location  for  posts,  etc.,  to  the  petitioner,  but  that 
ihey  shall  specify  in  writing  where,  along  the  highways  of 
the  city  in  the  direction  indicated,  it  may  locate  "such 
number  of  posts  as  may  be  reasonably  necessary  to  enable 
your  petitioner  properly  to  do  its  business,  the  kind  of  posts 
and  the  height  at  which,  and  the  places  where,  the  lines 
may  be  run.'*  The  petitioner's  contention  is  that  it  is  the 
duty  of  the  board  of  aldermen  to  give  it  such  a  writing, 
and  that,  whatever  the  authority  of  the  board  may  be  as  to 
details  concerning  the  number  of  posts,  their  place  of 
location  or  construction,  and  no  matter  what  the  difficulties 
may  be  in  providing  any  location  for  its  posts,  such  as  will 
be  necessary  for  its  business,  such  a  writing  and  specifica- 
tion must  be  given.  The  provisions  of  the  statute  are  thus 
construed  as  mandatory  on  the  board,  and  absolutely 
requiring  it  to  provide  for  the  location  of  the  poles  of  the 

vox..    TIT — 6, 
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company.  The  board  having  refused  to  do  this  by  giving 
the  petitioner  leave  to  withdraw,  the  i)€titioner  now  asks 
that  the  board  may  be  compelled  by  mandamus  to  give  to 
it  written  specifications  as  above  stated.  Pub.  St.  c.  109, 
sections  2,  3. 

The  argument  of  the  petitioner  is  founded  upon  the  use 
of  the  word  *' shall"  in  section  3,  Pub.  St.  c.  109,  which,  as 
it  urges,  is  a  term  not  admitting  of  any  other  construction 
than  that  some  appropriate  location  must  be  provided  for, 
and  that  the  duty  to  do  this  is  an  imperative  obligation ; 
while  the  word  "may,"  in  statutes,  has  been  construed  as 
*' shall"  in  many  cases,  and  thus  as  imposing  a  positive 
duty,  the  word  ''shall"  has  not  often  been  construed  as 
"  may,"  and  as  importing  only  a  power  or  authority.  But 
there  is  no  reason,  where  the  connection  in  which  this  word 
is  used,  or  the  relation  into  which  it  is  put  with  other  parts 
of  the  same  statute  indicate  that  such  is  its  object,  that  it 
should  not  receive  such  a  construction.  That  the  power 
given  to  the  aldermen  of  a  city  or  the  selectmen  of  a  town 
in  regard  to  the  location  of  poles,  etc.,  was  one  to  be 
exercised  in  their  discretion,  and  that  the  whole  subject 
was  committed  to  them  by  the  statutes,  seem  to  have  been 
assumed  in  several  cases.  Hill  v.  Commissioners^  4  Gray, 
414 ;  Young  v.  Yarmouth^  9  Gray,  386 ;  Com,  v.  City  of 
Boston^  97  Mass.  655 ;  Pierce  t.  Drew,  136  Mass.  75.  In 
Young  v.  Yarmouth^  Mr.  Justice  Dewey,  referring  to  St. 
1849,  c.  93,  embodied  so  far  as  this  question  is  coJicerned, 
in  Pub.  St.  c.  109,  section  3,  remarks:  "These  pi  ©visions 
clearly  indicate  the  selection  of  a  legally  constituted  body- 
to  adjudicate  upon  this  subject,  with  full  powers  to  revise 
tlieir  doings  and  correct  any  errors  which  practical  v^orking 
of  the  first  specification  and  arrangements  as  to  the  I  ocation 
of  such  posts  may  seem  to  require."  However  im])erative 
the  word  "shall"  in  the  third  section  might  be  if  it  stood 
alone,  it  must  be  construed  with  the  same  word  as  used  in 
the  second  section,  and  as  subordinate  thereto.  It  is  of 
higher  importance  that  the  ordinary  use  of  the  hi  ^hways 
should  not  be  interrupted  that  these  companies  should 
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enjoy  the  privileges  tliey  desire,  and  it  is  so  deemed  by  the 
Legislature.  Yet  that  it  may  sometimes  be  impossible 
that  they  can  have  locations  in  the  direction  they  desire 
without  this  result,  owing  to  the  narrowness  or  other  con- 
dition of  the  streets  is  obvious.  In  such  a  case  as  that  the 
second  section  of  Pub.  St.  c.  109,  declares  that  the  posts, 
wires,  etc.,  *' shall  not  incommode  the  public  use  of  the 
highways  or  public  roads;"  the  right  on  the  part  of  telegraph 
companies  to  demand  a  location  must  yield  to  the  higher 
public  interest.  In  this  connection  it  was  said  in  Pierce  v. 
Drew,  supra:  "No  right  is  given  these  companies  to  use 
the  highways  at  their  own  pleasure,  or  to  compel  in  all 
cases,  as  the  plaintiff  suggests,  locations  therein  to  be  given 
them  by  the  municipal  authorities.  The  second  section  of 
the  statute  is  to  be  construed  with  the  third  section,  and 
shows  an  intention  that  a  legally  constituted  board  shall 
determine  not  only  where,  but  whether  there  can  be,  a 
location  which  shall  not  incommode  the  ordinary  public 
ways,  with  full  power  to  revise  its  doings  and  to  correct 
any  errors  which  the  practical  working  of  the  arrange- 
ments may  reveal."  But  if  Pub.  St.  c.  109,  sections  2,  3, 
should  be  construed  as  imperatively  compelling  the 
board  of  aldermen  to  grant  some  location  for  the 
posts  of  the  telegraph  lines  from  one  town  into 
and  through  another,  it  would  not  necessarily  follow 
that  such  a  construction  must  be  given  thereto 
in  the  location  of  posts  for  the  use  of  an  electric  lighting 
company.  This  chapter  (109)  deals  only  with  the  subject 
of  telegraph  lines.  Its  provisions  were  extended  to  "lines 
for  the  transmission  of  electricity  for  the  purpose  of  light- 
ing" by  chapter  221  of  the  acts  of  1883,  and  chapter  398 
of  the  acts  of  1889,  "so  far  as  applicable."  As  this  chap- 
ter 109  was  originally  enacted  only  with  reference  to  tele- 
graph companies,  whose  lines  must  often,  if  not  always, 
pass  from  town  to  town,  and  run  through  different  towns, 
if  it  were  intended,  as  the  plaintiff  contends,  that  the 
officers  of  one  of  these  towns  should  not  have  the  power  to 
defeat  the  operations  and  business  of  such  corporations. 
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and  that  they  should  be  compelled  to  grant  some  locations 
for  the  necessary  posts,  the  same  intention  would  not 
necessarily  exist  in  reference  to  electric  lighting  companies, 
whose  operations  are  usually  confined  to  a  single  town,  or 
a  part  of  a  single  town,  and  are  of  local  interest  merely. 
The  reason  for  an  imperative  construction,  we  think,  ceases 
when  these  provisions  of  statute  are  made  to  apply,  "so 
far  as  applicable,"  to  the  latter  class  of  local  companies, 
and  the  statutes  should  not  then  receive  such  a  construc- 
tion. It  can  not,  we  think,  be  inferred,  as  the  plaintiff 
urges,  that  it  was  intended  that  it  was  not  to  be  in  the 
power  of  local  boards  to  defeat  the  operation  of  elec- 
tric lighting  companies,  the  organization  of  which  was 
authorized  by  statute.  When  we  observe  how  many  con- 
siderations, so  far  as  the  public  is  concerned,  enter  into  the 
question  whether  the  streets  shall  be  used  for  electric 
lighting  companies  of  a  local  character,  the  liabilities  of 
the  cities  or  towns  which  may  be  involved,  the  danger  to 
their  inhabitants  and  to  travelers,  the  other  demands  for 
the  use  of  the  streets,  the  necessity  or  otherwise  of  any  use 
of  the  streets  by  any  such  companies,  the  expenses  which 
must  be  incurred,  the  character  for  responsibility  of  the 
particular  company  petitioning,  it  is  not  readily  supi>osable 
that  in  regard  to  companies  whose  operations  were  con- 
fined to  a  single  town  all  that  was  intended  to  be  left  to  the 
board  of  aldermen  or  selectmen  were  questions  of  detail 
only.     In  both  cases  the  entry  must  be,  petition  dismissed. 


Note. — See  note  to  Electric  Improvement  Co.  v.  San  Francisco,  post 
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Seitby   Paekell   V.   The  Winchester  Avenue  Rail- 
road Company  and  Others. 

Suprevne  Court  of  Errors  of  Connecticut ,  Sept  IB^  180U 

(61  Connecticut,  127.) 

ElBOTBIC  railway. —  OVEBHEAD  WmfiS. —  LIMITATION  OF  CHARTER. 

The  charter  of  defendant,  a  street  railroad  company,  authorized  it  "to 
locate,  construct  and  operate  such  railroad  with  cars  propelled  hy  elec- 
tricity, in  any  mode  that  does  not  involve  the  use  of  overhead  wires." 

Aa  earlier  general  statute  empowered  the  authorities  of  any  municipal 
corporation  to  authorize  the  use  of  "any  improved  motive  power** 
except  steam,  upon  street  railroads. 

Held,  that  the  defendant's  powers  were  limited  hy  its  charter,  and  the 
mayor  and  common  council  could  not  permit  it  to  use  overhead  wires ; 
the  exception  in  the  charter  being  equivalent  to  a  positive  prohibition. 

Action  for  injunction  restraining  a  street  railroad  com- 
pany from  using  overhead  electric  wires,  and  the  mayor 
and  common  council  of  New  Haven  from  permitting  such 
use. 

Suit  brought  to  the  Superior  Court  in  New  Haven  county, 
and  reserved,  on  demurrers  to  the  comj^laint,  for  the  advice 
of  this  court.    Facts  stated  in  opinion. 

O.  W.  Robinson  and  W.  Tiumbull^  for  the  plaintiflE, 

C  T.  Dfiscolly  for  the  mayor  and  common  council  of  the 
city. 

J.  Shefffon  and  T.  IT.  liussellj  for  the  Winchester 
Avenue  Railroad  Company. 

Carpenter,  J.:  Section  3695  of  the  General  Statutes 
reads  as  follows  :  "  The  use  of  any  improved  motive  power 
for  drawing  passenger  cars  on  any  horse  railroad  other 
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than  that  furnished  by  locomotives,  dummies  or  box 
engines  used  on  steam  railroads,  may  be  permitted  and 
regulated  in  any  city  by  the  mayor  and  common  council,  in 
any  borough  by  the  warden  and  burgesses,  and  in  any  part 
of  a  town  not  included  in  any  city  or  borough,  by  the 
selectmen,  subject  to  revocation  by  the  authority  granting 
the  same  and  by  a  two-thirds  vote  of  its  members." 

Section  first  of  the  defendant' s  charter  (10  Special  Laws, 
1224)  provides  as  follows:  "Said  company  is  hereby 
vested  with  all  the  powers  and  immunities  which  are  or 
may  be  necessary  to  cany  into  eflfect  the  purposes  and 
objects  of  this  resolution,  and  said  company  is  hereby 
authorized  and  empowered  to  locate,  construct  and  operate 
such  railroad  with  cars  propelled  by  electricity,  in  any 
mode  that  does  not  involve  the  use  of  overhead  wires,  or 
by  animal  power,  as  they  shall  deem  advisable,  upon  and 
along  the  following  streets,"  etc.,  naming  them  and  includ- 
ing Winchester  avenue. 

The  complaint  alleges  that  the  defendant  has  petitioned 
the  mayor  and  common  council  of  the  city  of  New  Haven 
for  permission  to  use  cars  propelled  by  electricity  by  means 
of  overhead  wires,  that  the  mayor  and  common  council  are 
about  to  grant  the  petition,  and  that  the  operation  of  the 
road  by  such  overhead  wires  will  cause  irreparable  damage 
to  the  property  of  the  petitioner.  The  relief  prayed  for  is 
an  injunction  restraining  the  city  from  granting  the  petition 
and  the  railroad  company  from  constructing  or  erecting 
any  poles  or  wires  for  the  purpose  of  operating  its  cars  by 
means  of  overhead  wires. 

The  complaint  is  demurred  to,  because — "1st.  It  does 
not  allege  that  the  defendant  intends  or  threatens  to  use 
said  overhead  wires,  or  to  erect  poles  for  the  same,  without 
permission  of  the  mayor  and  common  council ;  and  2nd, 
that  the  mayor  and  common  council  have  full  power  to 
permit  such  use  by  the  defendant  under  the  provision  of 
section  3695  of  the  Revised  statutes,  and  that  such  po^w  er 
is  not  taken  away  or  affected  in  any  way  by  the  provifiiona 
of  the  charter  of  the  defendant." 
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The  city  of  New  Haven,  also  a  defendant,  demurred  to 
the  complaint  because  it  is  empowered  by  section  3695  of 
the  statutes  to  x)ermit  all  horse  railroad  companies,  including 
the  Winchester  Avenue  Railroad  Company,  to  use  elec- 
tricity by  means  of  overhead  wires,  etc.  The  case  is 
reserved  for  the  advice  of  this  court. 

The  case  is  argued  on  the  briefs  as  though  only  a  single 

question  was  presented  by  the  court,   namely,   does  the 

charter  repeal  section  3595  of  the  General  Statutes  so  as  to 

prevent  its  application  to  the  Winchester  Avenue  Railroad 

Company^    It  does  not  seem  to  us  that  this  is  the  whole 

question,  or  quite  the  proper  one.     The  real  question  is  not 

one  of  repeal,  but  what  powers  may  the  railroad  company 

exercise  under  its  charter  ?    Not  what  may  the  mayor  and 

council  grant,  but  what  may  the  railroad  company  take  ? 

The  charter  of  the  railroad  company  is  the  full  measure  of 

the  powers  which  it  possesses.     It  cannot  lawfully  exercise 

any  others.    In  ordinary  cases  every  corporation  is  just 

what  the  incorporating  act  has  made  it,  and  is  capable  of 

exerting  its  faculties  only  in  the  manner  the  act  authorizes. 

That  charter  was  granted  subsequent  to  the  enactment  of 

the  section  in  the  General  Statutes.    It  would  have  been 

competent  to  the  Legislature  to  grant  to  that  company  the 

right  to  exercise  other  powers  than  such  as  by  the  quoted 

section  could  be  granted  by  the  mayor  and  common  council 

of  the  city.      It  was  equally   within  the  power  of  the 

Legislature  to  forbid  the  company  to  use  electricity  in  a 

way  which,  under  other  circumstances,  might  have  been 

given  by  the  mayor  and  council.     Suppose  the  charter  had 

contained  express  words  of  prohibition,  as — "  said  company 

is  forbidden  to  use  electricity  in  any  way  that  involves  the 

Tise  of  overhead  wires."     It  would  be  admitted  that  the 

mayor  and  council  could  not  then  confer  upon  the  company 

the  right  to  use  electricity  in  that  way.    It  cannot  be 

claimed  that  the  mayor  and  common  council  of  a  city  could 

give  to  a  corpomtion  the  right  to  exercise  a  power  which 

the  Legislature  had  expressly  forbidden  it  to  exercise. 

But  the  exception  in  the  charter  of  the  right  to  use 
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electricity  in  any  way  that  involved  the  use  of  overhead 
wires  makes  the  legal  eflfect  of  the  charter  precisely  the 
same  that  it  wc  uld  have  been  had  such  express  words  of  pro- 
hibition been  contained  in  it.  In  all  statutes  granting  powers 
to  a  corporation  or  to  an  individual  or  to  a  body,  things 
not  enumerated  in  the  grant,  or  excepted  out  of  it,  are  held 
to  be  as  distinctly  negative  as  though  there  were  express 
words  of  negation.  Endlich  on  Interpretation  of  Statutes, 
section  364 ;  Sutherland  on  Statutes,  section  327 ;  Sedg- 
wick on  Statutory  Construction,  354.  Thus  in  Durousseau 
V.  The  United  Stales^  6  Cranch.  307,  a  statute  of  the 
United  States  had  conferred  appellate  jurisdiction  on  the 
Supreme  Court  in  certain  enumerated  cases,  and  it  was 
held  that  that  statute  implied  a  negative  on  the  exercise  of 
appellate  powers  by  the  Supreme  Court  in  all  cases  not 
comprehended  within  the  enumeration.  The  national 
banking  act  empowers  a  national  bank  "to  carry  on  the 
business  of  banking,  by  loaning  money  on  personal 
security."  It  was  held  in  Fowler  v.  Scully^  72  Penn.  St. 
456,  that  this  act  prohibited  the  loaning  of  money  on  the 
security  of  real  estate,  and  that  a  mortgage  given  to  a 
national  bank  as  security  for  money  so  loaned  was  void. 
To  the  same  eflfect  are  Page  v.  Allen,  58  Penn.  St.  338 ; 
Fridley  v.  Bowen,  8  111.  151 ;  Ex  parte  McCardle^  7  WalL 
506.  "In  so  far  as  the  rights  granted  to  corporations  are 
destructive  of  or  encroach  upon  public  or  common  rights, 
they  are  undoubtedly  to  be  construed  most  strongly  against 
those  setting  them  up  and  in  favor  of  the  State  or  the 
public ;  they  are  not  to  be  extended  beyond  the  express 
words  in  which  they  are  given  or  their  clear  import ;  and 
what  is  not  given  in  unequivocal  terms  is  to  be  deemed 
as  expressly  withheld."  Endlich  on  Interpretation  of 
Statutes,  section  354.  See  also  Sprague  v.  BirdsaZl,  2 
Cowen,  420 ;  Coolidge  v.  Williams^  4  Mass.  146 ;  The 
People  V.  Broadway  li.  R.  Co.,  126  N.  Y.  29  ;  City  of 
New  Haven  v.  WJiitney,  36  Conn.  373 ;  City  of  Bridgeport 
V.  Housatonic  H.  R.  Co,,  15  Conn.  601.  Construing  the 
charter  of  the  Winchester  Avenue  Railroad  Company  by 
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these  rules,  it  is  apparant  that  it  has  no  capacity  to  rake 
the  right  to  use  electricity  in  any  way  that  involves  the 
use  of  overhead  wires  for  the  mayor  and  common  council 
of  the  city  of  New  Haven  ;  and  that  the  injunction  should 
be  granted. 
In  this  opinion  the  other  judges  concurred. 


Note. —  See  note  to  next  case. 


Electric  Imp.  Co.  v.  Citt  and  Countt  of  San 

Fbancisco, 

Circuit  Courtt  N.  D.  California,  March  30, 1891. 

(45  Fed.  R.  593.) 

MCKICIPAI«   OONTBOL  OP  WUtES  IN  STREETS.— INJUNCTION. 

It  is  within  the  police  power  of  a  municipal  corporation  to  prohibit  by  ordi* 
nanoe  the  suspension  of  electric  wires  over  or  upon  the  roofs  of  build* 
ings,  on  pain  of  fine  and  imprisonment ;  and  the  municipal  authorities 
wiU  not  be  restrained  by  injunction  from  removing  wires  erected  or 
maintained  contrary  to  such  ordinance. 

On  motion  for  injunction. 

An  ordinance  of  the  board  of  supervisors  of  San  Fran* 
Cisco,  January  26,  1890,  was  as  follows : 

Order  No.  2163.  Prohibiting  the  suspension  of  electric  wires  over  or  upon 
the  roofs  of  buildings,  etc.  The  people  of  the  city  and  county  of  San  Fran- 
cisco do  ordain  as  follows : 

Section  1.  It  shaU  be  unlawful  for  any  person,  company  or  corporation 
to  run  or  suspend  or  stretch  over  or  across  or  uxx)n  the  top  or  roof,  or  any 
portion  of  the  top  or  roof,  of  any  building  in  the  city  and  county  of  San 
Francifloo,  any  wire  used  for  the  purpose  of  conducting  electricity,  or  an 
electric  current,  or  for  any  purpose  whatsoever. 

Sec  2.  It  shaU  be  unlawful  for  any  person,  company  or  corporation  to 
keep  or  maintain  over  or  across  or  upon  the  top  or  roof,  or  any  portion  of 
the  top  or  loof ,  of  any  building  in  the  city  and  county  of  San  Francisco, 
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any  wire  used  for  the  purpose  of  conducting  electricity  or  an  electric  cup> 
rent,  or  for  any  purpose  whatsoever,  for  more  than  ten  days  after  such 
person,  company  or  corporation  shall  have  received  notice  in  writing, 
signed  by  the  chief  engineer  of  the  fire  department  of  said  city  and  county, 
to  remove  the  same ;  and  each  and  every  day  subsequent  to  the  ten  days 
after  such  prescribed  notice  shall  have  been  given,  and  maintenance  or 
keeping  of  any  wires  hereinabove  prohibited  shall  constitute  a  new  and 
separate  violation  of  this  ordinance. 

Sec.  8.  It  shall  be  unlawful  for  any  person,  company  or  corporation  to 
attach  to  or  suspend  from  or  support  upon  any  building  in  the  city  and 
county  of  San  Francisco  any  wire  used  for  the  purpose  of  conducting  elec* 
tricity,  unless  the  same  be  attached,  suspended  or  supported  for  the  pur- 
pose  of  supplying  to  the  owner  or  the  occupant  of  such  building,  or  to  the 
owner  or  occupant  of  some  part  thereof,  electric  light  or  electric  power,  or 
telephone  or  telegraph  service. 

Sec.  4.  It  shall  be  unlawful  for  any  person,  company  or  corporation  to 
run  or  suspend  or  stretch,  or  keep  or  maintain,  upon  any  pole  or  other  sup* 
port  erected  in  or  upon  the  streets,  or  in  or  upon  any  street,  in  the  city  and 
county  of  San  Francisco,  any  electric  light  wire,  or  any  wire  used  to  con- 
duct electricity,  or  an  electric  current,  for  the  pur})ose  of  producing  elec- 
tric light  or  motive  power,  unless  such  person,  company  or  corporation 
shall  have  heretofore  obtained,  or  shall  hereafter  obtain,  permission  of  the 
board  of  supervisors  of  said  city  and  coimty  so  to  do. 

Sec.  6,  The  provisions  of  this  ordinance  shall  not  apply  to  any  building 
occupied  in  his  or  its  business,  by  any  person,  company  or  corporation 
engaged  in  selling  or  furnishing  or  supplying  electric  lights  or  electric 
power,  or  engaged  in  conducting  or  carrying  on  a  telephone  or  telegraph 
business ;  nor  shall  they  apply  to  any  wire  erected  and  used  exclusively 
for  fire  alarm  and  city  and  county  purposes. 

Sec.  6.  Any  person  violating  any  provision  of  this  ordinance  shall  be 
guilty  of  a  misdemeanor,  and  shall  be  punished  by  a  fine  not  e"ceeding 
five  hundred  dollars,  or  by  imprisonment  in  the  county  jail  not  more  than 
six  months,  or  by  both  fine  and  imprisonment. 

Seo.  7.  If  any  person,  who  has  heretofore  run  or  suspended  or  stretched, 
or  wlio  shall  hereafter  run  or  suspend  or  stretch,  over  or  across  or  upon  the 
top  or  roof,  or  any  portion  of  the  top  or  roof,  of  any  building  in  the  city 
and  county  of  San  Francisco,  or  shall  hereafter  keep  or  maintain  any  such 
wire  over  or  across  or  upon  the  top  or  roof,  or  any  portion  of  the  top  or 
roof,  of  any  building  in  said  city  and  county,  shall  fail  to  remove  the  same 
within  ten  days  after  the  receipt  of  written  notice  to  do  so,  signed  by  the 
chief  engineer  of  the  fire  department  of  said  city  and  county,  then  it  shall 
be  lawful  for  said  chief  engineer  of  the  fire  department,  and  he  is  hereby 
autiiorized  and  directed  to  cause  such  wire  to  be  removed. 


In  attempted  enforcement  of  such  ordinance,  the  city  and 
county  of  San  Francisco,  through  David  Scannell,   chief 
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engineer  of  its  fire  department,  notified  the  complainant  to 
remove  its  wires  suspended  on  numerous  buildings  in  viola- 
tion of  the  ordinance,  under  pain  of  prosecution.  Where- 
upon complainant  immediately  sought  the  protection  of  the 
court  against  such  interference  with  its  business  by  bring- 
ing these  suits,  and  it  now  asks  for  injunctions  pending  the 
hearing  of  the  suits  which  it  has  instituted  against  said 
city  and  county,  and  against  said  David  Scannell,  the  chief 
engineer  of  the  fire  department  of  said  city  and  county,  to 
restrain  it  and  him  from  enforcing  or  proceeding  under 
sach  ordinance. 

Haggin  A   Van  Ness  and  George  C,  Qorham^  Jr.,  for 
complainant. 

Langhorne  &  Miller  and  Estee^  Wilson  &  McCutcheon^ 
or  respondent. 

Before  Sawyer,  Circuit  Judge. 

Sawyer,  J. :  Without  discussing  the  question  at  large,  I 
shall  content  myself  with  a  brief  announcement  of  my  con- 
clusions in  this  case.    After  a  careful  consideration  of  the 
questions  involved,  lam  satisfied  that "  ordinance  No.  2163. 
prohibiting,  the  ^suspension  of  electric  wires  over  or  upon 
the  roofs  of  buildings,"  etc.,  is  a  valid  ordinance,  passed 
within  the  legitimate  police  powers  of  the  city,  under  the 
authority  of  the  State.     In  Bartmeyer  v.  lowa^  18  Wall. 
138,  Mr.  Justice  Field  says  that  the  dissenting  judges  in 
the  slaughter-house  cases   *' recognized  the  power  of  the 
State  in  its  fullest  extent  (the  police  power),  observing  that 
it  embraced  all  regulations  aflfecting  the  health,  good  order, 
morals,  peace  and  safety  of  society ^  and  that  all  sorts  of 
Testrictions  and  burdens  were  imposed  under  it;  and  that 
when  these  were  not  in  conflict  with  any  constitutional  pro- 
hibition or  fundamental  principles,  they  could  not  be  suc- 
cessfully assailed  in  a  judicial  tribunal."     So,  in  Butchers' 
Uniov^  etc.  Co.  v.  Orescent  City,  etc.  Co.,  Ill  U.  S.  747  (4 
Sup.  Ct.  Rep.  652),  the  court,  quoting  from  Chancellor  Kent, 
says: 
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"Unwholesome  trades,  slaughter-houses,  operations  offen- 
sive to  the  senses,  the  deposit  of  powder^  the  application  of 
steam  power  to  propel  cars,  iJie  building  of  combustible 
materials^  and  the  burial  of  the  dead,  may  all  be  inter- 
dicted by  the  law  in  the  midst  of  dense  population,  on  the 
general  and  rational  principle  that  every  person  ought  to 
use  his  property  so  as  not  to  injure  his  neighbors  ;  and  that 
private  interests  must  be  made  subservient  to  the  general 
interests  of  the  community.'*  * 

In  Barbier  v.  Connolly,  113  U.  S.  27  (5  Sup.  Ct.  Rep. 
357,)  and  Soon  Ring  v.  Crowley,  113  U.  S.  703  (5  Sup.  Ct. 
Rep.  730),  the  court  distinctly  hold,  upon  a  much  milder 
case  of  danger  than  this,  that  the  fourteenth  amendment  in 
no  respect  interferes  with  or  limits  the  exercise  of  this 
police  power.  The  exercise  of  no  other  branch  of  this 
power  is  more  important  than  that  which  protects,  or  seeks 
to  protect,  the  public  safety  of  a  great  city  like  San 
Francisco.  That  the  stretching  of  these  wires  over  build- 
ings in  the  manner  practiced,  as  shown  by  the  evidence, 
no  one,  I  think,  can  doubt  after  reading  the  aflBdavits,  is 
extremely  dangerous,  both  as  bring  liable  to  originate  fires, 
and  as  obstructions  to  the  extinguishment  of  fires  other- 
wise originated.  Indeed,  the  danger  is  a  matter  of  common 
knowledge.  We  might  almost  as  well  require  strict  proof 
of  the  danger  of  storing  gun  powder,  or  dymanite,  in, 
under,  upon,  or  about  our  houses.  Even  if  these  wires  can 
be  so  put  up  and  insulated  as  to  be  safe,  in  the  mode  sug- 
gested by  one  of  the  complainant's  witnesses.  Prof.  Kieth, 
it  has  not  been  done.  The  professor  himself  does  not  claim 
that  they  are  now  safe.  The  danger  is  of  a  character  cog- 
nate to  that  of  gunpowder.  There  is,  doubtless,  a  difference 
in  the  degree  of  the  danger,  but  the  consequences  are  liable 
to  be  far  more  widespread  and  calamitous.  Should  a  raging 
fire  occur,  originated  by  the  electric  current,  or  otherwise, 
these  dangerous  wires  might  so  obstruct  the  efforts  of  the 
fiiemen  to  extinguish  it,  as  to  result  in  the  destruction  of 
the  entire  city.  It  is,  certainly,  competent  under  the  police 
powers     of     the     State,    to     suppress     such    dangerous 
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erections,  in  the  interest  of  the  common  safety  of 
the  community.  Who  can  say,  in  view  of  the  con- 
stant aad  perpetual  menace,  that  the  provisions  of  this 
ordinance  are  unreasonable?  Is  it  unreasonable  because 
the  remedy  against  the  great  public  and  private  nuisance 
is  prompt  and  efficient,  when  no  other  remedy  is  cer- 
tain to  be  equally  so?  We  know  not  how  soon  a 
calamity  from  this  source  may  come  upon  us.  It  may  be 
while  we  are  litigating  the  question.  If  one  should  store  a 
large  quantity  of  gunpowder  or  dynamite  among  the  build- 
ings in  the  midst  of  the  city,  would  a  like  remedy  be  deemed 
nnieasonable  or  inadmissible,  or  void,  as  not  being  due  pro- 
cess of  law  ?  The  fact  is,  the  gunpowder  has  no  right  to  be 
there.  It  is  a  standing  and  dangerous  menace  to  the  neigh- 
borhood, which  any  one  affected  by  the  nuisance  has  a 
right  to  abate.  And  when  it  is  so  extended  as  to  become 
a  public  menace  and  nuisance,  the  public  officers,  especi- 
ally, when  specifically  authorized  to  do  so,  can  lawfully 
abate  it.  And  such  a  constant  and  continuous  menace  and 
nnisance,  in  a  less  degree  perhaps,  it  is  manifest,  these 
wires  erected  as  they  appear  to  be,  are.  They  have  no  more 
right  to  be  there  than  gunpowder.  The  only  wonder  is  that 
owners  of  buildings,  in  view  of  the  recognized  danger,  will 
permit  their  use  for  such  purposes.  True,  the  supervisors 
can  not  make  an  article  dangerous,  by  simply  declaring  it 
to  be  so,  when,  in  fact,  it  is  not.  But  the  practice,  as  it 
now  prevails,  against  which  this  ordinance  is  directed,  is 
shown  to  be  dangerous,  and,  we,  ourselves,  all  know  it  to 
be  80.  There  can  be  no  successful  disputing  of  the  fact. 
The  order  is  general  and  applicable  to  all.  If  it  is  not 
enforced  as  to  all,  it  ought  to  be,  and  the  chief  of  police 
declares  his  purpose  to  enforce  it  in  all  cases  that  come  to 
his  notice.  I  see  no  good  reason  to  believe  that  it  was 
lassed  for  the  purpose  of  discrimination  in  favor  of  another 
eompany,  as  claimed,  or  that  it  is  intended  to  be  so 
enforced.  I  do  not  think  it  violates  any  provisions  of 
the  national  Constitution.  I  regret  to  be  obliged,  by  this 
decision,  to  affect,  so  seriously,  the  interests  of  the  enter- 
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prising  parties  who  are  endeavoring  to  supply  our  citizens 
with  electricity  for  the  various  purposes  to  which  it  is  now 
applied.  But  I  can  not  decline  to  administer  the  law  as  I 
find  it,  for  the  safety  and  security  of  the  lives  and  prop- 
erty of  the  citizens  of  San  Francisco.  In  accordance  with 
the  conclusions  which  I  have  reached,  an  injunction  must 
be  denied,  and  it  is  so  ordered. 


Note. —  Upon  the  power  of  municipal  corporations  to  authorize  and 
regulate  the  use  of  their  streets  for  the  purpose  of  maintaining  electrical 
appliances,  which  is  the  principal  subject  of  the  decisions  in  the  last  six 
cases  and  the  next  foUowing.  see  note  at  vol.  2,  p.  175 ;  also  Index  to  this 
volume,  title  "  Poles  and  Wires  in  Streets :  Municipal  Control,^ 

In  Jersey  City  &  Bergen  R,  R.  Co,  v.  Mayor  and  Aldermen  of  Jersey 
City,  16  N.  J.  L.  J,  109,  Nov.,  1891,  it  appeared  that  a  statute  authorized 
the  operation  of  street  railroads  by  electricity,  upon  obtaining  the  consent 
of  the  municipal  authorities  ;  that  after  obtaining  such  consent,  the  com- 
plainant erected  in  certain  streets  the  apparatus  necessary  to  operate  the 
trolley  system ;  that  afterwards,  at  the  urgent  request  of  the  board  of 
aldermen,  who  then  had  charge  of  the  streets,  the  company  commenced 
to  extend  the  electrical  system  into  other  streets ;  that  while  this  work  was 
in  progress,  and  after  the  company  had  expended  considerable  money  upon 
it,  the  management  of  the  streets  was  transferred  to  a  "  board  of  street  and 
water  commissioners,"  who  prevented  the  completion  of  the  work,  and 
passed  an  ordinance  prohibiting  such  extension  of  the  trolley  system, 
except  with  its  permission. 

The  Chancellor,  being  of  opinion  that  the  street  railway  company,  com- 
plainant, "  by  reason  of  the  ordinance  and  refolution  of  the  board  of  alder- 
men aforesaid,  and  its  action  upon  the  faith  thereof,  in  preparing  appar- 
atus and  expending  money,  secured  the  legal  right  to  introduce  said  sys- 
tem of  locomotion  in  Montgomery  street,  which  could  not  be  taken  away, 
and  was  not  taken  away  by  the  action  of  the  board  of  street  and  water  com- 
missioners, and  further,  that  the  complainant  is  entitled  to  the  assistance 
of  this  court  in  the  exercise  of  its  aforesaid  right,  provided  that  such 
exercise  may  be  had  with  due  regard  to  the  public  rights  and  conven- 
ience, and  that  this  court  should  protect  it  in  the  enjoyment  of  its  rights 
upon  its  imdertaking  to  exercise  the  same  in  manner  indicated,"  granted 
an  order  for  the  municipal  authorities  to  show  cause  why  the  company 
should  not  be  allowed  to  exercise  its  right  to  erect  and  maintain  the  trolley 
system. 
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Onited  States  Illumin^ating  Compant,  Respondent,  v. 
Hugh  J.  Grant,  as  Mayor  of  the  City  of  New  York, 
and  others,  Appellants. 

The  Brush  Electric  Illuminating  Company,  Respond- 
ent, V.  The  Same. 

Thic  Mount  Morris  Electric  Light  Company,  Respond* 

ent,  V.  The  Same. 

N.  Y,  Supreme  Court,  Oeneral  Term^  First  Department,  Dee,,  1889, 

(55  Hun,  223.) 

Da.n3ebous  electric  lioht  wires.— Nuisance.— Power  of  removal.^ 

New  York  subways  acts. 

Eren  if  the  board  of  electrical  control  of  the  city  of  New  York  had  refused 
permission  to  certain  electric  light  companies  for  whose  use  subways 
had  not  yet  been  provided  (as  specified  in  the  statute  creating  the  board), 
to  make  such  repairs  as  were  necessary  to  keep  their  plant  in  a  perfect 
and  safe  condition,  without  which  permission  said  coinpinies  were  by 
statute  prohibited  from  making  such  repairs,  such  refusal  would  not 
excuse  the  company  for  their  failure  to  make  such  repairs,  until  they 
had  exhausted  their  legal  remedy  against  the  board  to  comi)el  them  to 
give  the  requisite  permission. 

The  commissioner  of  public  works  of  said  city,  either  by  virtue  of  his  office, 
or  as  a  private  citizen,  has  a  right  summarily  to  remove  a  public  nuis- 
ance existing  in  the  street,  dangerous  to  the  lives  of  citizens,  e.  g.,  unin- 
sulated electric  light  wires,  without  first  going  to  the  creator  of  the 
nuisance  and  informing  him  of  the  discovery  of  its  existence  and  request- 
ing him  to  abate  the  same,  and  thereafter  waiting,  before  proceeding  to 
protect  the  lives  of  the  citizens,  for  some  indefinite  length  of  time, 
called  a  reasonable  time,  in  order  to  see  whether  the  creator  of  the  nuis- 
ance win  not  abate  it. 

AlthoDgh  another  department  or  agency  of  the  city  government,  e.  g*, 
the  board  of  health,  had  a  concurrent  right  and  duty  to  remove  wires 
dangerous  to  the  public  safety,  such  right  was  not  exclusive* 

Chiefly  for  the  reasons  above  given,  though  incidentally  the  statutes  known 
as  the  New  York  subways  acts  were  considered  somewhat  at  length, 
otders  continuing  temporary  injunctions  restraining  the  board  of  elec- 
trical control  and  the  conmiissioner  of  public  works  of  New  York  city 
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from  interfering  with  the  plaintiffs'  overhead  wires  during  the  pendency 
of  an  action  for  permanent  injunction,  were  reversed. 
Cases  of  this  series  cited  in  opinion  :  People  v.  SquirCf  vol.  2,  p.  176 ;  U.  S, 
Ilium.  Co.  V.  He89,  vol.  2,  p.  187  ;  W.  U.  Tel,  Co,  v.  Mayor  of  New  For/.-, 
ToL  2,  p.  195 ;  East  River  Elee,  Light  Co,  v.  Grant,  poat. 

Appeal  by  defendants,  the  mayor,  the  commissioner  of 
public  works  and  the  board  of  electrical  control  of  the  city 
of  New  York,  from  orders  granted  at  Special  Term, 
decreeing  the  continuance,  during  the  pendency  of  the 
action,  which  was  for  a  permanent  injunction,  of  an  order 
enjoining  the  defendants  from  removing  or  preventing 
repairs  to  or  the  replacing  of  plaintiffs'  i)oles  or  wires, 
except  where  suitable  subways  should  have  been  provided 
and  notice  thereof  given  as  prescribed  by  statute,  without 
first  notifying  the  plaintiffs  of  particular  defects  in  poles  or 
wires.    Pacts  stated  in  opinion. 

John  M,  Bowers  and  D  tvid  J.  Dean^  for  the  appellants. 

James  C.  Carter^  Joseph  H.  Choate  and  Charles  JE. 
Hughes^  for  the  respondents. 

Van  Brunt,  P.  J.:  The  circumstances  relating  to  the 
organization  of  the  United  States  Illuminating  Company 
and  the  Brush  Electric  Illuminating  Comi)any  are  so 
similar  that  it  is  not  necessary,  in  the  statement  of  facts, 
to  refer  distinctly  to  those  two  plaintiffs.  The  Mount 
Morris  Electric  Light  Company  stands  in  a  different  posi- 
tion in  some  respects,  which  will  be  hereafter  noticed. 
The  two  plaintiffs  first  above  mentioned  seem  to  have  beeu 
organized,  pursuant  to  the  laws  of  this  State,  for  the  pur- 
pose of  generating  and  distributing  through  New  York  city 
electric  currents  for  light  and  power.  They  were  author- 
ized to  erect  and  maintain  wires,  poles  and  other  fixtures 
incidental  to  their  business,  over  and  upon  the  streets  of 
the  city,  upon  obtaining  the  consent  of  the  municipal 
authorities.  This  consent  was  given  by  resolution  of  the 
common  council ;  and  pursuant  to  this  authority  a  lar^re 
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not  been  permitted  to  constmct  the  same  upon  plans  of 
their  own.  Under  the  authority  conferred  by  the  acta 
above  mentioned,  the  plaintiff,  the  Mount  Morris  Electric 
Light  company,  has  constructed  its  plant,  pursuant  to  the 
rales  and  regulations,  and  under  the  supervision,  of  the 
board  of  electrical  control.  Various  accidents  having 
occurred,  the  attention  of  the  board  and  the  city  authorities 
was  called  to  the  condition  of  the  electric  wires  which  were 
being  nsed  by  those  companies ;  and,  it  being  found  that 
many  of  these  wires  were  dangerous,  because  of  their  want 
of  prox)er  insulation,  the  board  of  electrical  control,  on  the 
9th  of  October,  1889,  passed  the  following  resolution : 

IU96lved,  That  notice  be  given  to  aU  companies  operating  and  furnish* 
ing  electric  lights  on  overhead  wires  in  the  city  of  New  York  to  disoon« 
tinae  the  use  of  such  overhead  wires  as  are  not  properly  insulated  unti] 
such  time  as  said  wires  shall  be  certified  by  an  ejcpert  of  this  board  to  be 
in  proper  and  safe  condition. 

The  companies  plaintiflP  were  a  day  or  two  thereafter 
notified  to  shut  off  the  electric  currents  from  their  wires, 
and  on  the  twelfth  of  October  the  mayor  issued  a  direction 
to  the  commissioner  of  public  works  in  the  following 
language: 

Sib  :  You  are  hereby  directed  to  remove  all  the  electric  light  wires  In 
the  city  of  New  York  which  are  at  this  date  improperly  insulated,  and 
which  are  now  in  position,  in  violation  of  the  rules  and  regulations  of  the 
board  of  electrical  control.  The  wires  to  be  removed  under  this  order  to 
be  designated  by  the  expert  of  the  board. 

Subsequent  to  the  receipt  of  this  order  the  commissioner 
of  public  works  proceeded  to  take  down  wires  claimed  to 
be  imperfectly  insulated,  and  therefore  dangerous  to  human 
life.  It  is  claimed  upon  the  part  of  the  plaintiffs  that  sai4 
commissioner,  in  the  carrying  out  of  this  work,  not  only 
removed  wires  where  there  was  a  break  in  the  insulation, 
but  also  a  number  of  blocks  of  wires  all  of  which  were  of 
good  quality,  proper  insulation,  and  in  perfect  condition  ; 
and  that  he  threatened  on  the  following  morning  to  take 
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down  the  remaining  connecting  wires,  although  in  a  state 
of  perfect  insulation. 

The  plaintiffs,  claiming  that  the  condition  of  their  wires 
was  due  solely  to  the  arbitrary  and  unjust  refusal  of  the 
board  of  electrical  control  to  permit  the  plaintiffs  to  repair 
the  same,  without  which  permit  such  repairs  could  not  be 
made,  and  that  their  rights  of  property  were  in  jeopardy, 
and  that  the  public  authorities  had  no  power  to  interfere 
with  the  conduct  of  their  business  in  the  manner  in  which 
It  was  proposed  to  do,  obtained  and  served  the  temporary 
injunction  granted  herein.  Upon  argument,  this  injunction 
was  made  permanent,  to  the  extent  that  the  board  of  elec- 
trical control  were  restrained  and  enjoined, 

From  removing,  or  causing  to  be  removed,  any  of  the  poles  or  over- 
head wires  or  fixtures  of  the  plaintiff  in  this  city,  except  in  the  parts  of 
Baid  city  where  suitable  underground  subways  or  conduits  for  the  suitable 
reception  of  the  overhead  wires  of  plaintiff  have  been  provided  and  made 
ready  for  the  occupancy  of  plaintiff,  and  notice  thereof  given  to  said 
plaintiff  as  required  by  the  statute  in  such  case  made  and  provided  ;  and, 
except  where  such  underground  subways  or  conduits  have  been  provided 
as  aforesaid,  from  preventing  repairs  of  any  of  the  poles  or  overhead  wires 
and  fixtures  of  the  plaintiff,  or  the  replacing  of  such  poles  or  wires  or  fix- 
tures as  may  be  defective  by  proper  poles  or  wires  or  fixtures  ;  and  from 
ordering  plaintiff  to  discontinue  the  use  of  its  overhead  wires,  or  any  of 
them,  except  wires  defectively  insulated,  and  then  only  until  such  wires 
have  been  properly  insulated,  or  replaced  by  wires  properly  insulated. 

And  the  defendant,  the  commissioner  of  public  works, 
was  enjoined  and  restrained  from  removing,  or  causing  to 
be  removed,  any  of  these  poles,  wires,  or  fixtures,  except 
where  suitable  subways  had  been  provided,  and  notice 
thereof  given,  without  first  giving  the  plaintiffs  written 
notice,  specifying  in  detail,  the  particular  wires,  or  parta  of 
wires,  defectively  insulated,  or  for  other  cause  needing 
repairs  or  replacement,  or  the  particular  poles  or  fixtures 
needing  repairs  or  replacement,  and  giving  to  plaintiffs 
reasonable  time  to  repair  and  replace  the  same  ;  and  only 
upon  the  default  of  the  plaintiffs  to  make  such  repairs  or 
replacement  after  such  reasonable  time  had  elapsed  after 
the  giving  of  such  notice. 
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Prom  such  order  this  appeal  is  taken.  It  seems  to  us 
that  but  two  questions  are  presented  by  this  appeal,  and 
they  are : 

Firsts  even  if  the  board  of  electrical  control  in  those 
cases  where  subways  have  not  been  provided,  have  refused 
permission  to  these  plaintiffs  to  make  such  repairs  as  were 
necessary  to  keep  their  plant  in  a  perfect  and  safe  condi- 
tion, will  such  refusal  excuse  the  plaintiffs  for  their  failure 
80  to  do  ?  and,  secondly^  has  the  commissioner  of  public 
works  the  i)ower  to  abate  a  public  nuisance  existing  in  the 
streets  of  the  city  of  New  York,  dangerous  to  the  lives  of 
its  citizens,  without  iirst  going  to  the  creator  of  the  nuis- 
ance and  informing  him  of  the  discovery  of  its  existence 
by  the  authorities,  and  requesting  him  to  abate  the  same, 
and  thereafter  waiting,  before  proceeding  to  protect  the 
lives  of  the  citizens,  for  some  indefinite  length  of  time, 
aiUed  a  reasonable  time,  in  order  to  see  whether  the  creator 
of  the  nuisance  will  abate  the  same  or  not  ? 

That  the  latter  is  a  proi)osition  presented  by  this  appeal 
Beems  to  have  been  conceded  by  the  learned  counsel  for  the 
plaintiffs  upon  the  argument,  and  also  by  the  learned 
Judge  in  the  court  below.  It  was  admitted  ujMjn  the  argu- 
ment that  in  the  conduct  of  the  business  in  which  these 
plaintiffs  are  engaged  the  wires  employed  for  the  con- 
dncting  of  the  currents  used  by  them  for  the  purpose  of 
lighting  and  the  furnishing  of  power,  unless  perfectly 
insulated,  are  dangerous  to  human  life  ;  and,  without  this 
admission,  occurrences  have  taken  place  which  demonstrate 
the  prox)osition.  The  plaintiffs,  therefore,  are  conducting 
a  business  by  means  of  an  apparatus  and  a  force  which, 
unless  properly  controlled,  subjects  every  pa«ser-by  in  the 
streets  of  New  York  to  the  danger  of  death.  They  are, 
therefore,  bound,  in  the  prosecution  of  that  business,  to 
nse  the  highest  degree  of  diligence  ;  and,  if  it  is  impossible 
for  them  to  conduct  their  business  without  subjecting  the 
passers-by  upon  the  streets  of  the  city  to  danger,  although 
without  negligence  on  their  part,  then  it  is  doubtful 
whether  the  Legislature  even  could,  without  closing  the 
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street  as  a  public  highway,  and  making  provision  for  com- 
pensation to  all  parties  damaged  thereby,  confer  authority 
for  the  conduct  of  such  a  business  upon  the  public  streets 
of  this  city,  because  it  would  be  giving  up  the  streets  to  a 
purpose  for  which  they  had  never  been  dedicated. 

The  proposition,  then,  which  is  presented,  is  (in  view  of 
the  rule  of  law  requiring  the  plaintiffs,  because  of  the  dan- 
gerous character  of  the  business  which  they  are  conducting, 
to  use  the  highest  degree  of  diligence),  when  the  plaintiffs 
have  failed  to  comply  with  this  obligation,  and  when 
human  life  is  threatened  because  of  this  failure,  have  not 
the  public  authorities  —  or,  for  that  matter,  any  citizen  — 
the  right  to  at  once  remove  such  danger,  as  a  common 
nuisance?  We  think  there  can  be  but  one  answer  to 
this  proposition ;  and  that  under  such  circumstances  the 
law  allows  this  summary  method  of  doing  justice,  because 
injuries  of  this  kind  require  an  immediate  remedy,  and  can 
not  wait  for  the  slow  progress  of  the  ordinary  forms  of 
judicial  procedure.  In  other  words,  human  life  is  more 
sacred  than  the  forms  of  legal  procedure. 

When  it  is  apparent,  as  in  the  case  at  bar,  that  the  con- 
dition of  the  wires  of  the  plaintiff  is  such  that  they  are 
dangerous  to  human  life,  and  that  any  passer-by,  without 
negligence  on  his  part,  is  liable  to  be  struck  dead  in  the 
street,  can  it  be  said  for  a  moment  that  the  public  authori- 
ties  have  no  power  to  abate  this  nuisance,  and  protect  the 
lives  of  its  citizens?  Indeed,  it  is  one  of  their  highest 
duties  ;  and,  if  they  allowed  such  a  condition  of  affairs  to 
continue,  they  might  make  the  city  itself  liable  for  the 
damages  sustained  by  reason  of  their  negligence  in  not 
removing  the  common  nuisance. 

But  it  is  said  on  the  part  of  the  plaintiffs  that  their  larsre 
investment  of  capital  is  thus  left  to  the  mercy  of  the 
public  authorities,  and  that  they  are  at  least  entitled  to 
some  notice  of  the  defects  complained  of  in  order  that  they 
may  remove  the  same.  This  proposition  involves  a  claim 
upon  the  part  of  these  corporations  that  the  public 
authorities  shall  perform  a  duty  which  the  law  devolves 


NEW  YORK,  1889.  lOfl 

Illuminating  Companies  v.  Grant. 

upon  themselves,  namely,  the  proper  inspection  of  their 
own  apparatus,  which  is  liable  to  become  dangerous  at 
any  time,  and  the  immediate  remedying  of  the  difficulty. 
It  is  not  a  part  of  the  duty  of  the  public  authorities  to 
inspect  the  apparatus  of  private  corporations,  and  warn 
tiiem  when  such  apparatus  becomes  dangerous  to  human 
life. 

There  is  one  fact  which  seems  to  be  established  beyond 
question  upon  the  papers  before  this  court,  and  that  is  that 
at  the  time  of  the  commencement  of  these  actions  the  wires 
of  these  plaintiffs  had  become  excessively  dangerous  by 
reason  of  defective  insulation.  Attention  was  called  to 
this  condition  of  affairs  by  the  happening  of  accidents  by 
which  human  life  was  sacrificed,  and  the  great  strife  seems 
to  have  been,  between  the  electrical  companies  and  the 
board  of  electrical  control,  as  to  upon  whom  the  blame  for 
this  shameful  condition  of  affairs  was  to  be  imposed.  The 
companies  claim  that  the  board  refused  arbitrarily  to  allow 
repairs  to  be  made,  which  were  requested  by  them,  and 
that  the  rules  and  regulations  of  the  board  regulating  these 
repairs  were  unreasonable,  and  that  they  were  in  conse- 
quence unable  to  keep  their  wires  in  that  condition  which 
their  plain  duty  required  should  be  done.  But,  even  if 
this  state  of  affairs  existed,  it  was  no  excuse  to  the  plaint* 
iffs.  They  had  ample  remedies  at  their  hand  for  the  pur- 
pose of  compelling  the  board  of  electrical  control  to  give 
them  permits  for  the  making  of  repairs,  if  such  permits 
were  unjustly  refused.  The  courts  were  open  to  them  ;  and 
it  is  a  familiar  principle  that  where  a  peiinit  upon  the  part 
of  any  of  the  city's  officers  is  improperly  refused,  a  mau' 
diimus  may  issue  to  compel  the  performance  of  that  public 
duty.  But  these  plaintiffs,  when  their  wires  got  into  such 
a  condition,  concededly,  as  made  them  public  nuisances, 
endangering  human  life,  made  not  the  slightest  effort  to 
compel  the  board  of  electrical  control,  if  they  unjustly 
refused,  to  grant  them  permits  to  repair  ;  and  it  is  a  very 
Bignificant  circumstance,  when  we  take  into  consideration 
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street  as  a  public  highway,  and  making  provision  for  com* 
pensation  to  all  parties  damaged  thereby,  confer  authority 
for  the  conduct  of  such  a  business  upon  the  public  streets 
of  this  city,  because  it  would  be  giving  up  the  streets  to  a 
purpose  for  which  they  had  never  been  dedicated. 

The  proposition,  then,  which  is  presented,  is  (in  view  of 
the  rule  of  law  requiring  the  plaintiffs,  because  of  the  dan- 
gerous character  of  the  business  which  they  are  conducting, 
to  use  the  highest  degree  of  diligence),  when  the  plaintiffs 
have  failed  to  comply  with  this  obligation,  and  when 
human  life  is  threatened  because  of  this  failure,  have  not 
the  public  authorities  —  or,  for  that  matter,  any  citizen  — 
the  right  to  at  once  remove  such  danger,  as  a  common 
nuisance?  We  think  there  can  be  but  one  answer  to 
this  proposition ;  and  that  under  such  circumstances  the 
law  allows  this  summary  method  of  doing  justice,  because 
injuries  of  this  kind  require  an  immediate  remedy,  and  can 
not  wait  for  the  slow  progress  of  the  ordinary  forms  of 
judicial  procedure.  In  other  words,  human  life  is  more 
sacred  than  the  forms  of  legal  procedure. 

When  it  is  apparent,  as  in  the  case  at  bar,  that  the  con- 
dition of  the  wires  of  the  plaintiff  is  such  that  they  are 
dangerous  to  human  life,  and  that  any  passer-by,  without 
negligence  on  his  part,  is  liable  to  be  struck  dead  in  the 
street,  can  it  be  said  for  a  moment  that  the  public  authori- 
ties have  no  power  to  abate  this  nuisance,  and  protect  the 
lives  of  its  citizens?  Indeed,  it  is  one  of  their  highest 
duties  ;  and,  if  they  allowed  such  a  condition  of  affairs  to 
continue,  they  might  make  the  city  itself  liable  for  the 
damages  sustained  by  reason  of  their  negligence  in  not 
removing  the  common  nuisance. 

But  it  is  said  on  the  part  of  the  plaintiffs  that  their  larsre 
investment  of  capital  is  thus  left  to  the  mercy  of  the 
public  authorities,  and  that  they  are  at  least  entitled  to 
some  notice  of  the  defects  complained  of  in  order  that  they 
may  remove  the  same.  This  proposition  involves  a  claim 
upon  the  part  of  these  corporations  that  the  public 
authorities  shall  perform  a  duty  which  the  law  devolves 
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upon  themselves,  namely,  the  proper  inspection  of  their 
own  apparatus,  which  is  liable  to  become  dangerous  at 
any  time,  and  the  immediate  remedying  of  the  difficulty. 
It  is  not  a  part  of  the  duty  of  the  public  authorities  to 
inspect  the  apparatus  of  private  corporations,  and  warn 
them  when  such  apparatus  becomes  dangerous  to  human 
life. 

There  is  one  fact  which  seems  to  be  established  beyond 
question  upon  the  papers  before  this  court,  and  that  is  that 
at  the  time  of  the  commencement  of  these  actions  the  wires 
of  these  plaintiffs  had  become  excessively  dangerous  by 
reason  of  defective  insulation.      Attention  was  called  to 
this  condition  of  affairs  by  the  happening  of  accidents  by 
which  human  life  was  sacrificed,  and  the  great  strife  seems 
to  have  been,  between  the  electrical  companies  and  the 
board  of  electrical  control,  as  to  upon  whom  the  blame  for 
this  shameful  condition  of  affairs  was  to  be  imposed.    The 
companies  claim  that  the  board  refused  arbitrarily  to  allow 
repairs  to  be  made,  which  were  requested  by  them,  and 
that  the  rules  and  regulations  of  the  board  regulating  these 
repairs  were  unreasonable,  and  that  they  were  in  conse- 
quence unable  to  keep  their  wires  in  that  condition  which 
their  plain  duty  required  should  be  done.    But,  even  if 
this  state  of  affairs  existed,  it  was  no  excuse  to  the  plaint- 
iffs.   They  had  ample  remedies  at  their  hand  for  the  pur- 
pose of  compelling  the  board  of  electrical  control  to  give 
them  x>ermits  for  the  making  of  repairs,  if  such  permits 
were  unjustly  refused.  The  courts  were  open  to  them  ;  and 
it  is  a  &miliar  principle  that  where  a  permit  upon  the  part 
of  any  of  the  city's  officers  is  improperly  refused,  a  man- 
damns  may  issue  to  compel  the  performance  of  that  public 
duty.    But  these  plaintiffs,  when  their  wires  got  into  such 
a  condition,  concededly,  as  made  them  public  nuisances, 
endangering  human  life,  made  not  the  slightest  effort  to 
compel  the  board  of  electrical  control,  if  they  unjustly 
xefosed,  to  grant  them  permits  to  repair  ;  and  it  is  a  very 
ngnificant  circumstance,  when  we  take  into  consideration 
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the  dispute  that  arose  between  the  board  of  electrical  con- 
trol and  the  plaintiffs. 

If  these  electrical  companies  had  been  actuated  by  the 
slightest  desire  to  put  their  apparatus  in  a  condition  such 
as  would  not  endanger  human  life,  they  could  easily  have 
found  a  way  to  remove  the  obstruction  which  they  claim 
was  placed  in  their  path  by  the  board  of  electrical  control. 
It  would  seem  that  they  were  only  too  willing  to  attempt 
to  shelter  themselves  behind  the  assumed  unreasonableness 
of  some  of  the  regulations  of  the  board,  and  to  allow  their 
apparatus  to  get  into  such  a  condition  that  it  was  danger- 
ous to  human  life,  and  become  a  public  nuisance. 

In  the  determination  of  the  question  as  to  whether  the 
commissioner  of  public  works  should  have  been  enjoined  in 
the  removal  of  those  wires  which  were  not  properly  insii- 
lated,  it  is  not  necessary  for  us  to  consider  or  discuss  this 
dispute.  The  mere  fact  that  the  board  of  electrical  control 
refused  permits  to  which  the  plaintiffs  were  entitled,  forms 
no  excuse  for  their  allowing  these  wires  to  get  in  this  con- 
dition, and  remain  so  for  the  periods  of  time  established  by 
the  papers  before  us. 

There  is  no  question  but  that  if  the  operation  of  their 
system  had  depended  upon  the  procuring  of  these  permits 
to  which  they  were  entitled,  the  plaintiffs  would  have  found 
ready  means  to  call  the  board  of  electrical  control  to  reason. 
But,  by  sheltering  themselves  under  this,  as  they  now 
claim,  unauthorized  action  of  the  board,  they  undoubtedly 
thought  themselves  excused  from  the  expenditures  of 
money  necessary  to  render  their  apparatus  safe  for  opera- 
tion. As  has  alreadv  been  said,  this  formed  no  excuse  for 
a  longer  time  than  would  have  been  necessary  to  make  an 
application  to  the  courts  to  enforce  their  rights  against  the 
board  of  electrical  control. 

It  should  be  observed  that  the  complaint  alleges  that 
whatever  disputes  had  arisen  between  the  board  of  elec- 
trical control  and  the  companies  in  respect  to  the  making 
of  repairs  had  been  settled  prior  to  the  commencement  of 
this  action,  and  that  the  board  had  construed  its  rules  so  as 
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to  allow  the  plaintiffs  to  take  down  old  wires  where  this 
was  deemed  necessary,  and  replace  them  by  new  wires, 
protected  by  new  insulation ;  and  it  further  appears  by  the 
other  papers  that  this  occurred  in  August,  1889.  The  com- 
plaint further  alleges  that  it  was  still  uncertain  whether 
said  board  would  allow  the  new  wires  which  are  erected  in 
place  of  the  old  ones  taken  down  to  be  of  larger  size  and 
greater  conductivity  than  the  wires  which  they  replace. 
This,  being  new  construction,  was  clearly  a  matter  within 
the  discretion  of  the  board  ;  and  hence  every  question  as 
to  permits  simply  to  repair  had  been  resolved  long  before 
the  commencement  of  this  action.  It  further  appears  from 
the  papers  in  this  case  that  at  the  time  of  the  commence- 
ment of  these  suits  the  wires  of  these  companies  were  in 
a  terrible  condition,  in  respect  to  imperfect  insulation, 
and  that  they  were  a  menace  upon  all  sides  to  the  safety 
of  the  passer-by  upon  the  public  streets. 

The  commissioner  of  public  works,  under  these  circum- 
stances, in  view  of  his  duty  to  remove  obstructions  from 
the  streets,  whether  dangerous  to  the  citizens  or  otherwise, 
had  the  duty  devolved  upon  him  to  abate  the  nuisance  at 
the  earliest  possible  moment.  It  is  true  that  in  taking  such 
action  he  undoubtedly  did  so. at  his  peril ;  and,  in  an  action 
brought  against  him  for  the  violation  of  the  property  rights 
of  any  one  of  these  companies,  he  would  be  bound  to  show 
such  a  condition  of  affairs  as  rendered  the  existence  of  the 
wires  so  removed  a  public  nuisance.  It  is  claimed  upon 
the  part  of  the  plaintiffs  that  the  commissioner  of  public 
works  asserted  the  right  to  remove  a  whole  line  of  wire 
because  of  a  single  defect.  This,  however,  does  not  seem 
to  be  clearly  established.  He  undoubtedly  had  no  right  to 
remove  more  than  was  necessary  to  abate  the  nuisance. 
Bat  this  right  existed  in  the  commissioner  of  public  works, 
in  common  with  any  other  citizen  who  desired  to  use  the 
streets  of  the  city. 

It  is  undoubtedly  true  that  no  power  other  than  that 
connected  with  his  office  was  conferred  upon  the  commis- 
Bioner  by  the  resolution  of  the  board  of  electrical  control,  or 
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the  direction  upon  the  part  of  the  mayor.  The  contingency 
had  not  arisen  which  authorized  the  board  of  electrical 
control,  as  a  body,  to  put  the  commissioner  of  public  works 
in  motion,  nor  was  the  mayor  authorized  to  confer  any 
authority  upon  the  commissioner  in  respect  to  this  matter 
which  he  did  not  enjoy  by  virtue  of  his  office.  Therefore, 
in  the  consideration  of  this  question  it  has  not  been  deemed 
necessary  to  discuss  the  action  of  the  board  of  electrical 
control  or  of  the  mayor.  It  has  also  been  assumed  that 
these  plaintiffs  have  a  right  to  continue  and  maintain  over- 
head wires  until  the  subways  should  be  ready,  provided  such 
wires  are  maintJiined  in  such  a  manner  as  not  to  be 
dangerous  to  human  life ;  and  that  they  have  a  right,  when 
such  wires  become  out  of  repair,  to  repair  the  same, 
subject  to  the  reasonable  regulations  of  the  board  of  electri- 
cal control ;  and  that  it  is  the  duty  of  said  board,  if 
necessary,  to  give  the  plaintiff  jDermission  to  do  so. 

The  learned  judge  in  the  court  below  seems  to  have  con- 
ceded these  propositions,  and  said :  ' '  The  plaintiff  owes  a 
duty  to  the  public  to  keep  its  wires  safe  ;  and,  if  the  board 
would  not  take  the  necessary  action  to  enable  it  to  remove 
dangerous  wires  and  put  up  safe  ones,  it  should  have 
applied  to  the  courts  for  relief.  Under  these  circumstances, 
I  think  it  was  not  only  a  proper  and  necessary  regulation 
for  the  board  to  require  the  plaintiff  to  discontinue  the  use 
of  such  overhead  wires  as  were  not  properly  insulated,  but 
that  it  was  the  plain  duty  of  the  board  to  make  such  regu- 
lation. Whoever  may  be  responsible  for  the  failure  to 
supply  subways,  and  whether  the  plaintiff  is  wholly  or  only 
partially  responsible  for  the  fact  that  its  unsafe  wires  were 
not  repaired,  when  it  became  api)arent  that  human  life  was 
endangered  by  reason  of  the  imperfect  insulation  of  some 
of  its  wires,  it  was  the  right  and  duty  of  the  board  to  direct 
the  immediate  discontinuance  of  the  use  of  such  wires.  Nor 
do  I  think  it  was  necessary  to  the  validity  of  such  action 
that  the  plaintiff  should  have  had  notice,  and  an  opportun- 
ity to  be  heard  and  to  remedy  the  defects,  before  the  reso 
lution  was  adoi)ted.    A  wire  carrying  a  heavy  current  of 
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electricity,  and  not  properly  insulated,  is  dangerous  to  life, 
and  is  a  public  nuisance ;  and  I  think  the  board  had  the 
right  to  direct  the  immediate  discontinuance  of  such  wires, 
without  notice  to  the  plaintiff.  I  am  inclined  to  think, 
however,  that  the  resolution  which  was  adopted  went  too 
far,  in  providing  that  such  discontinuance  should  continue 
until  the  exi)ert  of  the  board  should  certify  that  such  wires 
were  in  a  proper  and  safe  condition.  The  plaintiff  has  no 
control  over  such  exi)ert ;  and  it  is  possible  that,  for  reasons 
satisfactory  to  himself,  he  might  never  give  such  a  certifi- 
cate, even  if  the  wires  were  made  perfectly  safe.'* 

It  would  thus  appear  that  his  judgment  was  founded 
upon  the  assumption  that  the  commissioner  of  public  works 
derived  his  authority  to  act  from  the  board  of  electrical  con- 
trol and  the  mayor;  and  that  the  action  of  the  commis- 
sioner should  not  be  controlled  by  the  opinion  of  the  expert 
of  the  board  of  electrical  control ;  and  that  the  board  had 
no  power  to  compel  the  discontinuance  of  the  wires  until 
the  expert  should  certify  that  such  wires  were  in  a  safe  and 
proper  condition  ;  and  that  the  decision  of  the  expert  as  to 
the  want  of  safety  of  the  wires  would  not  necessarily  justify 
the  action  of  the  commissioner. 

In  these  latter  propositions,  we  think  the  learned  judge 
was  clearly  right.  But  the  commissioner  of  public  works 
had  a  right  to  act,  both  as  a  private  citizen  and  by  virtue 
of  his  ofiice,  and  to  remove  these  obstructions,  which  had 
become  dangerous,  without  notice  to  the  plaintiffs ;  and 
therefore  the  injunction  which  was  granted  was  entirely  too 
broad,  in  restraining  all  action  upon  the  part  of  the  com- 
missioner of  public  works  until  the  companies  should  have 
an  opportunity  to  remedy  the  defects  pointed  out  by  him. 
Considerable  has  been  said  upon  the  argument,  and  is  also 
contained  in  the  brief  of  the  counsel  of  one  of  the  parties 
plaintiff,  that  the  power  to  remove  nuisances  which  had 
become  dangerous  to  life  is  vested  in  another  department  of 
the  city  government. 

It  may  be  true  that  the  board  of  health,  under  the  pecu- 
liar phraseology  of  the  act  conferring  powers  upon  them, 
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would  have  a  right  to  remove  these  wires,  because  danger- 
ous to  human  life.  But  their  power  was  not  exclusive. 
The  department  of  public  works  had  a  right  also,  and  it 
was  its  duty,  to  keep  the  streets  of  the  city  of  New  York  in 
a  passable  condition,  and  to  remove  all  obstructions  which 
interfered  with  their  use,  and  therefore  had  ample  authority 
to  abate  this  nuisance.  If  this  was  not  so,  will  a  court  of 
equity  intervene,  by  injunction,  to  restrain  the  abatement 
of  a  nuisance  by  the  public  authorities  simply  because  the 
proper  department  is  not  acting  ?  We  think  not.  The 
nuisance  existing,  the  court  will  not  limit  its  abatement  to 
any  particular  officer  of  the  municipality,  unless  the  exclu- 
sive power  is  plainly  conferred  upon  one  department.  Even 
then,  the  right  of  an  officer  of  the  municipality  to  act  as  a 
private  citizen,  in  a  perfectly  clear  case,  would  not  be 
affected. 

The  counsel  for  the  respondents,  while  apparently  con- 
ceeding  the  right  of  the  commissioner  of  public  works  to 
remove  an  imperfectly  insulated  wire,  urges  that  the  right 
of  removal  must  in  the  first  place  depend  upon  a  determi- 
nation by  the  commissioner  of  the  condition  of  the  fixture, 
and  this  he  has  no  right  arbitrarily  to  determine  without 
notice,  and  without  affording  the  plaintiffs  an  opportunity 
to  be  heard  ;  and,  if  the  pole  or  wire  is  defective  or  unsafe, 
it  should  not  be  removed,  or  the  nuisance  abated,  without 
granting  to  the  plaintiff  an  opportunity  to  remedy  the 
alleged  defect.  That  the  commissioner  should  not  act 
arbitrarily,  and  without  a  determination  as  to  the  condition 
and  existence  of  the  nuisance,  is  undoubtedly  connect ;  but 
where  a  party  erects  and  maintains  knowingly  a  public 
nuisance  in  the  streets  of  New  York  necessarily  dangerous 
to  human  life,  we  know  of  no  rule  of  law  which  requires 
the  public  authorities,  or  the  public,  to  abandon  the  streets 
until  the  party  maintaining  the  nuisance  shall  have  an 
opportunity  to  be  heard  as  to  its  existence,  and,  after  such 
hearing,  an  opportunity  to  remove  the  same. 

In  this  proposition  the  learned  counsel  seems  to  us  to 
overlook  the  important  fact  thai  it  is  because  of  the  gross 
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negligence  of  the  plaintiflf  that  these  wires  were  allowed  to 
become  a  public  nuisance,  as  they  are  conceded  to  have 
been  at  the  time  of  the  commencement  of  this  action. 

The  plaintiffs  have  been  guilty  of  a  wilful  violation  of  a 
manifest  duty  in  allowing  these  wires  to  become  dangerous. 
They  are  without  excuse ;  and  when  they  claim  that  the 
destruction  of  these  instruments  of  death,  maintained  by 
them  in  violation  of  every  duty  and  obligation  which  they 
owe  to  the  public,  is  an  invasion  of  their  rights  of  property, 
such  claim  seems  to  proceed  upon  the  assumption  that 
nothing  has  a  right  to  exist  except  themselves.  It  is  idle 
to  say  that  a  party  knowingly  maintaining  a  nuisance 
which  may  at  any  time  deal  death  to  innocent  passers-by 
can  for  an  instant  be  entitled  to  the  protection  of  the  law 
in  its  maintenance.  If  these  plaintiffs  had  been  without 
faiiilt,  a  different  question  might  have  been  presented.  But 
it  is  evident  that  they  were  guilty  of  the  highest  degree  of 
negligence.  The  commissioner  had  authority,  both  as  a 
private  citizen  and  as  a  public  official  charged  by  the  duties 
of  his  ofKce  with  the  removal  of  obstructions  from  the 
streets  of  the  city,  to  abate  the  nuisance  complained  of. 

Some  of  the  affidavits  contained  in  the  record  appear  to 
claim  that  the  commissioner  of  public  works,  although  not 
acting  wantonly  in  his  attempts  to  abate  the  existing  nuis- 
ance,  yet  either  had  removed  or  threatened  to  remove, 
before  the  hearing  of  the  motion  in  the  court  below,  certain 
wires  which  were  not  in  a  defective  condition.  We  have 
not  deemed  it  necessary  to  advert  to  those  claims,  because 
the  complaint,  as  filed,  contains  no  averments  under 
which  proof  of  such  facts  would  be  admissible  ;  and,  as  the 
jielief  granted  must  depend  upon  the  allegations  of  the  com- 
plaint, no  such  question  is  presented  for  consideration. 

It  follows,  therefore,  that  the  order  appealed  from  should 
be  reversed,  with  ten  dollars  costs  and  disbursements. 

Barrett,  J. :  While  concurring  in  the  conclusion  arrived 
at  by  the  presiding  justice,  and  also  in  what  he  has  so 
forcibly  said,  there  are  one  or  two  additional  considera- 
tions which  it  may,  perhaps,  not  be  unprofitable  to  place 
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upon  record.  We  start  with  the  constitutionality  of  the 
act  of  1885,  deliberately  settled  by  the  Court  of  Appeals. 
Sqiiire^s  case,  107  N.  Y.  593.  A  careful  comparison  of  that 
act  with  the  act  of  1887  shows  no  such  divergence  in  the 
latter  enactment  as  to  render  its  constitutionality  doubtful. 
This  has  been  affirmed  in  several  cases  ( 17.  8.  Illuminate 
ing  Co.  T.  Hess,  19  N.  Y.  State  Rep.  883 ;  and  see  W.  IT. 
T.  Co.  T.  Mayor,  38  Fed.  Rep.  552  ;  and  East  Blver  Elec- 
tric Light  Co.  \.  Grant,  MSS.  opinion,  Ingraham,  J.); 
and  it  cannot  be  doubted  that  if  the  act  of  1887  had  been 
before  the  Court  of  Appeals  it  would  have  received  the 
same  treatment  as  the  act  of  1885  ;  for  the  principles  enun- 
ciated by  RuGER,  Ch.  J.,  in  the  Squire  case  {supra\  are 
directly  applicable  to  the  provisions  of  the  later  enactment. 
It  is  true  that  a  literal  and  strained  construction  of  section 
4  of  the  act  of  1887  might  subject  some  of  its  provisions  to 
constitutional  objection.  The  plaintiffs  have  undoubtedly 
acquired  property  rights  and  franchises  of  which  they 
cannot  be  deprived  without  just  compensation.  They 
are  duly  incorporated,  under  legislative  sanction.  Tliey 
have  obtained  the  consent  of  the  local  authorities  to  their 
corporate  use  of  the  streets,  and  they  have  obtained  this 
pursuant  to  legislative  direction.  Upon  the  faith  of  this 
authorization  from  the  law-making  power,  they  have 
expended  large  sums  of  money,  and  otherwise  acted  upon 
the  legislative  license.  From  this  condition  of  things,  two 
propositions  flow:  Firsts  the  license  having  been  acted 
upon,  and  something  done  by  the  licensee  in  consideration 
thereof,  it  has  become  invested  with  the  qualities  of  a 
contract :  second,  such  of  the  companies'  operations  as  may 
reasonably  be  said  to  have  been  contemplated  by  the 
I/egislature  cannot  be  deemed  a  nuisance.  So  far  as  the 
public  is  concerned,  the  legislative  power  within  its  consti- 
tutional limits,  is  substantially  omnipotent.  A  proper 
construction  of  this  fourth  section,  therefore,  calls  for  the 
clear  recognition  of  the  cardinal  considerations:  JFirst^ 
that  there  can  be  no  implication  of  a  legislative  intention  to 
deprive   the    plaintiffs    of    their  vested    rights ;    secondf 
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and,  on  the  other  hand,  that  there  can  be  no  implication 
of  a  legislative  intention  to  authorize  an  inherent  nuisance, 
not  merely  something  which,  but  for  legislative  sanction, 
would  constitute  an  illegal  structure  in  the  highway, 
but  something  essentially  malum  in  se.  Thus  viewed,  there 
is  little  difficulty  in  giving  this  section  a  reasonable  and 
harmonious  interpretation,  just  to  the  companies  and  not 
inimical  to  the  public  weUare.  The  companies  are  not 
organized  under  these  later  acts,  which,  indeed,  have  no 
relation  to  such  corporate  organization,  but  under  an  act 
passed  at  a  time  when  the  present  methods  of  applying  the 
electric  principle  were  not  in  vogue,  and  were  probably  not 
even  dreamed  of.  Laws  1848,  chap.  265.  The  acknowl- 
edged nuisance  of  non-insulated  wires,  seemingly  una- 
voidable at  times  in  these  modern  systems,  was  not  then 
contemplated,  much  less  authorized ;  nor  was  any  particu- 
lar method  of  applying  the  electric  principle  referred  to  in 
either  of  the  amendatory  acts.  Laws  1879,  chap.  512 ; 
Laws  1882,  chap.  73.  We  have  been  referred  to  no  statute 
expressly  authorizing  the  present  methods  of  electric  appli- 
cation for  street  illuminating  purposes.  On  the  contrary, 
the  acts  passed  in  and  since  1884  indicate  a  legislative 
awakening  to  the  fact  that  advantage  was  being  taken  of 
harmless  general  laws  to  incorporate  for  dangerous  uses  ; 
and  every  one  of  these  acts  (1884,  1885,  1886  and  1887) 
speaks  loudly  of  a  growing  disposition  on  the  part  of  the 
Legislature  to  check  the  evU  of  such  dangerous  uses.  The 
purpose  of  the  act  of  1887  was  largely  to  reaffirm  the  pre- 
vious determination,  that  all  these  dangerous  appliances 
should  be  placed  under  ground,  and,  finally,  to  complete 
its  execution.  Until  the  subways  were  ready  for  their 
occupation,  the  companies  were  permitted  to  proceed  with 
the  business  for  which  they  were  organized,  by  means  of 
the  existing  over  ground  fixtures  and  apparatus.  To 
maintain,  until  the  completion  of  the  subways,  such  exist- 
ing fixtures,  apparatus,  and  wires  as  were  really  safe  and 
as  were  covered  by  due  previous  authorization,  these  com- 
panies were  not  bound  to  procure  a  fresh  permit  from  the 
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new  board  of  electrical  control.  But  they  could  not 
supplement  such  fixtures,  apparatus,  or  wires,  nor  other- 
wise  add  to  their  existing  systems,  without  such  a  permit. 
Nor  could  they  continue  even  their  existing  systems,  at 
any  point  where,  owing  to  non-insulation  or  defective 
apparatus,  their  wires  had  or  might  become  dangerous  to 
the  community ;  at  least,  until  the  apparatus  had  been 
rendered  perfectly  safe  for  the  conduct  of  this  intense  elec- 
tric agent.  To  that  extent,  and  for  the  purpose  in  general 
of  securing  the  public  safety  pending  the  construction  of 
the  subways,  the  Legislature  conferred  upon  this  board  the 
power  of  granting  or  refusing  permits.  This  power  must, 
of  course,  be  exercised  reasonably  ;  but,  subject  to  this  rule 
of  reason,  and  especially  in  view  of  the  general  purpose 
referred  to,  it  is  necessarily  continuous,  and  it  involves  the 
authority  from  time  to  time  to  revoke  such  permits,  when 
public  safety  imperatively  demands  some  modification  of 
the  deadly  force  or  more  perfect  insulation  or  other  safe- 
guards. It  is  clear  to  my  mind  that  in  these  particulars 
there  is  in  this  act  of  1887  a  valid  exercise  of  the  police 
power,  and  a  valid  delegation  of  such  power  to  the  board, 
and  such  is  the  true  construction  of  the  meaning  and  intent 
of  the  fourth  section  of  that  act.  If,  then,  the  plaintiffs' 
entire  systems  are  necessarily  and  unavoidably  dangerous 
to  human  life,  as  matter  of  fact,  they  can  be  restrained  or 
abated  by  appropriate  proceedings ;  for,  so  far  as  their 
mode  of  using  electricity  is  thus  dangerous  to  human  life, 
it  is  without  legislative  authority,  express  or  implied,  and 
the  systems,  under  such  use,  become  nuisances.  But  the 
entire  structure  can  not  be  summarily  destroyed,  if  the 
particular  nuisance  can  be  otherwise  restrained  or  abated. 
Where  the  offense  consists  in  the  wrongful  use  of  what  is 
harmless  in  itself,  the  remedy  is  to  stop  such  use,  not  to 
tear  down  or  remove  the  structure.  Moody  v.  Board  of 
Supervisors^  46  Barb.  665,  666,  citing  Barclay  v.  Common- 
wealthy  25  Penn.  St.  503.  If  the  entire  system  becomes,  as 
a  conclusive  and  openly  apparent  fact,  so  flagrantly  and 
imminently  dangerous  to  human  life  as  to  come  within  the 
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principles  governing  conflagrations  and  pestilence,  the  cor- 
porate anthorities  can  doubtless  summarily  abate  it.  If, 
however,  the  systems  are  not  necessarily  and  unavoidably 
dangerous  to  human  life ;  if  they  can  be  kept  in  a  safe 
condition  by  active  vigilance  and  proper  repairs — they  are 
permitted  to  continue  until  the  subways  are  ready  for  their 
reception.  In  that  case,  however,  while  the  entire  system 
may  not  be  a  nuisance,  each  part  of  it  which  is  suffered  to 
become  dangerous  is  a  nvisf/nce^  and,  as  one  of  the  learned 
counsel  for  the  plaintiffs  justly  and  candidly  conceded  upon 
the  argument,  '*  a  nuisance  of  the  highest  kind." 

At  this  point  we  come  to  the  practical  question  raised 
upon  the  motion  below.  Here  let  me  say  that  my  differ- 
ence is  not  with  Mr.  Justice  Andrews'  opinion  in  the  main, 
but  with  his  order.  That  opinion  is  a  careful,  exhaustive, 
and  generally  accurate  statement  of  the  facts  and  the  law. 
Indeed,  I  can  not  see  that  we  reach  this  point  by  different 
roads.  The  learned  judge  concludes  that  non-insulated 
wires  are  nuisances,  and  that  they  should  be  promptly 
abated.  But  he  thinks  that  before  abatement  by  the  public 
authorities  the  companies  should  have  notice,  and  a  rea- 
sonable opportunity  to  repair  ;  and  that  an  injunction, 
upon  the  facts  before  him,  should  issue  to  restrain  a  sum- 
mary abatement  of  the  nuisance  or  nuisances  until  the  per- 
son attempting  such  abatement  has  given  the  companies  this 
notice,  and  such  reasonable  opportunity  to  repair. 

It  is  here  that  our  roads  diverge.  I  can  not  think  that 
such  an  injunction  was  authorized  by  the  case  presented  by 
the  complaints.  Moreover,  the  equities  of  the  bills  were 
fully  denied.  Nor  is  there  sufficient  proof  in  the  affidavits 
to  justify  the  apprehension  that  these  public  officers  are 
acting  in  a  wanton  or  oppressive  spirit,  nor  to  warrant  the 
belief  that  the  abatement  of  non-insulated  wires  is  to  be 
used  as  a  pretext  for  the  unnecessary  destruction  of  any 
part  of  the  plaintiffs'  system  which  is  not  really  dangerous 
to  the  community.  The  case  is  consequently  within  the, 
principles  laid  down  in  ifart  v.  Mayor ^  9  Wend.  571 ; 
Meeker  v.  Van  RensselaeTy   15  id.   397;    Cronin  v.   The 
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People^  82  N.  Y.  320,  and  similar  cases.  It  is  freely  con- 
ceded that  this  power  of  abating  nuisances  must  be  reason- 
ably exercised,  and,  as  is  said  by  Judge  Dillon  in  his 
work  on  Municipal  Corporations  (vol.  1,  §95),  "although 
the  power  be  given  to  be  exercised  in  any  manner  the  cor- 
porate authorities  may  deem  expedient,  it  is  not  an 
unlimited  power,  and  such  means  only  are  intended  bb  are 
reasonably  necessary  for  the  public  good.  Wanton  or 
unnecessary  injury  to  private  property  and  private  rights 
are  not  thereby  authorized."  Citing  Bdbcock  v.  City  of 
Bvffalo^  56  N.  Y.  268.  There  is  another  principle  which 
should  be  conceded  with  equal  freedom  ;  and  that  is  that 
the  corporate  authorities  can  not  by  their  mere  declaratioa 
make  that  a  nuisance  which  in  fact  is  not. 

Where,  however,  the  thing  sought  to  be  abated  is 
"intrinsically  and  inevitably  a  nuisance,"  there,  as  is  said 
by  Judge  Dillon  (vol.  1,  §  379),  "the  authority  to  pre- 
serve the  health  and  safety  of  the  inhabitants  and  their 
property  is  a  sufficient  foundation  for  ordinances  suppress- 
ing and  prohibiting  it."  "Much,"  he  adds,  "must  neces- 
sarily be  left  to  the  discretion  of  the  municipal  authorities  ; 
aiid  their  acts  will  not  be  judicially  inUrftred  with^ 
unless  they  are  manifestly  unreasonable  and  oppressive^ 
or  unwarrantably  invade  private  rights,  or  clearly  transcend 
the  powers  granted  to  them." 

The  cases  cited  abundantly  establish  the  proposition 
that  Mr.  Gilroy  had  a  right  summarily  to  abate  the  common 
nuisance  of  any  non  insulated  wire  found  to  exist  in  tJie 
plaintiffs'  systems.  He  had  this  right  both  individually 
and  officially,  and  he  was  not  dei^endent  for  his  justifica- 
tion  upon  either  the  resolution  of  the  board  or  the  order  of 
the  mayor.  In  Sleeker  v.  Van  Rensselaer^  supra,  tlie 
defendant  was  an  alderman.  He  was  sued  for  pulling 
down  five  dwolling  houses,  which  were  proved  to  be  nuis« 
ances.  Ho  also  proved  that  the  board  of  health  had. 
directed  the  nuisances  to  be  abated.  The  Supreme  Court 
held  that  his  justification  on  the  latter  head  failed,  because 
the  minutes  of  the  board  had  not  been  produced  ;  but  the 
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court  said  that  in  its  judgment  the  proof  was  immaterial, 
"because  the  defendant  did  not  need  any  authority  from 
the  board  of  health.  As  a  citizen  of  the  fifth  ward,  who 
desired  to  preserve  the  public  health,  and  espedallg  as 
an  alderman^  he  was  fully  justified  in  every  act  done  by 
him."  According  to  the  ruling  now  under  review,  a  court  of 
eqxdty  might  have  enjoined  that  citizen  and  alderman  until 
he  had  given  the  owners  of  the  five  houses  notice,  and  a 
reasonable  opportunity  to  abate ;  and,  indeed,  such  an 
injunction  would  have  been  more  reasonable  in  a  case 
where  the  mere  touch  of  the  houses  did  not  necessarily 
involve  immediate  death.  So  in  Hart  v.  Mayor^  svpra^  it 
was  held  that  the  municipality,  as  a  corporate  hody^  had 
the  right  to  abate  a  nuisance  detrimental  to  the  trade  of  the 
city ;  and  the  court  of  errors  affirmed  an  order  of  the  chan- 
cellor dissolving  an  injunction  which  restrained  the 
corporation  from  summarily  abating  such  nuisance.  Mr. 
Justice  Sutherland  said  that  the  right  did  not  depend 
upon  the  validity  of  the  ordinance,  considered  as  a  legis- 
talite  actj  any  more  than  it  does  here  upon  the  resolution 
of  the  board  or  the  order  of  the  mayor ;  but  that  the  real 
question  was  "whether  the  corporation  had  power  upon 
any  principle  whatever,  to  do  the  act  which  the  ordinance 
authorized  to  be  done.  The  injunction  restrained  the 
corporation  and  their  officers  from  intermeddling  with  or 
removing  the  complainant's  float.  If  that  float  is  a  public 
nuisance  which  the  corporation  had  a  right  to  abate,  that 
right  cannot  be  affected  or  impaired  by  their  having  under- 
taken, in  the  form  of  an  ordinance,  to  prescribe  to  their 
agents  or  officers  the  manner  in  which  they  should  pro- 
ceed  to  cause  it  to  be  removed.  I  have  already  expressed 
the  opinion  that  this  float,  considered  as  an  unauthorized 
obstruction  either  of  the  river  or  the  basin,  was  a  public 
nuisance  ;  and  the  bopks  lay  down  the  rule,  in  very  broad 
terms,  that  any  person  may  abate  a  common  nuisance/* 
In  the  same  case,  Senator  Edmonds  said  that  he  entertained 
no  doubt  that  the  "respondents,  as  a  corporate  body^  had  a 
right  to  abate  the  nuisance."    Any  person,  he  said,  "may 
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abate  a  common  nuisance."  The  objection  was  there  made 
that  the  plaintiffs,  by  their  corporate  action,  would  be 
deprived  of  their  property  without  due  process  of  law  or 
trial  by  jury.  To  this  Mr.  Justice  Sutherland  answered 
that  the  provision  of  the  constitution  was  inapplicable, 
because  there  was  a  right  summarily  to  remove  the 
obstruction.  *' Formal  legal  proceedings,"  he  observed, 
''  and  trial  by  jury  are  not  appropriate  to,  and  have  never 
been  used  in,  such  cases."  To  the  same  effect  Senator 
Edmonds  (see  his  remarks  at  pages  609  and  610).  If  these 
doctrines  were  maintained  in  a  case  where  commercial 
interests  alone  were  in  question,  and  where  the  obstruction 
was  claimed  to  be  but  partial  and  limited,  surely  a  fortiori^ 
they  apply  where  human  life  and  the  free  enjoyment  of  the 
highway  (without  fear  or  apprehension)  are  involved. 

To  require  a  preliminary  notice  under  such  circumstances 
would  be  to  paralyze  the  legal  agencies  provided  to  secure 
the  safety  of  the  inhabitants  of  the  city,  and  to  set  a 
premium  upon  corporate  negligence ;  that,  too,  in  a  case 
where  the  highest  corporate  diligence  is  dem  anded.  Nothing 
whatever  should  be  permitted  to  stand  between  the  officer 
of  the  municipality  and  the  actually  non-insulated  wire, 
nor  should  he  be  hindered  or  delayed  for  one  moment  in  his 
laudable  purpose  of  protecting  his  fellow  citizens  by  its 
neutralization.  If  in  destroying  its  deadly  force  the  officer 
exceeds  his  duty,  the  remedy  at  law  is  ample.  So  also,  is 
the  remedy  in  equity,  if  he  shall  attempt  unnecessarily  to 
destroy  the  entire  system,  or  so  large  a  part  of  it,  as  sub- 
stantially to  bring  about  that  result,  or  otherwise  to  work 
irreparable  injury,  in  the  sense  which  we  have  pointed  out. 
But,  so  long  as  he  acts  fairly  and  moderately,  without 
wantonness  or  oppression,  he  has  nothing  to  fear.  At  all 
events,  the  last  thing  that  should  be  set  in  motion  to 
paralyze  his  honest  efforts  for  the  protection  of  human  life 
is  the  power  of  the  court  of  equity,  exercised  on  mere 
xsLOXAQJi  Tpenderde  Hie. 

In  my  judgment,  this  part  of  the  order  should  be  reversed, 
and  the  injunction,  as  to  Gilroy,  wholly  dissolved.    That 
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part  of  the  order  which  enjoins  the  board  of  electrical 
oontrol  from  preventing  repairs  was  clearly  unauthorized. 
It  is  in  the  nature  of  a  final,  mandatory  judgment,  and  is  in 
effect  a  peremptory  mandamus^  granted  before  trial  in  an 
equity  suit.  The  facts  upon  which  it  was  granted  showed 
that  the  only  substantial  dispute  was  as  to  the  right  to 
):eplace  old  wires  by  new  ones,  larger  in  size,  and  of  greater 
conductivity.  The  general  right  to  repair  had  been  con- 
ceded long  before  the  commencement  of  these  suits. 

Upon  these  facts,  the  utmost  that  the  plaintiffs  would 
have  been  entitled  to,  even  in  a  proj)er  proceeding,  was  an 
alternative  mandamus;  and,  in  view  of  the  discretion 
vested  in  the  board  with  regard  to  fresh  constructions,  and 
the  probability  that  such  discretion  covered  larger  wires,  of 
greater  conductivity,  even  an  absolute  denial  of  an  applica- 
tion for  a  mandamus  would  have  been  justified.  Both 
upon  the  facts,  then,  and  the  law  regulating  such  procedure, 
this  part  of  the  injunction  should  fall  with  that  which  has 
been  the  main  subject  of  consideration. 

Van  Brunt,  P.  J. :  I  concur  in  the  additional  suggestions 
contained  in  this  opinion. 

Brady,  J;:  I  concur  with  my  brethren  that  the  order 
appealed  from  should  be  reversed. 

I  regret  that  my  duties  in  the  Oyer  and  Terminer  have 
been  so  prolonged  that  I  am  unable  to  state  fully  my  views 
of  the  questions  presented  for  consideration  on  this  appeal ; 
and  I  must  content  myself  with  a  very  brief  opinion,  in 
order  not  to  delay  the  decision  herein.  Whatever  rights 
the  plaintiffs  have  acquired  by  legislative  grant  are  subject 
to  the  dominant  law  of  public  safety ;  and  it  must  be 
assumed  that  such  rights  were  secured  and  invoked  with 
knowledge  of  this  controlling  principle.  The  Legislature 
has  no  power  to  violate  it,  and  consequently  none  to 
authorize  an  enterprise  to  be  conducted  in  the  public  streets 
by  the  use  of  a  death  dealing  factor,  unless  the  conditions 
imposed,  surrounding  and  controlling  it,  are  such  as  to  secure 
the  public  safety,  not  for  a  time,  but  for  all  time  during  its 
use.   And  whenever  this  safety  ceases  to  exist,  the  business 
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immediately  becomes  a  nuisance,  more  or  less,  and  may  be 
abated  as  such  by  any  citizen  who  chooses  to  exercise  the 
power ;  he  assuming  only  the  responsibility  of  proving  it 
to  be  as  asserted. 

Indeed,  the  object  of  the  subway  for  which  the  Legislature 
called  and  provided  by  various  acts  is  undoubtedly,  in  part, 
at  least,  based  upon  the  dangerous  character  of  the  plaint- 
iffs' business,  and  the  legislative  duty  of  securing  public 
safety.  The  creation  of  a  business,  extra  hazardous,  in  the 
public  streets,  or  of  organizations  to  use  elements  therein 
dangerous  to  life  from  their  very  nature  can  only  be  legal, 
if  at  all,  when  they  are  so  burdened  as  to  secure  the  public 
safety  preliminarily  to  such  use,  and  its  continuance  by 
the  untiring  and,  indeed,  unfailing  vigilance  of  the  person 
or  corporation.  If  this  cannot  be  done,  then  a  nuisance  is 
created  and  exists,  and  not  a  lawful  enterprise.  There 
should,  in  other  words,  be  no  intervals  of  this  safety  when 
life  may  be  sacrificed  by  the  condition  of  some  instrument 
or  agency  used  in  the  business.  This  may  seem  to  be  a 
severe,  even  harsh  rule  ;  but  the  duty  to  secure  the  public 
safety,  the  lives  of  citizens,  renders  its  enforcement 
imperative. 

Order  reversed,  with  ten  dollars  costs  and  disbursements. 


Note. —  This  case  is  cited  in  American  Rapid  TeL  Co.  v.  Hess,  po8t. 

See  note  to  preceding  case;  also  note  to  Brush  Elec,  Ilium,  Co.  v. 
Consolidated  Tel.  db  Elec.  Subway  Co.,  post. 

The  opinion  of  Andrews,  J.,  in  tlie  above  case,  at  Special  Term 
Chambers,  is  reported  in  fuU  in  the  New  York  Law  Journal  of  October 
80, 1889.  It  contains  an  elaborate  analysis  and  consideration  of  the 
various  statutes  in  question,  and  aUhough  reversed,  might,  but  for  its 
great  length,  have  been  here  reprinted. 

In  connection  with  the  decisions  under  the  series  of  statutes  colleo* 
tively  known  as  the  **  New  York  subway  acts,"  the  history  of  the  legisUi* 
tion  upon  tlie  subject  may  be  of  interest, 

The  original  act,  laws  1884,  chapter  584,  is  given  in  full  at  2  Am.  Eleo. 
Cas.  215. 

It  soon  became  evident  that  the  provisions  of  this  statute  were  so  harsh 
that  its  enforcement  was  impossible.  Accordingly  in  1885  another  met 
was  passed  (ch.  499),  providing  for  the  appointment,  in  cities  of  the 


NEW  YORK,  1889.  121 

Illuminatiiig  Companies  v.  Grant. 

same  grade  covered  by  the  earlier  act,  of  three  disinterested  personii  **  to 
be  a  board  of  commissioners  of  electrical  subways/'  which  board  WAi 
"charged  with  the  responsibility  of  enforcing  the  provisions  of"  the  act 
of  1884 ;  which  act  was  *'  hereby  amended  and  made  to  conform  in  all 
respects  to  the  provisions  of  this  act."  The  duty  of  the  [board  of  com- 
misBionera  was  defined  to  be  "  to  cause  to  he  removed  from  the  surface 
and  pnty  maintained  and  operated  underground,  wherever  practicable, 
all  electrical  wires  or  cables  used  or  to  be  used  in  the  business  of  any 
soch  company  in  any  street,  avenue  or  other  highway  in  any  such  dty, 
so  as  to  enable  and  require  all  duly  authorized  companies  operating  or 
intendinsT  to  operate  electrical  conductors  in  any  street,  avenue  or  high* 
way,  of  any  such  city  as  is  or  shall  be  affected  by  the  provisions  of  said 
act,  to  transact  their  business  with  underground  conductors  wherever 
practicable."    (Sections  1  and  2.) 

The  third  section  requires  all  companies  desiring  to  place  wires  under- 
ground to  file  with  the  board  a  map  of  the  proposed  location,  dimen- 
sions and  course  of  the  conduits  proposed  by  them,  and  maices  the 
approval  of  the  plan  of  construction  by  the  board  a  prerequisite  to  the 
work. 

Sections  4  and  5  are  as  follows : 

Sec.  4.  It  shall  be  the  duty  of  said  board  of  commissioners  to  cat^ 
fully  Investigate  any  and  all  methods  proposed  by  any  such  company 
fur  electric  lighting  or  electrical  communication  by  the  use  of  con- 
ductors along  or  across  any  street,  avenue  or  other  highway  in  any 
such  city ;  and,  before  approving  of  any  such  method,  said  board  of 
commissioners  shall  require  that,  so  far  as  practicable,  all  such  con- 
ductors when  constructed  shall  be  underground  ;  provided  no  suitable 
plan  is  proposed  or  iu  use,  within  sixty  days  after  the  passage  of  this 
act,  it  shall  be  the  duty  of  such  l>oard  to  cause  to  be  devised  and  made 
ready  for  use  such  a  general  plan  as  will  meet  the  requirements  of  said 
act  and  of  this  act,  and  the  board  shall  have  full  authority  to  compel 
all  companies  operating  electric  wires  to  use  such  subway  so  prepared 
in  accordance  with  the  provisions  of  this  act.  Wherever,  in  the  sub- 
urbs or  along  the  streets,  aveiiues  or  other  higliways  in  sparsely  inhab- 
ited or  unoccupied  portions  of  any  such  city,  the  public  interests  do  not 
require  the  electrical  conductors  to  be  placed  underground ;  and,  wheiv 
ever,  in  any  other  locality  of  any  such  city,  it  is  deemed  by  said  board 
to  be,  for  any  cause,  impracticable  to  construct  and  successfully  operate 
underground  the  electrical  conductors  required  by  any  such  company ; 
then,  and  in  either  of  those  cases,  it  shall  be  the  duty  of  said  board  of 
commissioners  to  examine  and  grant  the  application  of  any  such  com- 
pany for  permission  to  deviate  therefrom  an  underground  system ;  but 
the  board  shall  not  grant  any  such  permission  unless  the  board  shall  be 
satisfied*  upon  investigation,  that  such  a  permit  should,  and  for  one  or 
the  other  of  the  reasons  hereinbefore  stated,  be  in  such  case  granted  and 
that  it  will  not  interfere  with  the  successful  working  of  underground  con- 
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ductoni  elsewhere  in  Buch  city.     Any  such  permit  shall  be  held  and 
construed  to  authorize  the  construction  and  maintenance  of  the  lioeB  of 
conductors  therein  provided  for,  as  and  where  prescribed  by  the  board. 
It  is  hereby  made  the  duty  of  the  said  board  of  commissioners,  in  grant- 
ing any  such  permit  for  other  than  underground  electrical  connections, 
to  bear  in  mind  the  policy  and  purpose  of  this  act,  which  is  to  con  vert  the 
overhead  systems  of  electrical  wires  and  cables  now  in  use  m  said  cities  to 
underground  systems  as  soon  as  possible  without  impairing  the  efficiency 
of  their  service  ;  to  require  that,  as  far  as  practicable,  all  electrical  con- 
ductors in  any  street,  avenue  or  other  highway  in  any  such  city  shall 
be  removed  from  the  surface  and  placed  and  operated  underground^  as 
soon  as  may  be  consistent  with  the  convenient  use  thereof  by  the  public ; 
and  that  it  is  intended  hereby  to  authorize  other  than  undex^round 
electrical  conductors,  to  be  used  in  the  streets,  avenues  or  other  high- 
ways  of  any  such  city  only  when  and  where  the  public  interests  do  not 
require  the  electrical  conductors  to  be  placed  underground,  or  when 
and  where  it  shall  be  deemed  by  the  board  itself  to  be  impracticable  to 
place  and  operate  the  conductors  advantageously  underground  as  afore- 
said ;  and  that  it  is  hereby  intended  to  make  all  aerial  or  other  electrical 
connections  incidental  only  to  such  underground  methods,  and   to 
require  that  they  be  authorized  only  when   and   where  needed  for 
the  convenient  use  of  the   public    or  where  the  underground  con- 
ductors  can    be    made   thereby  more   useful.      The   work    of  con- 
structing every  line  of  conductors  authorized    by  any  such  i)ermit, 
so    granted,  shall    be    subject    to    the   rules    and    regulations,    not 
inconsip^eut   herewith,  prescribed  or  to   be  prescribed  by   the  local 
authorities  having  control  of  such  streets,  avenues  and  other  highwaj's 
in  such  city  ;  every  such  peimit  shall  sp  cify  the  location  of  the  strue* 
tures  to  be  erected  and  to  be  used  for  sustaining  the  electrical  conduc- 
tors, and  shall  give  the  general  dimensions  thereof;  and  a  copy  of  every 
such  permit  shall  be  tiled  by  said  board  of  commissioners  in  the  office 
of  the  mayor  of  such  city  to  which  it  relates,  and  shall  be  recorded 
there  in  a  book  to  be  provided  and  kept  for  that  puri)ose,  which  shall  be 
at  all  times  accessible  to  the  public.    It  shall  be  the  duty  of  said  board 
in  devising  the  aforesaid  plan  so  to  devise  the  same  that  the  subway 
may  be  used  by  any  such  city  for  the  electric  wires  or  conductors  oper- 
ated by  its  police,  fire  or  other  departments  without  expense  except  the 
expense  of  the  wires  or  conductors,  but  no  such  city  shall  be  compelled 
to  place  any  such  wires  or  conductors  undergroubd  until  the  money  has 
been  specifically  raised  therefor  by  the  proper  authorities,  and  until  that 
time  an}'  such  city  may  continue  to  use  and  exiend  such  wires  in  tne 
same  manner  as  though  this  act  and  the  act  referi'ed  to  in  the  second 
section  of  this  act  had  not  been  passed. 

Sec.  5.  Whenever  said  board  of  commissioners,  in  carrying  out  the 
provisions  of  said  act,  shall  permit  any  aerial  electrical  wires  or  oablea 
to  be  carried  uloug  or  across  and  above  the  surface  of  any  of  the  streets^ 
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avenues  or  other  bighways  of  any  such  city  to  be  crossed  by  aerial  elec> 
trieal  wires  or  cables,  it  shall  be  the  duty  of  the  board  to  designate  also, 
in  fQch  permit  the  route  and  location  thereof,  and  to  prescribe  and 
regulate  the  height  at  whicli  such  wires  or  cables  shall  be  placed  ;  and 
it  is  hereby  expressly  provided  that  when  any  such  permit  shftll  be 
gmnted  by  aaid  board  of  consul issioners,  in  extending  the  conneclions 
of  any  subterranean  electrical  conductors  for  the  ereclion  of  any  struc- 
ture or  structures  for  sustaining  electrical  conductors  above  the  surface 
of  any  highway,  or  for  placing  wires  or  cables  on  any  such  structure  or 
elsewhere  than  underground,  or  for  carrying  any  such  wires  or  cables 
across  or  along  and  above  the  surface  of  any  higliway  or  for  placing 
wires  or  cables  on  any  such  structure  or  elsewhere  than  undergrf)und, 
or  for  carrying  any  such  wires  or  cables  across  or  along  or  above  the  sur- 
face of  any  highway  or  over  or  into  or  in  the  rear  of  any  building  or 
block  iu  any  such  city,  any  and  all  such  structures,  and  any  and  all 
such  wires  or  cables,  sliall  be  so  erected  and  maintained  as  not  to  incom- 
mode the  other  public  uses  of  such  streets,  avenues  or  other  highways. 

The  remainder  of  the  act  fixed  the  term  of  office  of  the  comm is  loners 
which  was  to  expire  November  1, 1887,  or  earlier ;  and  provided  for  other 
details ;  in  respect  to  some  of  which  matters  the  act  was  amended  by 
laws  1888,  chapter  603,  and  laws  1887,  chapter  664. 

In  1887,  a  new  statute  (ch.  716)  was  enacted,  which  provided,  by  its 
first  section,  that  from  the  date  of  its  passage,  June  25th,  until  Novem- 
ber 1st,  1890,  the  tlien  board  of  commissioners  of  electrical  subways  o^ 
New  York  city  and  the  mayor  should  constitute  '*the  board  of  electrical 
control  in  and  for  tlie  city  of  New  York,"  to  whom  were  transferred  all 
the  powers  and  duties  of  said  former  board  ;  and  section  2  directed  the 
former  board  to  turn  over  to  the  new  board,  within  ten  days  after  the 
panage  of  the  act,  all  its  maps,  boolcs  and  papers.  Sections  3-7  are  as 
follows : 

Sec  3.  Whenever,  In  the  opinion  of  the  board  hereinbefore  con- 
itituted,  in  any  street  or  locality  of  said  city  a  sufficient  construction  of 
conduits  or  subways  underground  shall  be  made  ready  under  the  pro- 
visions of  this  act,  refcence  being  had  to  the  general  direction  and 
vicinity  of  the  electrical  conductors  then  in  use  overhead,  the  snid 
board  shall  notify  the  owners  or  operators  of  the  electrical  conductors 
above  ground  in  such  street  or  locality  to  make  such  electrical  oonnec- 
tioQs  in  said  street  ur  through  other  streets,  localities  or  parts  of  the  city 
with  such  underground  conduits  or  subways  so  specified  as  shall  be 
determined  by  the  said  board,  and  to  remove  poles,  wires  or  other 
electrical  conductors  above  ground  and  their  supporting  fixtures  or 
other  devic>  s  from  said  street  and  locality  within  ninety  days  after 
notice  to  such  effect  shall  be  given.  This  provision  is  made  a  police 
regulation  in  and  for  the  city  of  New  York,  and  in  case  the  several 
owners  or  operators  of  such  wires  and  the  owners  of  such  poles,  fix- 
tures or  devices,  shall  not  cause  them  to  be  removed  from  such  strtet  or 


124  AMERICAN  ELECTRICAL  CASES.       [vol.  3 

Illuminating  Companies  ▼.  Grant. 


locality  as  required  by  such  noi'ce,  it  shall  be  the  duty  of  the  com. 
missioner  of  public  works  of  said  city  to  cause  the  same  to  be  removed 
forthwith  by  the  bureau  of  incumbrances  upon  the  written  order  of  the 
mayor  of  said  city  to  that  effect. 

Sec.  4.  It  shall  be  unlawful  after  the  passage  of  this  act  for  any  cor- 
poration or  individual  to  take  up  the  pavement 6  of  the  streets  of  said 
city,  or  to  excavate  in  any  of  said  streets  for  the  purpose  of  laying 
underground  any  electrical  conductors  unless  a  permit,  in  writing, 
therefor  shall  have  been  first  obtained  from  the  said  board,  or  its  prr. 
decessors,  and  except  with  such  permission,  no  electrical  conductoiB, 
poles  or  other  figures  or  devices  therefor,  nor  any  wires,  sball  here- 
after be  continued,  constructed,  erected  or  maintained  or  strung  above 
ground  in  any  part  of  said  city.  The  said  board  of  electrical  control  may 
establish,  and  from  time  to  time  may  alter,  add  to  or  amend  all  proper 
and  necessary  rules»  regulations  and  provisions  for  the  manner  of  use 
and  management  of  the  electrical  conductors,  and  of  the  conduits  or 
subways  therefor  constructed  or  contemplated  under  the  provisions  of 
this  act,  or  of  any  act  herein  mentioned. 

Sec.  6.  From  and  after  the  first  day  of  November,  eighteen  hundred 
and  ninety,  all  rights,  powers  and  duties  vested  or  existing  in  the^said 
board  of  electrical  conti*ol  by  this  act  created,  or  in  the  board  of  com- 
missioners of  electrical  subways,  heretofore  existing  in  said  city,  shall 
vest  in  and  shall  thereafter  be  held  and  exercised  by  the  commissioners 
of  the  sinking  fund  in  the  city  of  New  York. 

Sec.  6.  The  agreement  made  by  and  between  the  commissioners  of 
electrical  subways  for  the  city  of  New  York  and  the  consolidated  tele- 
graph and  electrical  subway  company  (  a  corporation  duly  organiised 
and  existing  under  the  Uws  of  tliis  State)  under  date  of  July  twenty- 
seventh,  eighteen  hundred  and  eighty-six.  when  and  as  amended  and 
modified  by  a  second  and  further  contract  or  agreement  between  the 
said  parties,  dated  the  seventh  day  of  April,  eighteen  bundled 
eighty-seven,  is  hereby  ratified  and  confirmed,  subject,  however,  to  all 
the  provisions  of  this  act.  But  if  at  any  time  or  for  any  reason  the  said 
agreement  so  amended  shall  be  or  become  inoperative  or  inefl!ectual  for 
the  accomplishment  of  its  just  purpob?  and  the  purpo^^es  of  this  act,  or 
if  the  said  company  shall  be  unable,  or  afterreasonable  notice  and 
and  opportunity  given  by  the  said  board  or  its  successors,  it  shall  fail  or 
decline  to  comply  with  or  carry  into  effect  the  said  agreement  in  all  its 
terms,  then  in  such  event  the  said  t>oard  or  its  successors  may  with  the 
approval  of  the  mayor  and  the  counsel  to  the  corporation  of  the  city  of 
New  York,  make  such  new,  further  or  diflTerent  contracts  with  the  same 
or  other  parties  as  may  be  reasonable  or  necessary  to  carry  into  eflTect 
the  provisions  and  intent  of  this  act. 

Sec.  7.  In  case,  and  whenever  it  shall  be  made  to  appear  to  the  satisfac- 
tion of  any  of  the  justices  of  the  Supreme  Court,  or  any  judge  of  the  Court 
of  Common  Pleas,  in  and  for  the  city  and  county  of  New  York,  or  any 
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judge  of  the  Superior  Court  of  the  citj  of  New  York,  or  to  the  satisfaction 
of  either  of  said  courts,  that  the  said  board  constituted  by  this  act,  or  its 
Buooessors,  or  anj  officer  or  agent  of  said  board  or  its  successors,  or  the 
mid  The  Consolidated  Telegraph  &  Electrical  Subway  Company,  or  any 
corporation  or  persons  claiming  under  the  said  board  or  its  successors,  or 
under  the  said  company,  shall  have  violated  or  sliall  have  failed  to  observe 
ind  fully  perform  or  to  carry  into  full  eifect  all  or  any  of  the  provisions  of 
this  act,  or  of  either  of  the  acts  hereinbefore  mentioned,  or  of  the  said 
agreement,  or  shall  have  failed  to  furnish  just  and  equal  facilities  under 
this  act  or  the  said  agreement  to  any  and  all  corporations  lawfully  compe- 
tent to  manufacture,  use  or  supply  electricity,  or  to  operate  electrical  con- 
ductors in  any  street,  avenue  or  highway  in  the  city  of  New  York,  applying 
tor  such  facilities  upon  such  terms  that  to  the  court  shall  appear  just  and 
reasonable ;  then  and  in  every  such  case  said  judge  or  justice  or  court 
^'^Jf  by  proper  proceedings  in  the  nature  of  a  writ  of  mandamus  or  by 
mandamus,  enforce  the  provisions  of  this  act  or  of  the  acts  before  men- 
tkioed,  or  of  the  said  agreement,  or  of  any  agreement  made  under  the  said 
acts,  or  compel  the  granting  of  such  facilities,  or  may  grant  such  relief  as 
may  be  proper  in  the  premises.  And  the  said  board  or  its  successors,  or 
the  mayor,  aldermen  and  commonalty  of  the  city  of  New  York,  or  any 
pexson,  company  or  corporation  aggrieved  by  any  such  violation  or  failure 
as  aforesaid,  shall  be  entitled  to  institute  and  maintain  such  proceedings 
as  are  by  this  section  authorized. 

By  laws  180O,  chap.  530,  the  term  of  office  of  the  board  of  electrical 
ooQtrol  was  extended  to  Nov.  1,  1891. 
Laws  1891,  chap.  231,  provides  as  follows  : 

Section  1.  The  board  of  electrical  control  in  and  for  the  city  of  New 
York  is  authorized,  with  the  consent  of  the  Consolidated  Telegraph  and 
Electrical  Subway  Company,  to  enter  into  new  contracts  with  said 
company  and  with  the  Empire  City  Subway  Company  (limited),  providing 
for  a  division  of  the  work  of  constructing,  maintaining  and  operating 
subways  in  said  city  in  such  manner  that  the  work  of  constructing, 
maintaining  and  operating  subways  for  telegpraph  and  telephone  con- 
ductors, and  for  the  low  tension  conductors  of  the  Edison  Electric 
Blominating  Company  of  New  York  shall  be  done  by  the  Empire 
City  Subway  Company  (limited),  and  the  work  of  constructing,  main- 
taining and  operating  all  other  subways  shall  be  done  by  the  Consolidated 
Telegraph  and  Electrical  Subway  Company.  Such  new  contracts  shall 
he  in  accordance  with  the  resolutions  of  said  board,  adopted  the  fifteenth 
day  of  December,  eighteen  hundred  and  ninety,  and  in  accordance  with 
the tennsof  the  proposed  contracts  mentioned  in  and  approved  by  said 
Rsolutions,  subject  to  the  provisions  of  this  act.  The  Consolidated 
Telegraph  and  Electrical  Subway  (Ik>mpany  may  also  convey  and  transfer 
to  the  Empire  City  Subway  Company  (limited)  such  of  the  subwayg 
tlready  constructed  as  the  last  named  company  shall  in  and  by  such  new 
eoDtract  be  authorized  to  maintain  and  operate. 
By  laws  1892,  chap.  268,  the  term  of  office  of  the  board  of  electrical 
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control  was  extended  to  Nov.  1, 1898,  and  the  following  was  enacted  as 
section  2: 

Sec.  2.  It  shall  be  unlawful,  after  the  passage  of  this  act,  for  any  corpo- 
ration or  individual  to  take  up  the  pavements  of  the  streets  of  said  cit j, 
or  to  excavate  in  any  of  said  streets  for  the  purpose  of  laying  underground 
any  electrical  conductors  or  constructing  any  conduit  or  subway  for  the 
reception  of  electrical  conductors,  unless  a  permit  in  writing  therefor  shall 
have  been  first  obtained  from  said  board,  and  except  with  such  permission 
no  electrical  conductors,  ix>les  or  other  figures  or  devices  therefor,  nor  any 
wires  shall  hereafter  be  continued,  constructed,  erected  or  maintained,  or 
strung  above  ground  in  any  part  of  said  city.  No  such  permit  shall  be 
granted  by  said  board  unless,  if  the  application  be  for  underground  con- 
struction, there  is  an  existing  demand  for  the  construction  of  such  con- 
duits or  subways  ;  nor  unless  the  occupation  of  said  conduits  or  subways 
is  reasonably  assured,  and  the  public  interests  require  the  construction 
tliereof  ;  or  if  the  application  be  for  pei*mission  to  deviate  from  an  under- 
ground system  unless  the  case  is  one  of  those  in  which  such  deviation  may 
be  legally  permitted  under  authority  of  the  act,  chapter  four  hundred  and 
ninety-nine  of  the  laws  of  eighteen  hundred  and  eighty-five.  This  provi- 
sion is  made  a  police  regulation  in  and  for  said  city.  It  shall  be  the  duty 
of  the  said  board  to  require  of  any  corporation  or  individual  making  appli- 
cation for  the  construction  of  subways,  that  before  the  construction  of 
such  subways  shall  be  ordered,  the  applicant  shall  furnish  to  the  corpora- 
tion wliich  sliall  be  ordered  to  build  such  subways  satisfactory  security  for 
the  occupation  by  it  of  the  subways  which  shall  be  constructed  at  its 
request,  and  the  payment  of  the  established  rentals  therefor  yearly  in 
advance,  during  such  period  as  the  board  shall  determine,  not  less  than 
five  years.  The  said  board  of  electrical  control  may  establish  and  from 
time  to  time  may  alter,  add  to  or  amend  all  proper  and  necessary  rules, 
regulations  and  provisions  for  the  manner  of  use  and  management  of  the 
electrical  conductors,  and  of  the  conduits  or  subways  therefor  constructed 
or  contemplated  under  the  provisions  of  this  act  or  of  any  act  herein 
mentioned.  Nothing  herein  contained  shall  be  construed  to  authorize 
any  corporation  or  individual  to  take  up  the  pavements  of  said  city,  to 
excavate  in  any  of  said  streets,  or  to  erect  poles  in  any  part  of  said  city, 
unless  a  permit  in  writing  therefor  shall  have  been  first  obtained  from 
the  department  of  public  works  of  said  city.  This  act  shall  not  affect 
the  rights  of  any  corporation  or  individual,  inconsistent  herewith, 
respecting  which  riglits  any  litigation  is  now  pending  in  the  Supreme 
Court  of  the  United  States. 

Laws  1893,  ch.  896,  extended  the  term  of  existence  of  the  baifd  to  Nov. 
1,  1894 ;  and  Laws  1894,  ch.  207,  further  extended  it  to  Nov.  1,  1897. 

Laws  1S92,  ch.  454,  contains  a  new  provision  for  the  appointment  of 
commissioners  of  electrical  subways  in  cities  of  between  600,000  and  1,000, 
000  population,  the  former  statute  upon  that  subject  having  expired  by 
limitation  in  1887. 
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East  Rivek   Electric  L'ght  Company,   Appellant,  v. 
Hugh  J.   Grant,  as  Mayor,  &c.,  et  al.,  Respondents. 

•   Superior  Court  of  New  York  City,  March  4, 1890, 

(57  Superior,  653.) 
Wires  in  streets.— New  York  board  op  electrical  control. 

The  board  of  electrical  control  of  the  city  of  New  York  permitted  the 
plaintiff,  an  electric  light  company,  to  string  wires  upon  certain  exist- 
ing poles,  which  belonged  to  telegraph  companies.  Held,  that  this  was 
a  mere  license,  and  did  not  bind  either  the  board  to  its  continuance  or 
the  owners  of  the  poles  to  maintain  them  ;  and  that  the  plaintiff  was  not 
entitled  to  an  injunction  restraining  the  board  from  removing  the 
wires ;  the  poles  having  been  abandoned  bv  their  owners. 

Also  held  that,  it  being  admitted  that  uix>n  reasonable  notice  and  for 
reasonable  cause  the  board  had  xx>wer  to  require  the  removal  of  both 
poles  and  wires  ;  and  the  reasonable  cause  appearing  and  the  length  of 
reasonable  notice  not  being  shown  by  the  plaintiff,  it  failed  to  make  a 
case  for  injunction. 

Appeal  from  order  of  Special  Term,  denying  motion  for 
continuance  of  temporary  injunction  restraining  defendants, 
to  wit,  the  mayor,  the  board  of  electrical  control,  the  com- 
missioner of  public  works  and  the  8ui:)erintendent  of  the 
bureau  of  imcumbrances,  from  removing  certain  electric 
wires  from  the  poles  in  New  York  city. 

The  Sx>ecial  Term  opinion  was  as  follow^s  : 

"Ingraham,  J.:  By  the  permit  of  September  7,  1888, 
the  board  of  electrical  control  authorized  the  plaintiff  to 
string  four  wires  on  existing  poles  in  ^Sixth  avenue,  from 
Eighteenth  street  to  Carmine  street.  At  the  time  the  per- 
mit was  granted  the  Metropolitan  Telegraph  Company 
and  the  Western  Union  Telegraph  Company  owned  cer- 
tain poles  in  Sixth  avenue,  and  under  some  agreement 
with  these  companies  the  plaintifiE  placed  the  four  wires  on 
such  poles. 
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The  power  of  the  board  of  electrical  control  to  grant 
8uch  permit,  and  the  effect  of  such  permit,  when  granted, 
depend  upon  the  provisions  of  chap.  499  of  the  laws  of 
1885,  and  chap.  716,  laws  1887.  By  the  latter  act  all  the 
powers  and  duties  conferred  or  imposed  by  the  act  of  1885 
upon  the  commissioners  appointed  thereunder,  and  all  the 
powers  and  duties  imposed  upon  the  local  authorities  of 
the  city,  or  any  of  them,  in  respect  to,  or  affecting  the 
placing,  erecting,  construction,  suspension,  maintenance, 
use,  regulation  or  control  of  electrical  conductors,  or  con- 
duits or  subways  for  electrical  conductors  in  said  city,  were 
transferred  to,  conferred  and  imposed  upon,  and  were  there- 
after to  be  conclusively  e?  er  ?ised  and  performed  by,  said 
board  of  electrical  control.  This  provision  gave  to  the 
board  all  the  power  in  regard  to  the  electrical  con- 
ductors in  the  public  streets  which  before  that  act  had 
been  exercised  by  any  officer  or  department  of  the  muni- 
cipal corporation,  or  by  the  commissioners  appointed  by 
the  act  of  1885. 

*' There  is  nothing  in  the  act  in  question  that  would  limit 
the  power  of  the  board  to  revoke  a  permit,  or  authorize 

the  court  to  substitute  its  discretion  as  to  the  continuance 

■ 

of  electrical  conductors  erected  by  permission  of  the 
board  ;  nor  does  the  fact  that  the  board  gave  to  a  corpora- 
tion permission  to  string  its  wires  upon  certain  existing 
l)oles  amount  to  a  guaranty  that  the  poles  shall  always 
exist,  or  that  the  board  will  keep  the  poles  in  the 
position  in  which  the}*^  were  at  the  time  the  permit  was 
given.  It  is  apparent  that  such  a  permit  was  to  continue 
only  so  long  as  the  poles  should  continue  in  the  streets  ; 
and,  when  the  poles  as  erected  became  unnecessary  for  the 
use  for  which  they  were  originally  or  primarily  intended, 
it  is  clear  that  the  corporation  should  not  compel  the  board 
or  the  owner  of  the  poles  to  maintain  them  in  the  posi- 
tion in  which  they  were  at  the  time  the  permit  -was 
given.  The  permit  was  a  mere  license,  revocable  at  any 
time  by  the  board  that  granted  it ;  and  when,  in  conse- 
quence of  the  removal  of  the  wires  of  the  companies  that 
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owned  the  poles,  they  became  no  longer  necessary  for 
the  use  to  which  they  were  primarily  put,  in  the  absence  of 
an  express  contract,  neither  the  board  nor  the  city  was 
bound  to  maintain  the  poles,  nor  see  to  it  that  they  were 
not  removed. 

"This  is  just  what  happened.  It  is  clear  that,  as 
between  plaintiff  and  the  telephone  company,  plaintiff 
could  not  compel  the  telephone  company  to  maintain  these 
poles  for  the  purpose  of  maintaining  plaintiff's  wires. 
The  telephone  company  having  no  further  use  for  the 
poles,  have  abandoned  them,  and  the  board  has  revoked 
plaintiff' s  i)ermit  to  use  the  poles  for  its  wires ;  and  I  can 
see  no  ground  upon  which  plaintiff  can  claim  that  either 
the  telephone  company  or  the  board  of  electrical  control  is 
bound  to  keep  the  poles  in  position,  and  that  the  plaintiff 
can  use  them. 

*'The  ordinance  of  the  common  council,  under  which  the 
plaintiff  is  acting,  is  expressly  subject  to  the  power  of  the 
electric  commissioners.  Upon  that  board  are  conferred  all 
the  powers  before  conferred  upon  the  local  authorities. 
The  permit  under  which  the  plaintiff  acted  was  subject 
to  the  rules  and  regulations  of  the  board,  and  I  think  it 
is  clear  that  when  the  board,  having  power  to  say  when  the 
existing  poles  shall  be  removed,  directed  such  removal, 
the  plaintiff  had  no  right  to  insist  that  the  poles  shall 
remain. 

"Motion  to  continue  the  injunction  denied,  and  tempo- 
rary injunction  dissolved,  with  $10  costs.'^ 

William  H.  Kelly  and  Michael  J.  Kelly ^  for  appellant. 

WiUiam  H.  Clark  and  David  J.  Dean,  for  respondent. 

Bt  the  Couet.—  Sedgwick,  C.  J.:  The  action  was  for  an 
injunction  restraining  the  defendants  from  proceeding  to 
remove  the  wires  of  the  plaintiff  from  certain  poles  in  the 
Sixth  avenue,  from  Eighteenth  street  to  Carmine  street. 

I  am  of  opinion  that  the  views  expressed  by  the  learned 

VOL.  Ill — ^9. 
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judge  below  in  dissolving  the  temporary  injunction  were 
correct.  Some  considerations  not  pertinent  to  the  view  he 
took,  may  be  adduced  in  support  of  this  result. 

The  complaint  was  demurrable.  It  placed  the  plaintiff's 
right  to  use  the  poles  upon  its  possessing  a  franchise  under 
the  terms  of  an  ordinance,  as  follows:  ^'That  permission 
and  authority  are  hereby  given  and  granted  unto  the  East 
River  Electric  Light  Company  to  place,  construct,  and  to 
use  wires,  conduits,  and  conductors  for  electrical  purposes 
in  the  city  of  New  York,  and  over  and  under  the  streets, 
avenues,  etc.,  according  to  such  plans  as  may  be  directed, 
approved,  or  allowed  by  and  subject  to  the  powers  of  the 
electrical  subway  commissioners  and  to  the  provisioias  of 
chapter  499  of  the  laws  of  1885."  There  were,  however,  no 
allegations  of  fact  to  show  that  the  plaintiff  ^'strung  its 
electric  wires"  according  to  the  plan  and  the  provisions 
referred  to  in  the  ordinance.  There  was  no  averment  that 
it  had  received  a  permit  from  the  board  of  electrical 
control  to  use  the  poles  for  the  wires.  It  alleged  a  matter 
of  law  only,  that  it  strung  its  wires  "pursuant  to  the 
authority  conferred  upon  it  by  law." 

The  plaintiff  did  not  show  a  right  to  the  equitable  and 
discretionary  relief  of  injunction.  The  object  of  the  relief, 
as  asked,  was  to  restmin  the  commission  of  a  trespass.  The 
facts,  however,  stated  in  the  complaint  and  in  the  affidavit 
did  not  prove  that  the  plaintiff  could  not  obtain  full  and 
adequate  relief  by  the  recovery  of  damages. 

It  was  admitted  on  the  argument  that  the  board  of  elec- 
trical control  could  upon  reasonable  notice,  for  reasonable 
cause,  require  the  plaintiff  to  remove  its  wires  from  the  poles. 
It  appeared  that  there  was  reasonable  cause  on  which  the 
board  could  act.  For  instance,  the  poles  themselves  were 
incumbrances  which  might  ^'e  lawfully  removed,  and  the 
poles  were  of  a  size  that  was  not  necessary  to  the  business 
of  the  plaintiff.  Therefore  the  right  of  plaintiff,  construing 
all  things  most  favorably  to  it,  was  to  maintain  the  wii«8 
until  such  reasonable  notice.  The  plaintiff  did  not  show 
what  the  time  of  reasonable  notice  would  be,  and^  of  course, 
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did  not  show  the  extent  of  the  damages  the  plaintiff  would 
suffer  from  not  being  permitted  to  retain  its  wires  npon  the 
poles  during  the  lapse  of  that  time. 

The  plaintiff  in  part  relies  upon  a  permit  of  the  board 
that  authorized  the  plaintiff  ^ '  to  string  four  wires  on  existing 
poles  on  Sixth  avenue,  from  Eighteenth  street  to  Carmine 
street."  The  i)ermit  necessarily  referred  to  the  poles  as  then 
rightfully  there.  It  was  not  implied  that  the  permit  should 
operate  after  the  poles  ceased  to  be  rightfully  in  the  streets. 

The  order  should  be  affirmed  with  $10  costs  to  abide  the 
event,  and  the  disbursements  to  be  taxed. 

TnuAX  and  Duono,  JJ.,  concurred. 


Norra. —  See  note  to  U,  S,  Blum,  Co,  v.  Grant,  ante,  p.  95;  also  to 
Bnuh  Elec  Ilium,  Co.  v.  Conaolidated  Tel.  d:  Elec.  Subway  Co.,  ante. 

This  case  is  cited  in  United  StatcB  Blum.  Co,  v.  Grant,  pout. 

In  Manhattan  Electric  Light  Co.  v.  Grant,  mayor,  &c.,  et  al.,  81  N.  T. 
SL  R  254,  mem.  561  Hun,  642,  decided  at  the  same  time  as  the  above  case, 
the  relief  sought  was  an  injunction  to  restrain  the  transfer  of  the  subways 
from  one  company  to  another  and  the  making  of  a  contract  with  the  new 
company  for  the  construction  of  further  subways.  The  plaintiff  was  the 
owner  of  wires  and  cables  in  the  existing  subways  and  of  others  which 
would  have  to  be  placed  in  the  new  ones.  The  following  is  the  opinion  in 
full: 

Per  Curiam  :  The  plaintiff  in  this  action  has  no  such  rights  secured  to 
it  either  by  the  statutes  or  the  agreement  which  it  has  made  as  entitle  it 
to  interfere  with  the  action  of  the  board  of  electrical  control  for  the  con- 
struction of  the  remaining  subways,  and  no  injunction  at  its  suit  is 
required  by  the  circumstancea. 

Hie  order  wiU,  therefore,  be  affirmed,  with  ten  dollars  costs  and  dis- 
hunements. 

Vaji  Bsmrr,  P.  J.,  Bradt  and  Danuels,  JJ.,  concur. 
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Geoege  E.  Akmstrong,  Appellant,  v.  Hugh  J.   Grant, 
Mayor,  &c.,  and  others.  Respondents. 

N.  F.  General  Term,  Firtt  Dept,  MarcJi,  1890. 

(56  Hun,  220.) 

New  York  subways  acts.— Illegal  contract.— Taxpayer's  action. 

A  proposed  contract  of  the  board  of  electrical  control  of  New  York  city, 
with  a  company  engaged  in  the  business  of  constructing  subways  for 
electric  wires,  held  to  be  illegal  in  specified  particulars.  Also  held,  that 
the  remedy  was  properly  sought  by  means  of  a  taxpayer's  action. 

Appeal  from  order  denying  motion  to  continue  an 
injunction  restraining  the  board  of  electrical  control  of  the 
city  of  New  York  from  making  a  specified  or  any  contract 
with  the  Standard  Electrical  Subway  Company  for  the  con- 
struction  or  maintenance  of  subways  for  electrical  conduc- 
tors in  the  streets.  The  facts  are  sufficiently  stated  in  tlie 
opinion. 

Elihu  Root  and  De  Lancey  Nicoll^  for  appellant. 

Wheeler  //.  Feckham^  W.  U.  Cohen  and  2).  J.  Dtan^  for 

respondents. 

PerCuEiAM.:  This  action  has  been  brought  by  the 
plaintiff,  who  is  a  taxpayer  of  the  city  of  New  York,  upon 
property  assessed  for  an  amount  exceeding  the  sum  of 
$1,000.  The  object  of  it  is  to  prohibit  and  enjoin  the 
making  and  execution  of  a  contract  proposed  to  be  made 
between  the  Standard  Electric  Subway  Company  and  the 
board  of  electrical  control  in  and  for  the  city  of  New  York, 
created  and  authorized  to  act  under  chapter  716  of  the 
laws  of  1887.  The  plaintiff  placed  his  right  to  maintain 
the  action  upon  the  authority  created  by  chapter  673  of 
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the  laws  of  1887.  This  act  authorizes  any  person,  or  num- 
ber of  persons,  whose  assessments  for  the  payment  of 
taxes  upon  their  property  shall  exceed  $1,000,  upon  giving 
the  security  therein  mentioned,  to  prosecute  and  maintain 
an  action  against  all  officers,  agents,  commissioners  and 
other  persons,  acting  for  and  on  behalf  of  any  county, 
town,  village  or  municipal  corporation  in  this  State,  and 
each  and  every  of  them,  to  prevent  any  illegal  official  act 
on  their  part,  or  to  prevent  any  waste  or  injury  to,  or  to 
restore  and  make  good  any  of  the  property,  funds  or  estate 
of  such  county,  town,  village  or  municipal  corporation. 

The  act,  as  it  has  been  in  this  manner  adopted,  is  very 
broad  and  comprehensive  in  its  provisions.  Its  object 
seems  to  have  been  to  vest  the  taxpayer  with  the  authority 
of  restraining  not  only  municipal  corporations  in  the  State, 
but  their  officers,  from  violating  the  obligations  and  duties 
of  their  trusts  by  any  illegal  official  act,  or  any  act  which 
would  cause  waste  or  injury  to  the  funds,  property  or 
estate  of  the  municipality.  And  if  the  contract  which  is 
proposed  to  be  made  between  the  board  of  electrical  con- 
trol and  the  Standard  Electric  Subway  Company  would  be 
either  illegal,  or  produce  waste  or  injury  to  the  property  of 
the  municipality,  then  the  plaintiff,  as  a  taxpayer,  is 
invested  with  the  right  to  maintain  and  prosecute  the 
action. 

The  objection  has  been  taken  that  other  parties  should 
have  been  brought  into  the  action  to  enable  the  plaintiff  to 
maintain  it  under  the  authority  of  this  statute.  But  if 
this  objection  should  be  held  to  be  well  founded,  it  would 
be  no  amswer  to  the  right  to  maintain  the  action,  for,  by 
section  452  of  the  Code  of  Civil  Procedure,  ample  pro- 
vision has  been  made  to  supply  any  defect  which  may  be 
found  in  the  action  in  this  respect.  It  has  been  there 
declared  that  where  a  complete  determination  of  the  con- 
troversy can  not  be  had  without  the  presence  of  other 
parties,  the  court  must  direct  them  to  be  brought  in.  But, 
as  no  vested  rights  have  been  acquired,  there  would  seem 
to  be  no  ground  for  this  objection. 
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The  case,  accordingly,  is  not  one  on  this  account  for  the 
dismissal  of  the  complaint  or  the  denial  of  such  relief  as 
will  prevent  the  consummation  of  the  illegal  acts  which  the 
statute  has  intended  to  avoid.  The  members  of  the  board 
of  electrical  control  have  been  made  parties  to  the  action, 
whose  object  is  to  prevent  them  from  doing  that  which  may- 
be found  to  be  intended  to  be  done  without  lawful  author- 
ity ;  and  if  a  case  has  been  presented  from  which  it  can  be 
seen  that  such  an  illegal  and  wasteful  act  is  contemplated 
or  intended  by  the  members  of  this  board,  they  may  be  pre- 
vented from  consummating  it  by  an  injunction;  that 
board  having  no  general  authority  to  act,  but  deriving  all 
their  authority  from  the  provision^  of  the  statute. 

The  object  of  the  legislation  concerning  the  action  of 
this  board  has  been  to  provide  the  means  for  placing  the 
electric  and  telegraphic  wires  used  in  the  city  in  subways 
to  be  constructed  and  maintained  under  the  surface  of  the 
streets  of  the  city.  This  legislation,  so  far  as  it  is  required 
to  be  considered  in  this  action,  is  contained  in  chapter  499 
of  the  laws  of  1885,  chapter  503  of  the  laws  of  1886,  and 
chapter  716  of  the  laws  of  1887.  The  latter  act  has  defined 
and  declared  more  particularly  the  manner  in  which  this 
object  shall  be  attained  through  the  action  and  authority 
of  the  members  of  the  board  of  electrical  control. 

In  the  year  1886  they  entered  into  a  contract  with  the 
Consolidated  Telegraph  and  Electric  Subway  Company,  for 
the  construction  and  maintenance  of  the  subways  mentioned 
and  referred  to  in  it.  A  f uther  agreement  was  also  entered 
into,  modifying  and  changing  this  contract  in  respects  not 
necessary  to  be  considered  in  the  disposition  of  thii^ppeal, 
which  contracts  were  validated,  except  as  to  a  few  of  theii 
features,  by  the  act  of  1887.  This  company  proceeded  in 
the  construction  of  the  subways  mentioned  in  this  contract ; 
but  they  have  not  been  completed,  and  the  company  hoB 
announced  that  in  their  opinion  the  subways  cannot  be 
completed  in  less  than  two  years.  It  has  not  refused  to 
proceed  with  the  work,  but  in  consequence  of  an  arrange- 
ment or  understanding  entered  into  with  the  Standaid 
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Electric  Subway  Company  it  proposes  to  surrender  and 
assign  all  its  rights  and  interests  in  certain  portions  of 
these  contracts,  and  the  work  it  has  already  performed,  to 
the  latter  company;  and  to  carry  this  arrangement  or 
understanding  into  effect  a  contract  has  been  proi)osed  by 
the  Standard  Electric  Subway  Company,  and  sanctioned  by 
the  counsel  lor  the  city  of  New  York ;  and  whether  this 
contract,  in  this  manner  accepted,  is  one  which  the  acts 
already  mentioned  will  allow  to  be  executed  and  carried 
into  effect  is  the  more  important  part  of  the  controversy 
now  before  the  court. 

Previous  to  the  time  when  the  form  of  the  contract  was 
determined,  and  on  or  about  the  19th  of  February,  1890,  a 
resolution  was  adopted  by  the  board  of  electrical  control 
containing  a  statement  of  the  streets  and  avenues  in  which 
it  was  intended  that  these  subways  should  be  constructed, 
and  by  this  resolution  it  was  stated  that  they  should  be 
built  within  the  current  year  of  1890.    This  was  the  obvious 
as  well  as  the  expressed  purpose  of  the  board  as  to  the 
time.    It  was  designed  that  the  work  should  be  done  with 
the  greatest  jKJSsible  expedition,  and  the  streets  mentioned 
in  the  resolution  thereby  provided  with  an  adequate  system 
of  lights  by  corporations  or  individuals  who  might  be 
authorized  to  use  the  subways.    But  this  resolution  has 
been  made  no  part  of  the  contract  which  it  is  proposed 
shall  be  entered   into.    It  has,  it  is  true,  been  generally 
referred  to  therein,  but  nowhere  has  it  been  made  a  part  of 
this  contract ;  neither  has  the  party  with  whom  it  is  pro- 
posed to  make  the  contract  been  in  any  manner  obligated 
by  its  terms  or  its  necessary  implications,  either  to  con- 
struct the  subways  within  the  current  year  or  in  the  streets 
and  avenues  mentioned  in  the  resolution.    This  part  of  the 
contract,  as  it  is  recited  is,  that  it  is  deemed  reasonable, 
advisable  and  proper,  for  the  purpose  of  carrying  into 
effect  the  provisions  and  intent  of  the  act  of  1887,  that  the 
contract   should  be  made ;   and  that  act  certainly  con- 
templates the  construction  of  the  subways  with  all  possible 
^patch,  and  the  removal  of  the  poles  and  wires  from  the 
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streets  and  the  placing  and  operating  of  these  wires  in  the 
subways. 

The  immediate  object  of  the  board  was  that  the  subways 
should  be  made  to  include  the  streets  and  avenues  men- 
tioned in  the  resolution,   and  be   completed  within  the 
current  year.     But  that  object  the  contract,  as  it  has  been 
drawn   and  is  proposed   to  be  executed,  in  no  manner 
secures  to  be  accomplished.     Certain  recitals  are  contained 
in  the  preceding  part  of  the  proposed  contract.    But  none 
are  so  expressed  as  to  include  the  construction  and  main- 
tenance of  subways  in  the  streets  or  avenues  or  within  the 
time  mentioned  in  the  resolution.     Its  recitals  refer  to  the 
fact  that  a  contract  had  been  entered  into  with  the  Con- 
solidated Subway  Company  for  the  building  of  subways, 
and  that  certain  subways  had  been  built  by  that  company ; 
and  that  the  company  had  conveyed  to  the  Standard  Sub- 
way Company  all  the  subways,  conduits,  and  ducts  it  had 
built  except  those  appropriated  to  the  use  of  the  Edison 
Electric  Illuminating  Company ;  and  that  the  Consolidated 
Company  had  applied  to  the  board  for  such  a  modification 
of  its  own  contract  as  would  relieve  it  from  obligation  to 
manage  and  maintain  and  operate  the  subways,  and  from 
the  further  obligation  to  build  subways  for  electric  light 
and    power    conductors ;    and  that  the  members  of  the 
board   had  modified  the    contract   of    the    Consolidated 
Company  by    an    instrument   of    even    date ;    and    that 
the  Standard  Subway  Company  were  desirous  to    enter 
into  a  contract  for  building,  etc.,  of  such  further  subways. 
What  these  further  subways  were  which  the  latter  company 
was  to  enter  into  a  contract  to  build,  is  not  mentioned  in 
the  recitals  or  anywhere  in  the  proposed  contract.     But,  by 
the  references  afterwards  made,  these  further  subways  have 
been  generally  referred  to  without  the  addition  of  any 
language  so  far  extending  them  as  to  include  the  subways 
mentioned  in  the  resolution.     The  contract  then  proceeds 
with  the  covenant  that  the  party  of  the  second  part  (tlie 
Standard  Company)  agrees  to  provide,  build,  equip,  main- 
tain and  operate,  as  herein  provided,  the  subways  in  this 
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contract  mentioned  and  referred  to.  What  these  subways 
were  intended  to  be  was  here  no  further  expressed  than 
that  thev  were  those  mentioned  and  referred  to  in  the  con- 
tract,  and  the  contract  had  mentioned  and  referred  to  no 
more  than  "further  subways;"  and  the  language  of  the 
contract  in  its  subsequent  provisions  has  been  confined  and 
applied  in  the  same  manner.  By  article  2  of  the  proposed 
contract,  it  has  been  declared  that  the  subways  aforesaid, 
as  the  Standard  Company  shall  be  directed  by  the  party  of 
the  first  part  to  build,  shall  be  built  in  accordance  with  the 
plans  and  specifications  theretofore  furnished,  or  to  be  fur- 
nished, by  the  board ;  but  no  language  has  been  employed 
in  this  part  of  the  contract,  or  indeed  in  any  other,  by 
which  this  company  agreed  that  it  would  build  such  sub- 
wars  as  the  board  should  direct  it  to  build.  Power  to  make 
modifications  and  changes  which  might  be  reasonably  neces- 
sary has  been  reserved  to  the  board,  but  that  power  extends 
onlvtothe  said  subways,  or  their  mode  of  construction.  The 
next  division  of  the  contract  uses  the  language  in  the  same 
way  of  "said  subways,"  and  so  does  the  paragraph 
immediately  following,  with  the  additional  right  to  the 
board,  in  case  such  subways  shall  not  be  sufficient  for  the 
companies  or  corporations  applying  to  use  them,  that  then 
additional  stibways  sufficient  therefor  should  be  constioicted 
and  laid.  But  this  does  not  enlarge  the  extent  of  the 
streets  or  avenues  in  which  the  additional  subways  should 
be  placed.  It  merely  provides  for  making  the  additions 
where  those  already  constructed  shall  prove  to  be  insuffi- 
cient for  the  corporations  applying  to  use  them.  The  board 
then  reserve  to  themselves  the  right  to  permit  any  other 
company  or  corporation  to  build  the  subways  not  pre- 
viously ordered  to  be  built  by  the  Standard  Subway  Com- 
pany. It  further  proceeds,  in  its  reference  to  the  subways, 
to  use  the  same  language  of  "  said  subways,"  in  no  manner 
enlarging  the  work  to  be  constructed  so  as  to  include  any 
or  either  of  the  avenues  and  streets  mentioned  in  the 
resolution.  In  this  respect  the  proposed  contract  is  radi- 
cally defective,  and  not  within  the  limits  imposed  upon  the 
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board  by  its  own  resolution  adopted,  defining  and  declaring 
the  territory  over  which  the  subways  should  be  built  and 
maintained. 

A  similar  defect  is  found  in  the  contract  as  to  the  entire 
want  of  any  specification  concerning  the  time  within  which 
the  subways  are  to  be  laid.  By  the  resolution  which  was 
adopted,  the  contract  to  be  entered  into  should  limit  this  to 
the  period  of  the  current  year.  But  there  is  absolutely  no 
provision  in  the  contract  subjecting  it  to  this  limitation. 

By  section  7  of  the  act  of  1887,  the  power  to  hear  and 
settle  disputes  as  to  the  use  of  the  subways  has  been 
conferred  upon  the  justices  of  the  Supreme  Court,  any 
judge  of  the  Court  of  Common  Pleas,  or  of  the  Superior 
Court  of  the  city  of  New  York,  or  upon  the  courts  them- 
selves. When  any  difference  may  arise  as  to  the  terms 
upon  which  that  use  should  be  granted,  this  act  requires 
the  difference  to  be  settled  under  its  provisions,  while  by 
subdivision  10  of  the  proposed  contract  it  has  been  provided 
that  in  case  any  dispute  shall  arise  between  the  party  of  the 
second  part  (which  is  the  Standard  Company)  and  any 
company  occupying  or  desiring  or  requiring  to  occupy  said 
subways,  the  same  should  be  referred  to  the  members  of 
the  board  or  their  successors  for  settlement,  whose  decision 
should  be  final.  This  part  of  the  contract  was  inserted 
without  authority,  for  the  only  power  which  the  board  has 
over  the  subject  is  that  defined  and  delegated  by  these  dif- 
ferent acts. 

The  eighth  section  of  the  act  has  confen-ed  upon  the  com- 
missioners of  the  sinking  fund  the  power  to  purchase  the 
subways  by  making  the  payments  mentioned  in  the  section. 
This  provision  has  been  in  no  way  complied  with  in  the 
contmct  now  under  consideration. 

By  section  15  of  the  contract,  the  city,  at  any  time  after 
January  1,  1897,  would  have  the  right  to  buy  the  subways 
which  had  been  theretofore  constructed  under  the  contract ; 
subject,  however,  to  all  leases,  mortgages  or  contracts 
theretofore  lawfully  made  within  the  limits  imposed  by 
section  12  of  the  contract.     Section  12  imposes  no  limita- 
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tion  as  to  the  amount  of  mortgages  or  incumbrances  which 
might  be  placed  by  the  company  upon  the  subways  con- 
structed by  it.  The  limitations  therein  contained  apply 
only  to  the  case  when  the  city  should  take  possession  of 
the  subways  by  reason  of  the  failure  of  the  contracting 
company  to  comply  with  the  terms  of  the  contract.  The 
result  would  be  that  the  Standard  Company  might  mort- 
gage to  any  amount  tliat  they  pleased,  as  long  as  they  did 
not  fail  to  comply  with  the  terms  of  their  contract,  so  as  to 
make  themselves  liable  to  the  forfeiture  contained  in  the 
twelfth  paragraph  of  the  contract.  The  city,  if  it  desired 
to  become  the  purchaser,  would,  by  the  terms  of  the 
contract,  be  required  to  assume  this  mortgage,  no  matter 
how  large  it  might  be,  which  is  in  direct  conflict  with 
section  8  of  the  act,  which  declares  that  such  mortgages  at 
the  time  of  the  purchase  shall  not  exceed  60  per  cent,  of 
the  cost,  and  the  company,  by  the  terms  of  the  contract, 
would  be  enabled,  by  the  placing  of  excessive  mortgages 
upon  the  property,  to  prevent  the  city  from  becoming  a 
purchaser. 

It  has  also  been  declared  in  the  proposed  contract  that 
the  rights  of  the  Standard  Company  shall  be  subject  to 
any  liability  subsequently  enacted  by  the  Legislature,  and 
no  qualification  of  that  description  was  included  in  the 
resolution  or  any  action  taken  by  the  board. 

It  is  true  that  some  of  these  defects  are  not  so  fundamen- 
tal as  to  justify,  if  they  stood  alone,  the  prohibition  of  the 
court  that  this  contract  should  not  be  entered  into.  But 
there  are  others  of  so  radical  a  nature  as  to  involve  an 
entire  want  of  authority  in  the  action  authorized  to  be 
taken  by  the  board. 

These  attributes  consist  mainly  of  the  omission  to  bind 
the  Standard  Company  to  the  construction  of  the  subways 
mentioned  in  the  resolution,  and  to  do  that  within  the 
period  of  one  year,  which  in  the  judgment  of  the  board 
would  be  sufficient  for  that  purpose,  and  sections  10  and  16 
of  the  contract,  which  are  in  direct  hostility  to  the  pro- 
visioDs  of  sections  7  and  8  of  the  act  of  1887.    Experience 
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has  demonstrated  the  necessity  of  requiring  corporations  in 
their  contracts  with  municipal  bodies  or  their  officers  to 
clearly  and  explicitly  define  their  obligations,  and  leave  as 
little  as  possible  to  future  uncertainties;  for,  after  the 
agreements  or  privileges  may  be  obtained,  the  exacting 
disposition  of  the  parties  contracting  with  these  bodies  is 
such  as  to  exclude  all  possible  concessions  or  understand- 
ing which  may  be  essential  to  promote  and  protect  the 
interests  of  the  public. 

These  contracts  cannot  be  made  in  language  too  plain  or 
concise  to  prevent  the  possibility  of  future  disputes  and 
controversies.  And  while  the  granting  of  an  injunction 
against  the  execution  of  a  contract  such  as  the  one  pro- 
posed will  be  attended  with  some  delay  in  securing  the 
accomplishment  of  the  object  intended  to  be  produced  by 
the  action  of  the  board,  it  will  in  the  end  be  much  more 
advantageous  to  the  public  that  its  interests  shall  be 
clearly  and  expressly  limited  here,  than  to  permit  the  con- 
tract now  proposed  to  be  entered  into  to  be  executed,  which 
could  not  fail  to  engender  disputes,  and  would  leave  it  to 
the  volition  of  the  Standard  Company  to  construct  subways 
or  not  as  it  might  afterwards  determine  to  be  most  expedient 
for  its  own  interests. 

The  plaintiff  is  in  a  position,  as  a  taxpayer,  to  prevent 
this  illegal  contract  from  being  subscribed  and  completed  ; 
certainly  until  it  shall  be  made  entirely  definite  and  clear 
that  the  rights  of  the  public  will  be  subserved  and  effectu- 
ally secured. 

We  express  no  opinion  as  to  whether  or  not,  as  the  facts 
appear  in  this  case,  such  a  condition  of  affairs  exists  as 
authorizes  the  board  of  electrical  control  to  enter  into  new 
contracts  for  the  construction  and  maintenance  of  subways, 
because  in  case  it  should  hereafter  be  finally  determined 
that  such  authority  did  not  exist,  the  Standard  Company 
would  be  the  only  party  which  would  be  injured,  having 
expended  its  money  in  structures  under  the  streets  of  New 
York,  to  which  they  had  acquired  no  title. 

As  to  any  loss  which  the  Standard  Company  may  incur, 
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tlie  court  cannot  be  concerned  in  the  disposition  of  the  case. 
It  is  with  those  that  inhere  in  the  public,  and  which,  by 
the  act  first  referred  to,  are  designed  to  be  protected,  that 
the  court  is  now  called  upon  to  deal. 

Neither  of  these  objections,  ©xcept  that  as  to  the  time  for 
the  completion  of  the  w^ork,  seems  to  have  been  brought 
to  the  attention  or  the  court  at  Special  Term,  and  they 
were  singularly  omitted  in  the  points  of  the  counsel  on  the 
argument  of  the  appeal. 

The  order  will  be  reversed,  with  ten  dollars  costs  and 
disbursements,  and  an  injunction  issued  in  the  form  to  be 
fixed  at  the  time  of  the  settlement  of  the  order. 

Present :  Vak  Brunt,  P.  J.,  Brady  and  Daniels,  J  J. 

So  ordered. 


Note — See  note  to  Z7.  S.  Ilium,  Co.  v.  Grant,  ante,  p.  95;  also  to 
Bruth  Elec  lUum.  Co.  t.  Contol.  Tel.  A  Elec.  Sttbway  Co.,  post. 

The  case  of  Edward  Henry  v.  The  Board  of  Electrical  Control,  N.  Y. 
Superior  Court,  1891,  arose  under  the  last  part  of  section  6  of  the  act  of 
1&87,  viz.:  "  But  if  at  any  time  or  for  any  reason  the  said  agreement  [with 
the  Consolidated  Subway  Co.]  so  amended  shall  be  or  become  inoperative 
or  ineffectual  for  the  accomplishment  of  its  just  purpose  and  the  purposes 
of  this  act,  or  if  the  said  company  shall  be  unable,  or  after  reasonable 
notice  and  opportunity  given  by  the  said  board  or  its  successors,  it  shall 
fail  or  decline  to  comply  with  or  carry  into  effect  the  said  agreement  in 
all  its  terms,  then  in  that  event  the  said  board  or  its  successors  may,  with 
the  approval  of  the  mayor  and  the  counsel  to  the  corporation  of  the  city  of 
New  York,  make  such  new,  further,  or  different  contracts  with  the  same 
or  other  parties  as  may  be  reasonable  or  necessary  to  carry  into  effect  the 
provisions  and  intent  of  this  act." 

The  action  was  brought  by  the  plaintiff  as  a  taxpayer,  and  the  decision 
continued  a  preliminary  injunction  restraining  the  board  from  making  a 
new  contract  with  the  Empire  City  Subway  Co.,  and  from  relieving  the 
Consolidated  Co.  from  any  of  its  contract  obligations.  The  decision  was 
made  upon  the  ground  that  it  did  not  appear  that  the  former  contract  had 
become  inoperative  or  ineffectual,  or  that  the  Consolidated  Co.  was  imable 
or  had  failed  or  declined  to  carry  out  its  contract ;  also,  that  the  provision 
of  the  contract  for  releasing  certain  of  the  existing  subways  from  forfeit- 
ure was  unauthorized  and  illegaL 
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The  Ahebioan  Rapid  Telegraph  Compattt,  Appellant, 

V.  Jacob  Hess  et  al.,  Respondent. 

New  York  Court  of  Appeals^  Feb.  t^,  1091. 

(125  N.  Y.  641.) 

Poles  and  wirbs  in  streets.— Leqislative  and  municipal  control.- 

New  York  subways  acts. 

A  telegraph  company  organized  under  the  act  of  1848,  and  obtaining  from 
it  the  right  to  construct  its  lines  of  telegraph  upon  the  public  streets  or 
highways,  acquires  no  absolute  interest  in  the  highway  or  the  land.  It 
is  subject  to  the  police  power  of  the  State,  wielded  through  its  municipal 
agencies,  which  can  direct  the  lines  to  be  taken  down  and  placed  in  sub- 
ways provided  for  them.  This  interest  in  the  land  is  in  reality  nothing 
more  than  a  mere  liceuMe  granted  by  the  State  to  construct  lines  along 
and  upon  the  public  roads  and  highways,  and  is  revocable  at  the  pleas- 
ure of  the  Legislature.    See  People  v.  Dolan,  126  N.  Y.,  at  page  176. 

But  if  the  act  (laws  1848,  chap.  265,  as  amended  laws  1858,  chap.  471)  con- 
ferred 2k  franchise  upon  telegraph  companies  as  to  the  use  of  city  streets 
for  the  maintenance  of  their  lines,  the  Legislature  did  not  and  could  not 
divest  itself  of  its  control  over  the  streets  for  the  public  welfare,  so  that 
it  could  not  thereafter  direct  and  regulate  the  manner  in  which  the 
streets  shall  be  used. 

The  New  York  subways  acts  upheld,  especially  that  provision  of  the  act  of 
1887  which  permits  the  removal  of  poles  and  wires  by  the  board  of  elec- 
trical control  of  the  city  of  New  York  upon  failure  of  the  company  after 
due  notice  to  remove  them  to  the  subways. 

The  contract  for  the  construction  of  subways  in  the  streets  of  New  York 
city,  made  by  the  board  of  subway  commissioners  with  the  Consolidated 
Telegraph  and  Electrical  Subway  Company,  was  within  the  power  of  the 
Legislature  to  authorize  and  ratify,  as  was  done  by  the  acts  of  1885  and 
1887  respectively. 

The  requirements  of  the  poet-roads  acts  of  Congress  in  favor  of  telegrraph 
companies  are  fully  observed  by  permitting  them  to  maintain  their  tinea 
in  subways  underneath  the  streets  of  the  city. 

Cases  of  this  series  cited  in  opinion :  People,  dbe.  v.  Squire^  vol.  9,  pu  \1% ; 
U,  S.  Illuminating  Co.  v.  HeASj  vol.  2,  p.  187 ;  U,  S.  liluminating  Co.  ▼. 
Orantj  ante,  p.  95 ;  W.  U,  Tel,  Co.  v.  Mayor  of  New  York,  voL  8» 
p.  105. 
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Appeal  from  judgment  of  General  Term,  First  Depart- 
ment, eatered  upon  an  order  affirming  a  judgment  of  Special 
Term,  dismissing  the  complaint  upon  the  merits. 

Facts  stated  in  opinion. 

William  O.  WilsoUj  for  appellant. 
D.  J.  DeaUj  for  respondent. 

Earl,  J. :  Prior  to  1883,  the  plaintiff  was  incorporated 
under  the  act  265  of  the  laws  of  1848,  the  general  act  for 
the  incorporation  and  regulation  of  telegraph  companies, 
and  the  acts  amendatory  thereof,  and  prior  to  that  year  it 
had  erected  its  lines  of  telegraph  poles  and  wires  in  the 
streets  of  the  city  of  New  York,  described  in  the  complaint. 
It  also  had  extensive  connecting  lines  in  other  States  and 
throughout  this  State,  which  constituted  a  system  of  tele- 
graphy then  in  active  use  and  operation. 

Section  6  of  the  act  of  1848  provides  as  follows : 

Such  association  is  authorized  to  construct  lines  of  telegraph  along  and 
upon  any  of  the  public  roads  and  highways  or  across  any  of  the  waters 
within  the  limits  of  this  State,  by  the  erection  of  the  necessary  fixtures, 
induding  poets,  piers  or  abutments,  for  sustaining  the  cords  or  wires  of 
such  lines  ;  provided  the  same  shaU  not  be  so  constructed  as  to  incommode 
the  public  use  of  said  road  or  highway  or  injuriously  interrupt  the  naviga- 
ti(Ki  of  said  waters ;  nor  shaU  this  act  be  so  construed  as  to  authorize  the 
construction  of  any  bridge  across  any  of  the  waters  of  this  State. 

The  act  chapter  471  of  the  laws  of  1863  amends  the  act  of 
1848,  and  section  3  thereof  provides  as  follows : 

Sodi  aaaodaiion  is  authorized  to  erect  and  construct,  from  time  to 
time,  the  necessary  fixtures  for  such  lines  of  telegraph  upon,  over  or  under 
any  of  the  public  rqads,  streets  and  highways,  and  through,  across  or  under 
any  of  the  waten  within  the  limits  of  this  State,  subject  to  the  restrio- 
tions  in  the  said  recited  act  oonl^ned. 


The  plaintiff  constructed  its  telegraph  lines  in  the  streets 
of  the  city  of  New  York,  under  the  acts  referred  to,  with- 
out any  apeoial  gmnt  or  authority  from  the  city. 
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The  claim  of  the  plaintiif  is  that  these  acts  operated  as  a 
grant  to  it  of  a  franchise  to  use  the  streets  for  its  poles  and 
wires,  and  that,  therefore,  an  inviolable  contract  was  created 
which  is  under  the  protection  of  the  Federal  Constitution, 
and  hence  that  neither  the  State  nor  the  city  under  its 
authority  could  cause  its  poles  and  wires  to  be  removed 
from  the  streets,  except  upon  compensation  to  it  ascertained 
in  the  manner  prescribed  bv  the  Constitution  and  laws  for 
cases  where  private  property  is  condemned  for  public  use. 

We  think  the  act  of  1848,  as  amended  in  1863,  can  in  no 
proper  sense  be  said  to  have  granted  any  interests  to  the 
plaintiff  in  the  streets  of  the  city.  There  certainly  was  no 
formal  grant,  and  the  statutes  contain  no  terms  or  phrase- 
ology appropriate  to  a  grant.  They  at  most  confer  upon 
the  plaintiff  an  authority  or  license  to  enter  upon  the  streets 
for  its  purposes,  and  subject  to  certain  conditions.  The 
people  of  the  State  do  not  own  the  streets,  and  the  only 
authority  the  Legislature  has  over  them  is  to  deal  with 
them  as  streets,  and  to  regulate  their  use  as  streets  for 
public  purposes  ;  and  by  these  acts  it  in  effect  determined 
that  one  of  the  purposes  for  which  the  streets  could  be  used, 
was  the  erection  of  poles  and  stringing  of  wires  for  the 
business  of  telegraphing,  and  that  that  was  a  public  use  not 
inconsistent  with  the  use  of  the  streets  for  general  street 
purposes.  These  are  general,  public  legislative  acts  in  the 
exercise  of  the  i)olice  power  of  the  State,  and,  therefore, 
they  were  not  beyond  the  reach  or  touch  of  future  legisla- 
tion. The  Legislature  did  not  intend  to  divest  itself  and 
could  not  divest  itself  of  its  control  over  the  streets  for  the 
public  welfare,  and  we  must  infer,  from  the  language  used, 
that  it  did  not  intend  to  bind  itself  by  an  irrevocable  grant. 
If,  therefore,  these  acts  are  to  be  construed  as  merely  confer- 
ring a  license  which  has  been  acted  upon  by  the  plaintiff, 
the  Legislature  could  [revoke  the  license  or  modify  it  in 
any  way  or  at  any  time  when  the  public  interest  might 
require  it. 

But  in  this  case  it  is  not  necessary  to  hold  that  the  plaint- 
iff did  not  bv  the  acts  referred  to  obt/ain  some  sortof  fran- 
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chise  in  the  streets  of  the  city.  We  may,  for  the  present 
purpose,  construe  these  acts  as  constitnting,  in  some  sense, 
grants  of  interests  in  the  streets  to  the  companies  organized 
under  them,  and  contracts  sub  modo  with  such  corpora- 
tions, and  yet  the  contention  of  the  plaintiflP  in  this  case 
must  fail. 

In  the  exercise  of  its  rights  under  the  assumed  grant  and 
contract,  this  corporation  was  subject  to  the  regulation  and 
control  of  the  Legislature.    By  giving  the  franchise  the 
State  did  not  abdicate  its  power  over  the  public  streets, 
nor  in  any  way  curtail  its  police  power  to  be  exercised  for 
the  general  welfare  of  the  people,  nor  did  the  State  absolve 
itself  from  its  primary  duty  to  maintain  the  streets  and 
highways  of  the  State  in  a  safe  and  proper  condition  for 
public  travel  and  other  necessary  street  and  highway  pur- 
poses.   The  grant,  if  any,  was  made  in  reference  to  the 
streets  and  their  maintenance  and  regulation  forever  as 
streets.    The  State  could  at  all  times  regulate  the  size  and 
location  of  the  poles,  the  height  of  the  wires  from  the  sur- 
face of  the  ground  and  their  location  in  the  streets ;  and 
when  the  poles  and  wires  became  a  serious  obstruction  and 
nuisance  in  the  streets  from  any  cause,  it  could  take  such 
action  and  make  such  provisions  by  law  as  were  needful  to 
remove  the  nuisance  and  restore  the  utility  of  the  streets 
for  public  purposes.    The  right  of  the  plaintaiflf  to  main- 
tain and  operate  its  wires  in  the  streets  could  cert^ainly  be 
no  greater  than  the  right  of  railroads  which  by  public 
authority  occupy  the  streets  and  highways  of  the  State. 
The  State  in  the  exercise  of  its  police  power,  and  the  regu- 
lating control  which  it  has  over  corporations  created  by  its 
authority,  may  exercise  a  general  supervision  over  such  cor- 
porations.    It  may  prescribe  the  location  of  the  tracks,  the 
size  and  character  of  the  rails,  the  precautions  which  shall 
be  taken  for  the  protection  of  the  public,  and  the  character 
and  style  of  highway  crossings ;  and  no  one  has  ever  ques- 
tioned that  it  may  do  whatever  is  necessary  and  proper  for 
the  public  welfare  in  the  control  and  regulation  of  the  fran- 

VOL.   Ill — 10. 
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chises  which  such  corporations  have  obtained  by  statutory 
authority. 

Now  what  has  the  Legislature  attempted  to  do  in  this 
case  ?  By  the  act,  chapter  634  of  the  laws  of  1884,  it  was 
provided  that  all  telegraph,  telephone  and  electric  light 
wires  and  cables  in  all  cities  of  the  State  having  a  i)opu- 
lation  of  five  hundred  thousand  or  over,  "  shall  hereafter 
be  placed  under  the  surface  of  the  streets,  lanes  and 
avenues"  of  the  city,  and  that  it  should  be  accomplished 
before  the  1st  day  of  November,  1885.  It  was  further  pro- 
vided that  in  case  the  owners  of  the  property  specified 
should  fail  to  comply  with  the  act  within  the  time  specified, 
the  local  governments  of  the  cities  should  remove,  without 
delay,  all  such  wires,  cables  and  poles  whenever  found  in 
their  respective  cities.  Under  that  act  no  property  was  or 
could  be  taken  from  any  of  the  owners  specified.  They 
were  simply  required  to  remove  their  poles  and  wires  from 
the  surface  of  the  streets  and  place  the  wires  underground. 
Their  property  was  not  taken,  but  the  use  of  their  fran- 
chise was  regulated.  In  1885  chapter  499  was  enacted, 
which  provided  for  the  appointment  of  a  board  of  com- 
missioners of  electric  subways,  and  that  board  was  charged 
with  the  duty  of  enforcing  the  provisions  of  the  act  of 
1884.  It  was  made  the  duty  of  that  board  to  cause  to  be 
removed  from  the  surface  of  the  streets  and  put  and  main- 
tained underground,  whenever  practicable,  all  electrical 
wires  and  cables,  so  as  to  enable  and  require  all  duly 
authorized  companies  operating  the  same  to  transact  their 
business  with  underground  conductors  whenever  practica- 
ble. All  subways  for  underground  conductors  of  electricity 
were  required  to  be  built  under  the  direction  and  control  of 
that  board,  and  no  electrical  wires  or  cables  were  allowed 
above  the  surface  of  the  streets  without  the  permission  of 
the  board.  Commissioners  were  duly  appointed  under  that 
act,  and  in  1886  the  Consolidated  Telegraph  and  Electrical 
Subway  Company  of  New  York  having  been  incorporated 
under  the  laws  of  this  State,  the  commissioners  entered 
into  a  contract  with  it,  whereby  it  contracted  to  build,  with 
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its  own  capital,  necessary  subways  for  the  electrical  con- 
ductors, the  subways  to  be  constructed  in  all  respects  sub- 
ject to  the  approval  of  the  commissioners.  It  was  also 
provided  in  the  contract  that  all  corporations  owning  and 
operating  electrical  wires  above  the  streets  should  have  the 
right  to  place  them  in  the  subways  under  certain  condi- 
tions specified.  In  1887  the  Legislature  enacted  chapter 
716,  entitled,  "  An  act  in  relation  to  electrical  conductors 
in  the  city  of  New  York."  By  that  act  the  agreement 
made  between  the  subway  commissioners  and  the  Con- 
solidated Telegraph  and  Electrical  Subway  Company  above 
referred  to  was  ratified  and  confirmed,  and  the  act  provided 
that  whenever,  in  the  opinion  of  the  board  of  electrical 
control  constituted  by  that  act,  suflScient  conduits  or  sub- 
ways underground  shall  have  been  made  ready,  the  board 
shall  notify  the  owners  or  operators  of  the  electrical  con- 
ductors above  ground  in  such  streets  or  locality  to  make 
such  electrical  connections  in  such  underground  conduits 
or  subways  as  shall  be  determined  by  the  board,  and  to 
remove  their  poles  and  wires  from  the  streets  within  ninety 
days  after  such  notice.  This  provision  was  made  a  police 
r^ulation  in  and  for  the  city  of  New  York,  and  in  case  it 
was  not  complied  with  by  the  telegraph  and  other  com- 
panies referred  to,  it  was  made  the  duty  of  the  commis- 
sioner of  public  works  to  cause  the  poles,  wires,  etc.,  to  be 
removed  forthwith  by  the  bureau  of  encumbrances  upon 
the  written  order  of  the  mayor  to  that  effect. 

Subways  having  been  constructed  in  certain  of  the  streets 
of  the  city  of  New  York  by  the  Consolidated  Telegraph 
and  Electrical  Subway  Company,  under  the  supervision 
and  with  the  approval  of  the  board  of  electrical  control, 
notice  was  given  to  the  plaintiff  as  provided  in  the  act  to 
remove  its  poles  and  Avires  from  the  streets,  and  place  its 
electrical  conductors  in  such  subways.  Having  refused  to 
comply  with  such  notice  and  with  the  provisions  of  the  act, 
the  commissioner  of  public  works  of  the  city  caused  the 
poles  to  be  cut  down  and  the  wires  to  be  removed  from  the 
streets  :  and  this  is  what  the  plaintiff  complains  of. 


14G  AMERICAN  ELECTRICAL  CASES.       [vol.  3 

Telegraph  Co.  v.  Hess. 


chises  which  such  corporations  have  obtained  by  statutory 
authority. 

Now  what  has  the  Legislature  attempted  to  do  in  this 
case  ?  By  the  act,  chapter  634  of  the  laws  of  1884,  it  was 
provided  that  all  telegraph,  telephone  and  electric  light 
wires  and  cables  in  all  cities  of  the  State  having  a  i)opu- 
lation  of  five  hundred  thousand  or  over,  "  shall  hereafter 
be  placed  under  the  surface  of  the  streets,  lanes  and 
avenues"  of  the  city,  and  that  it  should  be  accomplished 
before  the  1st  day  of  November,  1885.  It  was  further  pro- 
vided that  in  case  the  owners  of  the  property  specified 
should  fail  to  comply  with  the  act  within  the  time  specified, 
the  local  governments  of  the  cities  should  remove,  without 
delay,  all  such  wires,  cables  and  poles  whenever  found  in 
their  respective  cities.  Under  that  act  no  property  was  or 
could  be  taken  from  any  of  the  owners  specified.  They 
were  simply  required  to  remove  their  poles  and  wires  from 
the  surface  of  the  streets  and  place  the  wires  underground. 
Their  property  was  not  taken,  but  the  use  of  their  fran- 
chise was  regulated.  In  1885  chapter  499  was  enacted, 
which  provided  for  the  appointment  of  a  board  of  com- 
missioners of  electric  subways,  and  that  board  was  charged 
with  the  duty  of  enforcing  the  provisions  of  the  act  of 
1884.  It  was  made  the  duty  of  that  board  to  cause  to  be 
removed  from  the  surface  of  the  streets  and  put  and  main- 
tained underground,  whenever  practicable,  all  electrical 
wires  and  cables,  so  as  to  enable  and  require  all  duly 
authorized  companies  operating  the  same  to  transact  their 
business  with  underground  conductors  whenever  practica- 
ble. All  subways  for  underground  conductors  of  electricity 
were  required  to  be  built  under  the  direction  and  control  of 
that  board,  and  no  electrical  wires  or  cables  were  allowed 
above  the  surface  of  the  streets  without  the  permission  of 
the  board.  Commissioners  were  duly  appointed  under  that 
act,  and  in  1886  the  Consolidated  Telegraph  and  Electrical 
Subway  Company  of  New  York  having  been  incorporated 
under  the  laws  of  this  State,  the  commissioners  entered 
into  a  contract  with  it,  whereby  it  contracted  to  build,  with 
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its  own  capital,  necessary  subways  for  the  electrical  con- 
ductors, the  subways  to  be  constructed  in  all  respects  sub- 
ject to  the  approval  of  the  commissioners.  It  was  also 
provided  in  the  contract  that  all  corporations  owning  and 
operating  electrical  wires  above  the  streets  should  have  the 
right  to  place  them  in  the  subways  under  certain  condi- 
tions 8X)ecified.  In  1887  the  Legislature  enacted  chapter 
716,  entitled,  "  An  act  in  relation  to  electrical  conductors 
in  the  city  of  New  York."  By  that  act  the  agreement 
made  between  the  subway  commissioners  and  the  Con- 
solidated Telegraph  and  Electrical  Subway  Company  above 
referred  to  was  ratified  and  confirmed,  and  the  act  provided 
that  whenever,  in  the  opinion  of  the  board  of  electrical 
control  constituted  by  that  act,  suflScient  conduits  or  sub- 
ways underground  shall  have  been  made  ready,  the  board 
shall  notify  the  owners  or  opemtors  of  the  electrical  con- 
ductors above  ground  in  such  streets  or  locality  to  make 
3nch  electrical  connections  in  such  underground  conduits 
or  subways  as  shall  be  determined  by  the  board,  and  to 
remove  their  poles  and  wires  from  the  streets  within  ninety 
days  after  such  notice.  This  provision  was  made  a  police 
regulation  in  and  for  the  city  of  New  York,  and  in  case  it 
was  not  complied  with  by  the  telegraph  and  other  com- 
panies referred  to,  it  was  made  the  duty  of  the  commis- 
sioner of  public  works  to  cause  the  poles,  wires,  etc.,  to  be 
removed  forthwith  by  the  bureau  of  encumbrances  upon 
the  written  order  of  the  mayor  to  that  effect. 

Subways  having  been  constructed  in  certain  of  the  streets 
of  the  city  of  New  York  by  the  Consolidated  Telegraph 
and  Electrical  Subway  Company,  under  the  supervision 
and  with  the  approval  of  the  board  of  electrical  control, 
notice  was  given  to  the  plaintiff  as  provided  in  the  act  to 
remove  its  i)oles  and  Avires  from  the  streets,  and  place  its 
electrical  conductors  in  such  subways.  Having  refused  to 
comply  with  such  notice  and  with  the  provisions  of  the  act, 
the  commissioner  of  public  works  of  the  city  caused  the 
poles  to  be  cut  down  and  the  wires  to  be  removed  from  the 
streets  :  and  this  is  what  the  plaintiff  complains  of. 
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Its  property  was  not  taken  for  public  use ;  it  was  simply 
removed  from  the  streets  where  it  had  become  a  nuisance, 
and  the  public  authorities  had  the  same  right  to  remove  it 
from  the  streets,  doing  no  unnecessary  damage,  that  they 
had  to  remove  any  other  encumbrance  therefrom.  After  the 
passage  of  the  acts  referred  to  and  the  building  of  the  sub- 
ways and  the  notice  to  the  plaintiff,  it  had  no  right  longer 
to  maintain  its  poles  and  wires  above  the  surface  of  the 
streets.  They  were  then  there  without  authority  and  thus 
became  a  nuisance,  and  hence  the  public  officials  had  the 
right  to  remove  them.  It  is  quite  true  that  the  plaintiff 
could  not  remove  its  electrical  conductors  into  the  subways 
without  some  expense. 

But  the  same  is  true  of  railroads  occupying  the  streets ; 
they  cannot  change  from  one  style  of  rail  to  another,  nor 
from  one  place  in  the  street  to  another,  nor  make  a  change 
of  grade  without  a  considerable  expense ;  and  yet  the  mere 
fact  that  they  are  subjected  to  expense  is  no  answer  to  the 
right  of  the  public,  in  pursuance  of  law,  to  require  them  to 
comply  with  the  prescribed  regulations. 

If  the  authority  did  not  otherwise  exist  to  require  these 
poles  and  wires  to  be  removed  from  the  streets  it  could  be 
found  in  section  5  of  the  act  of  1848,  in  which  is  contained 
the  authority  to  construct  telegraphic  lines  upon  public 
roads  and  highways,  with  the  proviso  that  the  same  shall 
not  be  "so  constructed  as  to  incommode  the  public  use  of 
such  roads  or  highways."  Who  shall  judge  whether  they 
incommode  the  public  use  of  the  streets?  It  is  unques- 
tioned that  they  do,  and  the  Legislature  has  determined 
that  fact,  and  when  the  plaintiff  maintained  its  wires  and 
poles  in  the  streets  in  such  a  manner  as  to  incommode  the 
public  use  of  the  streets,  the  Legislature  had  the  right  to 
provide  that  they  should  put  them  under  the  streets,  so 
that  the  streets  above  the  surface  could  be  devoted  to  the 
public  uses  for  which  they  were  intended. 

The  plaintiff  seeks  to  sti-engthen  its  position  in  reference 
to  the  use  of  the  streets  of  the  city  of  New  York,  under  the 
laws  of  the  United  States,  to  which  we  will  make  brief 
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reference.     It  is  provided  in  section  5263  of  the  Revised 
Statutes  of  the  United  States  that 

Any  telegraph  company  now  organized,  or  which  may  hereafter  be 
i»rjramzed,  tinder  the  laws  of  any  State,  shall  have  the  right  to  construct, 
Luintain  and  operate  lines  of  telegraph  through  and  over  any  portion  of 
the  public  domain  of  the  United  States,  over  and  along  any  of  the  military 
or  post-roads  of  the  United  States  which  have  been,  or  may  hereafter  be 
declared  such  by  law,  and  over,  under  or  across  navigable  streams  or 
waters  of  the  United  States ;  but  such  lines  of  telegraph  shaU  be  so  con- 
stmcted  and  maintained  as  not  to  obstruct  the  navigation  of  such  streams 
and  waters,  or  interfere  with  the  ordinary  travel  on  such  military  or  post- 
roads. 

Section  6268  provides  that 

Before  any  telegraph  company  shall  exercise  any  powers  or  privileges 
conferred  by  law  such  company  shall  file  their  written  acceptance  with  the 
postmaster-general  of  the  restrictions  and  obligations  required  by  law. 

Section  3964  provides  that  all  letter-carrier  rontes  estab- 
lished in  any  city  or  town  for  the  collection  and  delivery  of 
mail  matter  are  post-roads ;  and  by  the  act  approved 
March  1,  1884,  it  is  enacted  that  "all  pnblic  roads  and 
highways,  while  kept  np  and  maintained  as  snch,  are  hereby 
declared  to  be  post-routes."  The  plaintiff  filed  the  written 
acceptance  with  the  postmaster-general  required  by  section 
5268. 

The.  precise  scope  and  range  of  operation  of  these  sections 
within  a  State  are  not  quite  apparent,  and  cannot  be  easily 
defined.  But  this  much,  at  least,  must  be  true,  that  under 
them  no  telegraph  company  could  interfere  with  the  use  of 
the  streets  and  highways  of  the  State,  except  under 
regulations  prescribed  for  the  control  of  all  telegraph  com- 
panies within  the  State,  nor  could  snch  companies  interfere 
with  streets  and  highways  in  the  State  so  as  materially  to 
impair  their  usefulness  as  ordinary  highways.  Nor  could 
these  congressional  acts  deprive  the  State  of  its  control  over 
its  highways  and  its  right  to  regulate  their  use  under  the 
police  power  for  the  public  warfare.  The  laws  of  Congress 
are  perfectly  satisfied  by  the  permission  granted  to  the 
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plaintiflF,  of  which  it  is  perfectly  feasible  for  it  to  avail 
itself  to  place  its  electrical  conductors  in  the  subways  con- 
structed beneath  the  surface  of  the  streets. 

We  have  carefully  scrutinized  the  contract  entered  into 
by  the  board  of  electrical  control  with  the  defendants,  the 
Consolidated  Telegraph  and  Electrical  Subway  Company, 
and  we  find  no^xiing  in  its  provisions  unreasonable  or 
impractical,  and  the  power  of  the  Legislature  to  authorize 
such  a  contract  and  to  confirm  it  when  made,  is  beyond 
doubt.  These  acts  of  1884,  1885  and  1887  have  been  under 
consideration  in  several  cases  and  have  uniformly  been 
upheld  and  enforced.  People  ex  rel.  t.  Squire^  107  N. 
Y.  693  (1  N.  Y.  St.  R.  633) ;  United  States  I  UuminaUng 
Co.  T.  Sesa,  19  id.  883 ;  tfnited  States  Illuminating  Co. 
V.  Grant,  27  id.  767 ;  Western  Union  Telegraph  Co.  v. 
May  or ^  etc.,  opinion  by  Wallace,  J.,  in  U.  S.  Circuit  Ct. 

We  are,  therefore,  of  opinion  that  the  judgment  should 
be  affirmed  with  costs. 

All  concur. 

Judgment  affirmed. 

Note. — This  case  is  cited  in  People  v.  Dolan,  ante,  p.  40. 
See  note  to  next  case ;  also  note  to  ElectHc  Imp,  Co.  v.  San  Francisco 
ante,  p  89. 


The  Brush  Electric  Illuminating  Company,  Appellant, 
V.  The  Consolidated  Telegraph  and  Electrical 
Subway  Company,  Respondent. 

New  York  Supreme  Court,  OeneraX  Term,  First  Dept.,  June,  ISOl. 

(60  Hun,  446.) 

Electbic  lioht  company.— New  Yo^k  subways  acts.— Injxjnction. 

Plaintiffi  an  electric  light  companji  having,  with  knowledge  of  the  rental 
price  fixed,  applied  for  and  been  granted  the  right  to  place,  and  having 
placed  its  wires  in  the  conduits  of  the  defendant,  the  company  which 
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had  constructed  underground  conduits  for  electric  wires  in  the  streets  of 
New  York  pursuant  to  the  *' subways  acts,'^  and  having  refused  to  pay 
the  rental  as  fixed,  claiming  that  it  was  exorbitant,  applied  to  the  court 
for  an  injunction  restraining  the  defendant  from  a  threatened  removal 
of  plaintiff's  wires  from  the  subways  unless  the  rent  should  be  paid. 
The  order  of  Special  Term  vacating  a  temporary  injimction  and  denying  a 
motion  to  continue  it  was  affirmed,  upon  the  groimds : 

1.  That  the  plaintiff  was  bound  as  by  contract  to  pay  the  fixed  rental,  with 
knowledge  of  which  it  had  applied  for  and  been  granted  the  privilege  of 
occupying  the  conduits  and  had  gone  into  occupation  thereof. 

2.  That  the  plaintiff  had  failed  to  avail  itself  of  that  provision  of  the  stat- 
ute which  makes  the  board  of  subway  commissioners  the  arbiters  in  case 
of  disagreement  as  to  rental  prices. 

3.  That  application  to  the  courts,  for  relief  from  exorbitant  rental,  must 
be  made  by  mandamus,  as  provided  by  section  7  of  the  act  of  1886  ;  that 
the  court  had  no  general  equity  jurisdiction  in  the  premises. 

4.  That  even  if  the  court  had  equitable  jiirisdiction  the  plaintiff  had  not 
put  itself  in  position  to  appeal  to  it,  since  it  had  failed  to  pay  the  rent 
already  accrued. 

5.  That  the  alleged  threatened  injury  was  trespass,  for  which  the  plaintiff 
would  have  a  complete  remedy  at  law. 

6.  That  the  interest  leased  in  the  subways  was  neither  real  estate,  for  the 
recovery  of  which  ejectment  would  lie,  nor  personal  estate,  subject  to 
replevin  ;  that  it  was  rather  in  the  nature  of  a  passenger's  right  to  a  place 
in  a  railroad  car  or  that  of  a  licensee ;  subject  to  be  terminated  by  the 
carrier  or  licensor  upon  failure  of  the  passenger  or  licensee  to  comply 
with  its  contract  to  pay  for  carriage  or  privilege. 

7.  The  fact  that  the  plaintiffs  were  compelled  to  occupy  the  subways  is 
immaterial ;  such  compulsion  having  been  a  police  necessity ;  the  over- 
head method  of  using  the  streets  having  become  a  public  nuisance. 

Appeal  by  plaintiff  from  order  dismissing  notice  to  con- 
tinue temporary  injunction  restraining  the  defendant  from 
interfering  with  the  plaintiff's  cables  or  appliances  in  the 
defendant's  subway,  and  from  interfering  with  the  opera- 
tion and  maintenance  thereof,  or  plaintiff's  access  thereto, 
and  from  bringing  or  prosecuting  any  action  or  proceed- 
ing lor  the  purpose  of  removing  them  from  the  subway ; 
also  vacating  the  temporary  injunction.  Facts  stated  in 
opinions. 

Es^  Cimen^  W.  P.  Putney^  B.  F.  Einstein  and  Paul 
D.  Cravathy  for  appellant 
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^^^—        I         -  '—  ■■■—■     ■  »      ■■■-■       ^■l  ^^.^^»   —        ll.^-*'-      ■  11  III  I  ■^-— ^^^^^W^M^^^^^^^ 

J,  C.  Carter^  F.  W.  Coudert,  Edward  Lanterhcicli^  M. 
Egleston  and  W.  N.  Cohen^  for  respondent. 

Vatt  Brunt,  J. :  Tlie  plaintiff  in  this  action,  together 
with  the  plaintiffs  in  the  other  actions  argued  herewith, 
were  duly  incorporated  for  the  purpose  of  the  manufacture, 
use  and  transmission  of  electricity  for  the  production  of 
heat,  light  and  power  in  the  city  of  New  York,  and  for  a 
long  period  of  time  maintained  poles  and  wires  and  other 
conductors  in  the  streets  of  the  citv  bv  which  their  cur- 
rents  were  transmitted  and  distributed.  Prior  to  the  year 
1887  overhead  wires  were  exclusively  used  by  these  corpo- 
rations. 

In  1884  the  Legislature  passed  an  act  which  provided 
that  all  telegraphic,  telephonic  and  electric  light  wires  and 
cables  used  in  any  incorporated  city  of  this  State  having 
a  population  of  500,000  or  over,  should  thereafter  be 
placed  under  the  surface  of  the  streets,  lanes  and  avenues 
of  the  city. 

In  1885  an  act  was  passed  by  which  in  cities  having  a 
population  exceeding  a  million,  the  mayor,  comptroller 
and  commissioner  of  public  works  of  such  city  were 
authorized  and  directed  to  appoint  three  disinterested  per- 
sons who  were  to  be  a  board  of  commissioners  of  elec- 
trical subways,  which  board  was  charged  with  the 
responsibility  of  enforcing  the  provisions  of  the  act  of 
1 884  hereinbefore  mentioned,  and  of  causing  to  be  removed 
from  the  surface  and  to  be  maintained  and  operated  under- 
ground wherever  practicable  all  electric  wires  and  cables 
used  or  to  be  used  in  the  business  in  any  such  city.  Under 
this  act  it  was  contemplated  that  the  electric  light  com- 
panies should  build  subways  according  to  plans  to  be  sub- 
mitted to  the  said  board  of  commissioners  ;  and  in  case  of 
the  failure  of  said  companies  to  propose  or  put  in  use  a 
suitable  plan,  the  commissioners  were  directed  to  devise  and 
make  a  general  plan  such  as  would  meet  the  requirements 
of  the  acts  of  the  Legislature.  In  1886  the  act  in  question 
was  amended  in  some  immaterial  particulars.    In  the  said 
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vear  the  board  of  commissioners  of  subways  which  had 
been  duly  appointed  pursuant  to  the  act  of  1885  for  the  pur- 
pose of  carrying  into  effect  the  duties  imposed  upon  them 
bv  that  act,  entered  into  a  contract  with  the  Consolidated 
Telegraph  and  Electric  Subway  Co.  (the  respondent)  for 
tlie  construction  of  the  subways  into  which  the  overhead 
electric  wires  were  to  be  put.  In  April,  1887,  the  said  com- 
missioners entered  into  another  contract  with  said  respond- 
ent whereby  they  agreed  to  provide,  build,  equip,  main- 
tain and  operate  subways  according  to  plans  and  specifica- 
tions furnished  therefor  by  the  commissioners  of  subways 
or  their  successors. 
The  fifth  paragraph  of  said  contract  reads  as  follows : 

Tlie  party  of  the  second  part  (the  respondent)  may  fix  a  fair  scale  of  rent 
to  be  charged  according  to  the  kind  of  conductors  and  the  amount  of  space 
rt^juired  therefor,  which  shall  be  at  the  same  rate  to  all  companies  making 
a  like  use  of  said  subways ;  but  the  scale  of  rentals  or  any  charge  fixed  or 
Diade  by  the  party  of  the  second  part  (the  respondent)  shaU  at  all  times 
b-  subject  to  the  control,  modification  and  revision  of  the  parties  of  the 
first  part  (the  commissioners  of  subways)  or  their  successors,  and  no  con- 
tract shall  be  made  between  the  party  of  the  second  part  and  any  company 
or  corporation  on  any  terms  which  shall  not  require  the  payment  by  such 
other  company  or  corporation  of  rents  at  the  rate  so  fixed. 

The  tenth  paragraph  of  said  contract  reads  as  follows : 

In  case  any  dispute  shall  arise  between  the  party  of  the  second  part  (the 
respondent)  and  any  company  occupying  or  desiring  to  occupy  said  sub- 
ways, the  same  shall  be  referred  to  the  party  of  the  first  part,  or  their  suo- 
ccsaoxB,  for  settlement,  whose  decision  shall  be  final. 

In  June,  1887,  the  Legislature  passt^d  an  act  by  which 
the  agreement  made  between  the  commissioners  of  subways 
for  the  city  of  New  York  and  the  Consolidated  Telegraph 
and  El^tric  Subway  Company  under  date  of  July  26,  1886, 
as  amended  and  modified  by  second  and  further  contract 
or  agreement  between  said  parties  dated  the  7th  of  April, 
18S7,  was  ratified  and  coniiimed  ;  subject,  however,  to  the 
provisions  of  that  act. 

Section  7  of  the  act  reads  as  follows : 
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Sec.  7.  In  case,  and  whenever  it  shall  be  made  to  appear  to  the  satisfac- 
tion of  any  of  the  justices  of  the  Supreme  Ck>urt,  or  any  judge  of  the  Court 
of  Common  Pleas  in  and  for  the  city  and  county  of  New  York,  or  any 
judge  of  the  Superior  Court  of  the  city  of  New  York,  or  to  the  satisfaction 
of  either  of  said  cotirts,  that  the  said  board  constituted  by  this  act,  or  its 
8ucce&sor3,  or  any  officer  or  agent  of  said  board  or  its  successors,  or  the 
said  The  Consolidated  Telegraph  &  Electric  Subway  Company  or  any  cor- 
poration or  persons  claiming  under  the  said  board  or  its  successors,  or 
under  the  said  company,  shall  have  violated  or  shall  have  failed  to  observe 
and  fully  perform  or  to  carry  into  full  effect  all  or  any  of  the  provisions  of 
this  act  or  of  either  of  the  acts  hereinbefore  mentioned,  or  of  the  said 
agreement,  or  shall  have  failed  to  furnish  just  and  equal  facilities  under 
this  act  or  the  said  agreement  to  any  and  all  corporations  lawfully  compe- 
tent to  manufacture,  use  or  supply  electricity,  or  to  operate  electrical  con- 
ductors in  any  street,  avenue  or  highway  in  the  city  of  New  York,  apply- 
ing for  such  facilities  upon  terms  that  to  the  court  shall  appear  just  and 
reasonable,  then  and  in  every  such  case  said  judge  or  justice  or  court  may, 
by  proper  proceedings  in  the  nature  of  a  writ  of  mandamus  or  by  man- 
damiM,  enforce  the  provisions  of  this  act  or  of  the  acts  before  mentioned, 
or  of  the  said  agreements  or  of  any  agreements  made  under  the  said  acts, 
or  compel  the  granting  of  such  facilities,  or  may  grant  such  relief  as  may 
be  proper  in  the  premises.  And  the  said  board  or  its  successors,  or  the 
mayor,  aldermen  and  commonalty  of  the  city  of  New  York,  or  any  person, 
company  or  corporation  aggrieved  by  any  such  violation  or  failure  aa 
aforesaid,  shall  be  entitled  to  institute  and  maintain  such  proceedings  as 
are  by  this  section  authorized. 

The  defendant  having  completed  a  larije  number  of  miles 
of  subways  in  1888,  announced  a  tariff  which  would  be 
charged  the  electric  light  companies  for  the  use  of  the  sub- 
ways, and  in  1889  applications  were  made  by  various  of  the 
electric  light  companies  for  space  in  the  subways  for  the 
period  of  one  year,  some  of  which  applications  contained 
the  rental  inserted  therein,  and  in  others  the  rental  was 
left  blank ;  but  all  the  electric  light  companies  making  this 
application  knew  the  scale  of  rent  which  the  defendant  had 
adopted  for  the  use  of  the  subways  constructed  by  them. 
These  applications. having  been  granted  by  the  defendant, 
and  space  assigned  in  the  subways  to  these  various  electric 
light  companies,  they  proceeded  to  put  their  wires  thei-ein 
and  use  the  same  for  the  purposes  of  their  business.  It 
further  appears  that  these  companies  protested  against  the 
rates  which  were  charged  by  the  defen<iant  for  the  use  of  its 
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subways  nx>on  the  ground  that  they  were  unjust,  unreason- 
able and  not  fair ;  and  negotations  were  had  between  the 
defendant  and  some  of  these  electric  light  companies  for  a 
reduction  of  these  rentals,  such  negotiations,  however,  being 
predicated  upon  an  occupation  of  the  subways  by  the 
electric  companies  for  a  series  of  years.  Some  slight 
portion  of  the  rental  thus  claimed  by  the  defendant  has 
been  paid,  but  for  a  long  period  of  time  prior  to  the  com- 
mencement of  these  actions  there  had  been  a  refusal  upon 
the  part  of  the  electric  light  companies  to  pay  any  rent  to 
the  defendant  upon  the  ground  that  the  rent  demanded  was 
unfair.  In  October,  1890,  the  defendant  notified  the  elec- 
tric light  companies  that  they  were  required  to  pay  the 
rentals  due,  or  else  to  take  out  and  remove  their  cables  and 
electrical  conductors  from  the  subways ;  and  in  case  of 
failure  to  comply  with  the  requirements  of  the  notice  upon 
a  certain  date,  measures  would  be  taken  by  the  defendant 
for  the  removal  or  cutting  out  of  both  the  cables  and  con- 
ductors belonging  to  the  electric  light  companies  from  the 
subways  owned  by  the  defendant.  Thereupon  these  actions 
were  commenced  and  injunctions  were  obtained  to  restrain 
action  ui)on  the  part  of  the  defendant.  Upon  the  hearing  of 
the  motion  to  make  the  injunction  permanent  during  the 
X>endency  of  the  action  the  motion  was  denied,  and  from 
SQch  denial  this  appeal  is  taken. 

The  plaintiffs,  claiming  that  the  rental  charged  by  the 
defendant  is  unjust  and  unreasonable,  have  brought  this 
action  to  have  a  fair  scale  of  rentals  determined  by  the 
court,  all  action  upon  the  part  of  the  defendant  toward  the 
collection  of  any  rent  whatever  to  be  enjoined  pending  the 
investigation  of  this  question. 

The  plaintiffs  invoke  the  jurisdiction  of  the  court  upon 
tiie  ground  that  the  contracts  hereinbefore  mentioned  pro- 
vide that  the  defendant  may  fix  a  fair  scale  of  rents ;  and 
upon  the  claim  that  section  7  of  the  act  of  1887,  above 
cited,  provides  that  the  electric  light  companies  may 
oocopy  ducts  in  these  subways  upon  terms  that  to  the 
court  may  appear  just  and  reasonable. 


i 


166  AMERICAN  ELECTRICAL  CASES.       [vol.  3 

niuminating  Co.  ▼.  Telegraph  and  Electric  Subway  Co. 

It  seems  to  be  clear,  nnder  the  elementary  principles 
which  determine  whether  contractual  relations  have  been 
entered  into  between  the  parties,  that  the  application  of 
these  electric  light  companies  for  space  in  the  subways, 
with  knowledge  of  the  rental  which  was  claimed  to  be 
charged,  the  granting  of  these  applications  and  the  occu- 
pation of  the  subways,  constituted  a  contract  between  the 
companies  and  the  defendant  to  pay  such  rentals,  unless 
there  is  something  which  is  peculiar  in  the  situation  of  the 
parties  which  takes  their  action  out  of  the  ordinary  rules 
governing  the  conduct  of  parties  to  contracts.  It  is  not 
necessary  to  cite  authorities  for  the  proposition  that  if  A 
desires  B  to  let  him  the  use  of  anything  which  belongs  to 
B,  and  he  knows  B's  price  for  snch  occupation,  and  his 
application  being  granted,  he  enters  into  such  occupation, 
it  makes  a  contract  to  pay  the  price. 

But  it  is  said  that  the  electric  light  companies,  the  plaint- 
iffs in  these  actions,  are  not  governed  by  this  rule,  because 
they  were  compelled  to  get  out  of  the  streets  and  go  into 
the  subways.  This  is  undoubtedly  true.  This  court  knows, 
from  the  previous  struggles  of  these  electric  light  com- 
panies which  have  come  before  it  to  keep  out  of  the  sub- 
ways and  to  conduct  their  business  (notwithstanding  that 
it  had  become  a  public  nuisance)  by  the  use  of  overhead 
wires,  that  it  was  not  until  they  were  threatened  with  the 
destruction  of  their  business  if  they  continued  to  maintain 
a  nuisance  in  the  streets,  that  they  consented  to  occui'jy 
any  portion  of  the  subways  which  have  been  prepared  for 
thera.  And  it  is  also  true  that  a  very  large  part  of  that 
reluctance  arose  from  the  fact  that  it  would  necessarily  be 
more  expensive  to  use  an  artificial  envelope  for  their  con- 
ductors than  to  allow  them  to  be  surrounded  by  the  oj^en 
air.  Having  resisted  the  law  to  the  very  last  moment,  it 
may  be  that  they  were  compelled  to  enter  these  subways 
rather  precipitously.  But  for  this  the  defendant  was  not 
responsible,  and  if  any  harsh  or  unfair  contract  was  insisted 
upon,  under  the  circumstances,  by  the  defendant,  the 
plaintiffs  had  their  appeal,  because  the  scale  of  rents  or 
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any  charge  fixed' or  made  by  the  defendant  was  at  all  times 
subject  to  the  control,  modification  and  revision  of  the  board 
of  electrical  control,  or  their  successors,  and  if  the  terms  of 
the  contract  which  had  been  entered  into  between  the 
defendant  and  the  electric  light  companies  were  of  such  a 
character  as  required  modification,  an  appeal  was  given  to 
the  board  of  electrical  control,  and  with  but  one  exception, 
as  far  as  we  can  see  from  the  papers,  no  such  rights  were* 
ever  exercised. 

But  these  parties  without  paying,  or  offering  to  pay,  any 
rental  whatever,  have  come  into  a  court  of  equity  to  have 
this  rental  fixed,  upon  the  ground  that  it  is  unreasonable, 
without  any  resort  whatever  to  the  tribunal  which  had 
the  power  to  modify  the  terms  of  the  contract  entered  into 
between  them  and  the  defendant. 

It  b  a  familiar  principle  that  at  least  until  all  measures 
which  the  law  gives  to  a  party  have  been  exhausted  to 
restrain  a  wrong,  equity  cannot  be  called  upon  to  interfere. 
And  it  may  well  be  doubted  in  a  case  of  this  description 
where  the  provisions  of  law  (because  these  contracts  have 
become  law  by  being  adopted  and  approved  by  the  Legis- 
lature) state  that  the  decision  of  the  board  shall  be  final, 
whether  equity  can  interfere  unless  upon  proof  of  fraud 
upon  the  part  of  the  board. 

But  it  is  urged  that  under  sec.  7  of  the  lact  of  1887,  to 
which  reference  has  already  been  had,  notwithstanding 
this  provision  of  the  contract,  jurisdiction  has  been  con- 
ferred upon  the  courts  to  determine  and  fix  what  is  a  fair 
and  reasonable  rental  or  to  grant  such  relief  as  may  be 
proper  in  case  such  jurisdiction  is  invoked. 

An  examination  of  the  section,  however,  will  show  that 
the  court  as  a  court  of  equity  has  no  jurisdiction  conferred 
upon  it.  The  whole  jurisdiction  conferred  by  that  section 
is  conferred  upon  a  justice  of  the  Supreme  Court  or  a  judge 
of  the  Court  of  Common  Pleas  or  Superior  Court  or  upon 
either  of  those  courts  to  enforce  in  a  particular  way  the 
provisions  of  the  various  acts  and  the  various  agreements 
under  said  acts  and  to  compel  the  granting  of  such  facilities, 
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and  the  granting  of  such  relief  as  might  be  proi)er  in  the 
premises ;  and  this  way  i)ointed  out  is  by  proper  proceed- 
ings in  the  nature  of  a  writ  of  Toandamus  or  by  mandamus; 
and  no  other  jurisdiction  whatever  is  conferred. 

It  is  apparent  that  no  general  equity  jurisdiction  was 
intended  to  be  conferred,  because  the  jurisdiction  cx)nfeiTed 
by  this  act  may  be  exercised  by  a  justice  or  a  judge  and 
need  not  be  by  the  court  at  all.  It  is  true  that  the  court 
may  act ;  but  the  court  has  no  power  to  do  anything  more 
than  a  judge  would  have  the  right  to  do  out  of  court  under 
the  provisions  of  this  act.  And  that  this  is  the  true  inter- 
pretation placed  upon  this  act  is  apparent  from  the  last 
clause  thereof,  which  is  as  follows:  "And  the  said 
board  or  its  successors,  or  the  mayor,  aldermen  and  com- 
monalty of  the  city  of  New  York,  or  any  person,  company 
or  corporation  aggrieved  by  any  such  violation  or  failure 
as  aforesaid,  shall  be  entitled  to  institute  and  maintain 
such  proceedings  as  are  by  this  section  authorized  J*^  As 
has  been  before  seen,  the  only  proceedings  authorized  by 
this  section  are  proceedings  in  the  nature  of  a  writ  of  Tnan- 
damns.  Even  though,  therefore,  a  judge  or  a  court  might, 
where  proceedings  in  the  nature  of  a  mandamus  had  been 
instituted,  grant  such  relief  as  the  circumstances  required, 
the  very  wording  of  the  section  excludes  all  other  juris- 
diction upon  the  part  of  a  court  or  judge. 

Again,  even  if  a  court  of  equity  had  jurisdiction,  yet  it 
could  not  intervene  in  an  action  of  this  character  because 
of  the  position  of  the  plaintiflFs.  They  allege  that  the 
rental  is  unfair,  but  they  have  entered  into  a  contract  to 
pay  this  rental,  and  it  is  clear  that  no  matter  what  the 
jurisdiction  of  the  court  may  be  as  to  rentals  accruing  sub- 
sequent to  the  filing  of  a  bill,  they  would  have  no  power  to 
relieve  the  companies  from  a  debt  which  they  have  incurred 
prior  to  the  initiation  of  these  proceedings.  They  were 
bound  to  pay  what  was  due  before  they  could  come  into  a 
court  of  equity  and  ask  to  be  relieved  from  subsequent 
payment,  even  if  the  court  had  jurisdiction  to  entertain 
such  an  application,  which  we  do  not  think  it  has.    But  in 
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the  case  at  bar  they  oflEer  to  pay  nothing,  they  bring  no 
money  into  court,  and  are  seeking  to  be  relieved  from  a 
debt  which  they  owe  to  these  defendants,  by  the  intervention 
of  this  court  upon  the  theory  that  they  made  a  contract 
which  it  was  improvident  for  them  to  make ;  and  that  being 
compelled  by  the  force  of  circumstances  and  the  fear  that 
their  business  might  be  destroyed,  to  make  this  contract, 
they  ought  not  to  be  held  to  it. 

We  know  of  no  rule  of  equity  jurisprudence  which  justi- 
fies a  court  in  intervening  under  such  circumstances. 

But  it  is  claimed  that  even  if  there  had  been  a  valid 
agreement  upon  the  part  of  the  plaintiff  to  pay  rentals  at 
the  rate  charged,  their  failure  to  pay  would  not  justify  the 
defendant  in  its  threatened  conduct. 

It  is  conceded  that  the  letting  of  these  subways  is  not 
leasing  an  interest  in  real  estate,  and  therefore  under  no 
circumstances  could  a  possessory  action  to  recover  posses- 
sion of  the  space  occupied  by  these  electric  light  companies 
as  real  estate  be  maintained.  And  it  is  clear  that  a  possessory 
action  for  the  recovery  of  personal  property  will  not  lie, 
as  replevin  could  not  be  had  to  recover  a  hole  in  the 
ground. 

The  nature  of  the  rights  conferred  upon  these  plaintiffs 
by  the  contract  which  they  entered  into  with  the  defendant 
is  peculiar  because  of  the  situation  of  the  parties  and  the 
thing  leased  and  the  purpose  for  which  it  is  rented.  The 
fact  however  that  the  thing  rented  can  neither  be  considered 
real  estate  or  personal  estate,  cannot  deprive  the  defendant 
of  the  protection  of  the  law  in  the  use  of  its  property  as 
against  one  who  has  entered  upon  its  enjoyment  under  a 
contract  which  he  has  wilfully  violated. 

As  has  already  been  stated,  under  these  circumstances 
equity  will  not  intervene  because  the  proposed  action  of  the 
defendants  would  at  most  be  a  trespass,  the  damages  for 
which  might  be  easily  ascertained.  As  far  as  the  interrup- 
tion of  the  business  of  the  plaintiffs  is  concerned,  that  could 
not  be  considered,  because  they  have  no  right  in  equity  to 
continue  their  business  at  the  expense  of  the  defendants. 
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The  position  taken  by  the  counsel  for  the  appellants  ui>on 
the  argument  of  this  appeal  was  that  the  only  remedy  of 
the  defendants  was  to  sue  for  the  amount  of  these  rents  ; 
and  in  case  the  occupants  of  the  subways  failed  and  the 
amount  could  not  be  collected  ui)on  execution,  in  the  c«'ise 
of  a  corporation,  to  have  the  corporation  dissolved,  and  to 
have  a  receiver  occupy  the  subways  during  the  pendency  of 
the  dissolution  proceedings,  with  the  right  of  the  purchaser 
from  the  receiver  to  continue  the  occupation  and  so  on  ad 
infinitum.  Such  a  result  never  could  receive  the  sanction 
of  law,  and  unless  the  court  is  pointed  to  some  plain,  well 
established  principle  which  necessarily  brings  about  such  a 
result,  it  would  hesitate  before  it  int<?rfered  under  such 
circumstances. 

It  might  well  be  claimed  that  the  rights  of  these  defend- 
ants in  reference  to  tlie  occupation  of  their  subways  by  the 
plain  tiflFs  is  similar  to  the  right  of  a  passenger  to  occupy  a 
place  in  a  train  of  a  common  carrier.  It  is  well  estab- 
lished both  at  common  law  and  by  statute  that  a  common 
carrier  has  the  right  to  eject  a  passenger  who  refuses  to  pay 
his  fare.  And  for  the  same  reason  it  would  seem  that  when 
the  plaintiffs  refuse  to  pay  the  compensation  which  they 
agreed  to  pay  for  the  occuj>ation  of  these  subways,  the 
defendants  would  have  a  right  to  eject  them  from  the 
vehicles  in  which  they  had  been  allowed  to  place  their 
wires  for  the  purpose  of  the  conduct  of  their  business.  The 
position  of  the  plaintiffs  in  the  conduct  of  their  business  by 
means  of  these  subways  by  and  with  the  consent  of  the 
defendant,  seems  to  be  like  that  of  a  licensee.  They  are 
permitted  to  conduct  their  business  through  this  space  over 
which  the  defendant  has  control  upon  a  promise  to  pay  a 
certain  remuneration.  Failing  to  comply  with  their  con- 
tract upon  which  the  permit  depended,  the  right  to  con- 
tinue to  conduct  their  business  by  means  of  these  sub\vay8 
necessarily  ended,  and  the  defendants  had  a  right  to  pre- 
vent its  continuance. 

We  are  of  opinion,  therefore,  that  a  court  of  equity 
could  not  intervene  certainly  until  these  plaintiffs  had  paid 
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what  was  due  before  the  commencement  of  these  proceed- 
ings, and  that  probably  the  sole  jurisdiction  of  the  court  is 
controlled  by  section  7  of  the  act  of  1887,  and  can  be  invoked 
only  in  the  form  of  the  proceedings  therein  prescribed  in  a 
proper  case. 

The  order  should  be  affirmed,  with  costs. 

Barrett,  J.:  While  unreservedly  concurring  in  the 
resalt  arrived  at  by  the  presiding  justice  in  this  case,  and 
in  the  other  cases  presented  at  the  same  time  I  prefer  to  state 
briefly  the  conclusions  at  which  I  have  arrived.  These 
actions  proceed  upon  the  theory  that  the  plaintiffs 
obtained  access  to  certain  allotted  ducts  in  the  defendant' s 
subway  without  having  made  any  valid  or  binding  con- 
tract as  to  rent,  and  they  ask  the  court  to  determine  what 
would  be  a  just  and  reasonable  rent.  In  the  mean  time 
they  ask  us  to  enjoin  the  defendant  from  disturbing  them, 
and  in  the  end  to  enjoin  the  defendant  from  collecting  any 
greater  sum  as  rental  than  the  sum  finally  adjudged  in 
these  actions  to  be  just  and  reasonable.  Thus,  without 
alleging  what  would  be  a  just  and  reasonable  rent,  without 
furnishing  a  particle  of  proof  upon  that  head,  without 
giving  any  reason  for  the  absence  of  either  such  allega- 
tion or  proof,  and  without  tendering  or  even  offering  to 
bring  into  court  any  given  sum  deemed  by  them  to  be  just 
and  reasonable,  the  plaintiffs  ask  us  to  grant  an  injunction 
which  will  permit  their  continued  occupancy  of  the 
allotted  ducts  without  one  penny  of  immediate  compensa- 
tion to  the  defendant.  What,  in  fact,  do  they  offer  pend- 
ing this  litigation?  Nothing  whatever  but  a  phrase. 
They  say  in  their  complaints  that  they  "  have  always  been 
ready  and  willing  to  pay  to  the  defendant  a  fair  and  just 
and  reasonable  rental  for  these  ducts."  In  plain  terms, 
therefore,  the  plaintiffs  in  the  name  of  equity  invoke  a 
positive  abuse  of  judicial  power.  Having  secured  posses- 
don  of  the  ducts  without  any  contract  as  to  rent,  they 
boldly  ask  us  to  keep  them  there  pendejite  lite  in  the  full 

and  complete  enjoyment  of  all  the  rights  and  privileges 
VOL.  ui — 11. 
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of  tenancy,  freed  from  any  of  its  corresponding  duties  or 
obligations. 

Upon  the  plaintiff's  own  complaint,  therefore,  there  was 
not  a  particle  of  equity  in  the  application  which  was  denied. 
If  there  was  no  contract,  the  plaintiffs  were  in  possession 
as  bare  licensees,  and  upon  their  refusal  after  due  notice  to 
remove,  they  became  trespassers.      This  view  of  the  true 
relation  of  the  parties  is  not  affected  in  the  least  by  the 
fact  that,  under  the  legislation  confirming  the  contract 
between  the  commissioners  of  electrical  subways  and  the 
defendant,  the  plaintiffs  had  an  undoubted  right  to  the  due 
allotment  of  necessary  space  in  the  subways.      But  the 
further  claim  made  by  the  plaintiffs  that  such  right  was 
absolute  and  could  not  be  preliminarily  conditioned  upon 
reasonable  terms  and  regulations,  is,  in  my  judgment,  pre- 
posterous.    The  time  to  settle  the  question  of  rent  and  all 
other  terms  was  when  the  plaintiffs  applied  for  space. 
The  defendant  had  a  perfect  right,  and  indeed  it  was  its 
duty,  to  refuse  to  permit  any  company  to  occupy  the  sub- 
ways until  the  contract  therefor  was  complete.     The  law  is 
sufficiently  explicit  in  this  regard.     The  defendant  could 
fix  what  it  deemed  a  fair  scale  of  rentals,  and  if  the  com- 
panies agreed  to  that  scale,  well  and  good.    That  settled 
the  question.     If,  however,  the  companies  deemed  such 
scale  to  be  unfair  or  unreasonable,  an  arbiter  between  them 
and  the  defendant  was  pro\'ided,  namely,  the  board  of 
electrical  control.      That  board  had  full  revisory  power 
with  regard  to  such  rentals;  and  in  the  absence  of  fraud 
or  bad  faith  its  decision  was  final  and  binding  upon  both 
parties.     It  is  entirely  clear  that  the  plaintiffs  were  bound 
in  the  first  instance  to  appeal  to  this  board  in  case  the 
rates   fixed  by  the  defendant  were  deemed  unreasonable. 
It  is  equally  clear  that  the  court  could  not  revise  or  reverse 
the  honest  judgment  of  that  board,  and  that  the  companies 
could  not  appeal  to  the  court,  even  after  an  unsuccessful 
appeal  to  the  board,  without  averring  fault  or  bad  f aitlu 
In  case,  however,  the  board  should  refuse  or  neglect  to  act 
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promptly  upon  the  companies'  appeal,  a  summary  remedy 
was  provided  by  section  7  of  the  act  of  1887. 

The  object  of  the  provisions  of  this  latter  section  was  to 
secure  the  granting  of  just  and  equal  facilities,  upon  fair 
and  reasonable  terms,  to  all  applicants  alike-  The  plaint- 
iffs, however,  neither  appealed  to  the  board  to  revise  the 
rentals  fixed  by  the  defendant,  nor  to  the  court  to  proceed 
by  rruLndamus  under  this  section  7.  They  simply  took  pos- 
session of  the  alloted  space  under  written  applications, 
some  of  which  specified  the  rentals  and  others  did  not.  In 
the  latter  instances  it  is,  however,  conceded  that  the  com- 
panies were  aware  of  the  rates  of  rental  which  the  defend- 
ant had  fixed.  I  agree  with  the  presiding  justice  that  the 
facts  are  suflBcient  to  establish  a  contract  relation  between 
the  companies  and  the  defendant  as  to  these  rentals.  The 
plaintiffs,  however,  were  not  even  then  without  redress. 
They  could  still  appeal  to  the  board  of  electrical  control, 
which  was  authorized  at  all  limes  to  control,  modify  and 
revise  either  the  scale  of  rentals  or  any  fixed  charges. 
While  such  appeal  is  afforded  to  them,  they  cannot,  I 
repeat,  appeal  to  the  courts.  Certainly  not,  as  already 
pointed  out,  without  showing  fraud  or  bad  faith  on  the 
part  of  the  board.  If,  therefore,  the  plaintiffs  are  in  pos- 
session without  a  contract,  the  defendant  has  a  perfect 
right  to  treat  them  as  licensees  and  to  remit  them  to  their 
original  position  as  outside  applicants  in  auest  of  posses- 
sion. If,  however,  they  are  in  possession  under  a  contract, 
they  must  abide  by  its  terms  or  seek  its  modification  in  the 
only  manner  authorized  by  law.  They  cannot  come  into 
court  and  ask  to  be  upheld  in  their  naked  possession  until 
at  some  future  time  and  by  means  of  an  investigation 
utterly  unknown  to  any  court,  whether  of  law  or  equity, 
^'  the  fair  thing,"  so  to  speak,  between  the  parties  has  been 
arrived  at. 

With  regard  to  the  question  as  to  whether  the  defendant 
can  under  any  circumstances  resort  to  the  remedy  of  evic- 
tion. I  think  the  plaintiffs  must  be  held  to  the  position 
assumed   in  their  complaints'.    They  do  not  admit  the  ti  n. 
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ancy  under  a  completed  lease,  but  simply  claim  that  they 
are  in  possession  under  an  implied  agx'eement  to  give  them 
a  lease  upon  fair  and  reasonable  terms  to  be  judicially 
ascertained.  Thus  their  attitude  in  the  interim,  as  w^  have 
already  seen,  is  necessarily  that  of  licensees.  They  are  in 
possession,  they  say,  without  a  contract,  under  the  right, 
however,  which  the  law  gives  them  and  the  duty  which  the 
law  imposes  upon  them,  to  place  their  conductors  in  the 
subways.  Still,  they  are  there  as  mere  licensees  until  a 
contract  such  as  the  law  authorizes  and  even  compels  the 
defendant  to  impose  is  entered  into.  Upon  the  case  made  by 
the  plaintiffs,  therefore,  there  can  be  no  doubt  of  the 
defendant's  right  to  remove  an  apparatus  which  simply 
trespasses  upon  the  subways.  But  I  agree  with  the  presid- 
ing justice,  that  even  upon  the  defendant's  case  of  a 
completed  contract,  the  right  exists  to  remove  the  plaint- 
iff's apparatus  for  non-j)ayment  of  the  agreed  rentals.  When 
the  nature  and  object  of  the  subways  are  considered,  it 
becomes  ap])arent  that  the  ordinary  rules  which  govern  as 
between  landlord  and  tenant  can  have  no  applica- 
tion. The  subway  is  a  great  public  work  authori "  1  for 
a  specific  purpose  and  constructed  with  a  view  to  a  special 
service.  It  stands  to  reason  that,  when  the  conditions  upon 
which  the  service  is  gi'anted  have  been  broken,  such  service 
may  be  discontinued  and  the  facilities  afforded  by  the  struc- 
ture withdrawn.  To  limit  the  defendant  to  the  ordinary 
action  to  recover  money,  would  be  subversive  of  the  entire 
system  inaugurated.  Suppose  danalogies  with  regard  to 
possessory  actions  are  misleading.  For  the  defendant, 
though  a  private  corporation,  has  here  public  duties  to  i)er- 
f  orm,  duties  which  require  that  it  should  grant  or  withhold 
the  service  under  reasonable  rules  and  regulations ;  never  of 
course,  arbitrarily.  It  is,  for  instance,  bound  to  supply  the 
city  of  New  York  and  each  of  its  several  departments,  free 
of  charge,  with  all  the  space  necessary  for  their  electrical 
conductors.  It  is  also  bound  to  economize  the  space  in  the 
subway,  so  that  no  one  company  shall  occupy  more  than  it 
actually  needs    to    the    exclusion    or   detriment    of    any 
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other  company.  It  is  further  bound  to  charge  the 
flame  rates  to  all  occupants  making  a  like  use 
of  the  subways.  Again,  when  its  net  annual  profits 
exceed  ten  per  cent,  upon  the  actual  cash  capital  invested 
by  it  in  constructing  and  equipping  the  subways,  the 
excess  is  required  to  be  paid  into  the  treasury  of  the  city 
of  New  York.  Then,  too,  the  management  and  control  of 
the  spaces  occupied  by  any  company  is  subject  to  the 
rights  of  all  other  occupants,  and  expressly  to  such  reason- 
able rules  and  regulations  as  the  defendant  may  make. 
Other  provisions  might  be  adverted  to,  but  I  have  specified 
enough  to  show  the  quasi  public  character  of  the  duties 
imposed  upon  the  defendant,  and  the  necessity,  if  it  is  to 
perform  its  functions  successfully,  of  regulating  the  space 
under  its  control  in  such  a  manner  that  no  one  non-paying 
company  shall  have  the  right  of  permanent  occupancy  and 
continuous  service  to  the  detriment  not  only  of  the  city,  and 
the  defendant,  but  of  others  who  are  willing  to  pay,  and 
who  may  thus  be  crowded  out  by  a  non-paying  occupant. 

I  think,  therefore,  that  payment  of  the  agreed  or  fixed 
rentals  is  an  essential  and  reasonable  condition  to  the  use 
of  the  allotted  space,  and  that  the  defendant  should  not  be 
interfered  with  in  resuming  possession  of  such  space  and 
again  offering  it  for  electrical  purposes  except  in  a  case  of 
real  oppression  and  injustice.  No  such  case  has  here  been 
made  out.  On  the  contrary,  an  injunction  under  the 
circumstances  disclosed  would  plainly  be  both  unjust  and 
oppressive. 

I  concur,  therefore,  for  these  reasons,  in  the  affirmance  of 
the  orders  appealed  from. 

Patterson,  J. :  I  have  but  little  to  add  to  the  opinion 
of  the  presiding  justice  which  covers  the  material  points 
discussed  on  the  argument  of  this  appeal.  The  several 
plaintiffs  entered  into  the  occupation  of  space  in  the  con- 
duits of  the  defendant  under  an  absolute  obligation  to  pay 
for  their  use.  That  they  were  compelled  to  do  so  by  law 
cannot  affect  that  obligation,  for  such  compulsion  resulted 
from  a  necessity  connected  with  the  public  safety ;  their 
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business  as  theretofore  conducted  being  dangerous  to  the 
community.  At  the  time  they  entered  into  the  occupation 
of  the  space  referred  to,  they  knew  not  only  that  they  were 
required  to  pay,  but  also  the  rates  established.  Under 
such  circumstances  an  implied  contract  arose  to  pay  that 
rent  unless  a  different  one  were  fixed  by  the  tribunal 
created  by  the  law  to  regulate  rentals,  which,  as  I  read  the 
statute  and  the  contracts,  is  in  the  first  instance  the  board 
of  electrical  control.  Even  assuming  that  this  court  or  a 
justice  thereof  or  the  judges  of  the  Court  of  Common 
Pleas  or  of  the  Superior  Court  have  under  the  seventh  sec- 
tion of  the  act  of  1887  a  right  to  fix  rents  under  any  cir- 
cumstances, I  do  not  think  that  provision  can  be  construed 
as  being  retroactive  or  as  relating  to  any  thing  more  than 
the  fixing  of  rents  after  the  jurisdiction  has  been  invoked  ; 
for  it  is  not  to  be  assumed  that  the  couit  can  control  or 
administer  this  property  of  the  defendant  or  interfere 
with  past  relations  between  it  and  the  plaintiffs  as  to  an 
adjustment  of  rents  any  more  than  it  could  between  private 
parties  who  had  entered  into  contract  relations  from  which 
an  implication  of  law  would  arise  as  to  an  amount  of  rent 
to  be  paid  for  the  use  or  occupation  of  property ;  and  it  is 
entirely  immaterial  how  this  subway  may  be  catalogued  as 
property,  or  whether  the  relation  of  landlord  and  tenant 
exists,  or  the  defendant  is  to  be  regarded  as  a  carrier  fur- 
nishing facilities  for  transportation,  or  whether  it  is  to 
receive  rent  eo  nomine  (which  the  statute  distinctly  provides 
for)  or  a  sum  of  money  as  compensation.  Whatever  it  may 
be  called,  the  defendant  is  entitled  to  its  recompense,  and 
that  is  for  services  rendered  and  facilities  afforded,  and  it  is 
simply  imi^ossible  that  a  construction  can  be  given  to  these 
acts  which  would  enable  the  plaintiffs  to  go  on  from  year  to 
year  using  the  subway  in  their  business  with  dilatory  pro- 
ceedings in  courts  by  appeals  from  adjudications  fixiiij^ 
rates,  and  then  if  they  are  dissatisfied,  abandoning  the 
use  and  leaving  the  defendant  to  nothing  but  mere  common 
law  actions. 
I  agree  with  the  presiding  justice  that  whatever  power 
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the  court  may  have  over  the  subject  is  limited  by  the 
statute,  but  if  general  equity  rules  are  applicable,  the 
plaintiffs  must  put  themselves  in  a  position  to  show  they 
are  entitled  to  the  consideration  of  a  court  of  equity.  That 
can  be  done  only  by  securing  to  the  defendant,  either  by  a 
deposit  of  money  or  by  a  sufficient  bond,  the  amount  of 
rent  which  they  knew  was  charged  at  the  time  they  entered 
into  occupation,  which  was  either  $1,000  a  mile  as  fixed 
by  the  defendant  or  $900  a  mile  which  seems  to  have  been 
considered  by  the  board  of  electrical  control  a  proper  sum. 
Nothing  whatever  has  been  done  by  either  of  the  plaintiffs 
in  that  direction,  and  the  court  will  not  now  make  any 
order  concerning  it,  for  the  case  must  be  determined  on  the 
of  the  statutfe  is  to  impose  burdens  on  the  transportation 
or  business  of  both  coiporations,  and  not  upon  the  prop- 
facts  as  they  are  presented  in  the  record,  and  were  submit- 
ted to  the  judge  in  the  court  below. 

We  are  not  called  upon  to  interfere  with  the  course  of  the 
defendant,  nor  to  point  out  to  either  party  what  is  the 
remedy  for  the  non-payment  of  this  rent.  It  is  sufficient 
ttat  no  case  has  been  made  for  the  interference  of  the  court 
by  injunction,  and  if  the  defendant  transcends  its  legal 
right  in  preventing  the  use  of  the  subways  by  the  plaintiffs, 
vhe  latter  have  their  adequate  remedy  at  law. 

Order  affirmed,  with  costs. 


Nom. —  See  note  to  U.  S.  Ilium,  Co,  v.  Chrant,  ante,  p.  95. 

For  decisions  earlier  than  the  foregoing  five  cases,  in  which  the  series  of 
statutes  designed  to  effect  the  placing  underground  of  all  electrical  wires 
in  certain  cities  of  the  State  of  New  Yorl^  were  under  consideration,  see 
cues  in  vol.  2,  referred  to  in  note  at  page  210  of  that  volume. 

The  following  additional  cases  involve  a  consideration  of  the  subways 
acts: 

In  Mary  HiggiTis  \,  Manhattan  Electric  Light  Co,,  Limited,  Supreme 
Court  Chambers,  March,  11,  1S89,  the  question  ander  consideration  was 
the  power  of  the  board  of  electrical  control  to  grant  permits  for  the  main- 
tenance of  poles  and  overhead  wires,  under  the  act  of  If^l ;  the  case  arising 
upon  a  motion  to  continue  a  preliminary  injunction  restraining  such 
granting  of  permits.  Lawrence,  J.,  in  his  opinion  upon  the  denial  of  the 
motion,  sajs :  *'  The  fourth  section  of  the  latter  act  (L.  18S7,  ch.  716) 
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implies  that  in  a  case  where  the  board  is  of  opinion  that  permission  should 
be  given  to  erect  'poles  and  string  wires  overhead,  keeping  in  view  the 
general  purpose  and  scope  of  legislation  upon  the  subject,  the  construc- 
tion of  electrical  conductors,  it  may  grant  such  permission.  If  such  is  not 
the  true  construction  of  the  act  of  1887,  and  permission  can  only  be  granted 
in  cases  where  it  would  be  physically  Imprac  Licable  to  lay  subways,  the 
result  would  be  that  those  portions  of  the  city  which  are  not  in  the  sub- 
urbs, and  which  are  not  sparsely  inhabited,  must  be  deprived  in  all 
instances  of  electric  lights  until  subways  can  be  laid.  This  does  not  seem 
to  be  the  true  construction  of  the  act.  The  proper  construction  would 
rather  appear  to  be  that  a  discretionary  power  was  intended  to  be  vested 
in  the  board,  such  power  to  be,  of  course,  legitimately  and  fairly  exercised, 
keeping  steadily  in  view  the  general  purpose  of  placing  wires  under- 
ground, (Citing  People  v.  Squire,  2  Am.  Elec.  Cas.  176.)  Whether  a 
proper  case  is  presented  for  authorizing  a  temporary  departure  from  the 
general  scheme  must  in  the  first  place  be  determined  by  the  board,  and  if 
there  be  no  fraud  or  unlawful  element  in  the  case,  the  court  should  not 
exercise  its  restraining  power." 

In  Postal  Tel.  Cable  Co.  v.  Orant,  an  injunction  was  asked  against  the 
sheriff  of  New  York  county,  to  restrain  him  from  enforcing  a  warrant  for 
the  collection  of  an  assessment  levied  pursuant  to  that  portion  of  the  stat^ 
ute  of  1885,  as  amended  in  1886,  which  provided  that  money  to  pay  the 
salaries  and  expenses  of  the  subway  commissioners  should  be  **  assessed  upon 
and  collected  from  the  several  companies  operating  electrical  conductors 
in  any  such  city  of  the  State,  which,  under  the  provisions  of  this  act,  are 
or  shall  be  required  to  place  and  operate  any  of  their  conductors  under>> 
ground,"  also  provided  for  the  collection  of  such  assessment. 

The  application  was  denied  at  Special  Term,  upon  the  ground,  especially, 
that  the  constitutionality  of  tlie  statute  was  in  question,  and  the  Court  of 
Appeals,  in  People  v.  Squire  (2  Am.  Elec.  Cas.  176)  had  intimated,  though 
not  expressly  decided,  tliat  the  statute  was  not  unconstitutional  in  the 
particular  urged  here  by  the  plaintiff. 

The  General  Term  (11  N.  Y.  Supp.  828)  affirmed  the  judgment  below, 
upon  the  ground  that  the  plaintiff  had  lost  its  legal  remedy,  of  certiorari^ 
and  ^A^  brought  itself  within  no  acknowledged  head  of  equity  jurispru- 
dence. 
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Ahebigak  Telephone  &  Telegraph  Company  v. 

Pearce  et  al.  (Ten  cases.) 

Maryland  Court  of  Appedla,  December  17, 1889, 

(71  Md.  635.) 

LlN-ES  ON  RAILBOAD  RIGHT  OP  WAY.—  RIGHTS  OF  ABUTTING  OWNERS.— 

Maryland  TELEGRAPH  statute. —  Post-boads  act.— Injunction. 

A  telegraph  or  telephone  company  will  be  restrained  by  injunction  from 
constructing  its  lines  over  private  property  without  the  consent  of  the 
owner  and  without  condemnation  proceedings  first  had.  Allegations  in 
bill  held  sufficient  to  warrant  injunction. 

Whether  or  not  the  construction  of  a  telegraph  and  telephone  line  upon  a 
railroad  right  of  way  imposes  a  new  burden  upon  the  soil,  not  contem- 
plated and  provided  for  in  the  original  condemnation  proceeding,  depends 
on  whether  or  not  the  purpose  of  the  construction  is  to  facilitate  the 
operation  of  the  railroad  and  increase  its  business ;  a  question  the  deter- 
mination of  which  is  not  to  be  left  to  the  railroad  officials  alone. 

In  the  case  at  bar,  the  grants  of  right  of  way  to  the  railroad  company 
having  been  for  railroad  purposes  only,  and  there  being  already  a  line  of 
telegraph  and  contract  for  its  use,  sufficient  for  the  railroad  purposes, 
and  it  appearing  that  the  contemplated  line  was  not  for  such  purposes, 
but  was  intended  to  be  a  part  of  a  line  for  commercial  purposes,  held 
that  it  imposed  a  new  servitude,  and  the  injunction  orders  appealed  from 
were  affirmed* 

The  "  post-roads  acts  "  do  not  authorize  telegraph  companies  accepting  the 
conditions  therein  imposed,  to  go  upon  private  property,  including  rail- 
road rights  of  way,  without  permission  or  condemnation. 

If  the  sections  of  the  Maryland  Ckxle  relating  to  telegraph  companies  con- 
tain any  provisions  depriving  land  owners  of  the  right  to  compensation 
in  the  fii9t  instancy,  and  requiring  them  to  permit  their  land  to  be  taken 
and  then  seek  relief  in  action,  they  are  unconstitutional. 

Cases  of  this  series  cited  in  opinion :  W,  U,  Tel,  Co.  v.  Am,  Un.  Td.  Co,^ 
1  Am.  Elec.  Cas.  28S ;  Pefuaeola  Tel  Co.  v.  W.  U.  Tel  Co.,  1  Am.  Eleo, 

Appeal  from  Circnit  Court,  Baltimore  county. 
FartH  stated  in  opinion. 
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5.  A.  JMUia7f2S  and  Ii(*hert  R,  Boarman^  for  appellant. 
Dacid  G.  McTniosJi^  for  appellees. 

Miller,  J. :  These  ten  cases  were  argued  together,  and 
as  they  present  substantially  the  same  questions,  they  will 
be  disposed  of  in  one  opinion.  They  are  all  bills  filed  by 
separate  land  owners  in  Baltimore  county,  seeking  to  enjoin 
the  '*  American  Telephone  &  Telegraph  Company  of  Balti- 
more City,"  a  corpoi'ation  incorporated  under  the  genera! 
coi-poration  law  of  this  State,  from  erecting  telegraph  poles 
and  constructing  a  telegraph  or  telephone  line  of  wires  on 
and  over  the  lands  of  the  several  complainants.  Eight  of 
vhe  appeals  are  from  orders  granting  preliminary  injunc- 
tions upon  the  several  bills.  It  is  well  settled  that  in 
deciding  an  appeal  from  such  an  order,  this  court  can  look 
only  to  the  case  made  by  the  bill,  though  the  defendant  is 
required  to  file  an  answer  before  he  can  appeal,  and  the 
answer  must  appear  in  the  record.  Blackburn  v.  Crau- 
furd  et  al.^  22  Md.  447.  The  question,  then,  is,  does  each 
of  these  eight  several  bills  make  out  a  case  for  the  granting 
of  such  an  injunction  ? 

The  bills  all  aver  and  charge,  in  substance,  that  the 
defendant  company  has  recently  deposited  large  and  heavy 
poles  upon  the  lands  of  the  complainants,  along  the  line  of 
the  Maryland  Central  Railroad,  and  is  engaged  in  setting 
up  said  poles,  or  is  about  to  do  so,  without  their  permission 
or  consent ;  that  the  erection  of  these  poles,  and  the  string- 
ing of  wires  thereon,  is  injurious  to  their  property,  and  is 
an  appropriation  of  private  property  for  public  use  without 
compensation,  or  tender  thereof,  to  the  complainants  ;  and 
that  they  are  entitled  to  have  the  defendant  restrained  and 
enjoined  from  erecting  said  poles,  and  stringing  wires 
thereon,  on  and  over  their  lands,  until  it  has  acquired  the 
right  to  do  so  by  condemnation  of  the  lands  for  such  ase, 
or  otherwise.  We  have  no  doubt  as  to  the  sufficiency  of 
these  avernieuis,  or  of  the  jurisdiction  of  a  court  of  equity 
to  grauc  an  injunction  in  such  cases.    A  corporation  created 
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for  the  purpose  of  transmitting  messages  by  telegraph  or 
telephone  is,  with  respect  to  its  right  to  construct  its  lines 
over  private  property,  just  as  much  subject  to  the  provi- 
sions of  article  3,  sec.  40,  of  the  Constitution  as  is  a  rail-  ' 
road  or  any  corporation  clothed  with  the  power  of  taking 
private  property  for  public  use.  Lewis  on  Eminent  Do- 
main, sec.  172 ;  Mills  on  Eminent  Domain,  sec.  21.  This 
clause  of  the  Constitution  is  too  plain  to  admit  of  any 
doubt ;  and  the  averment  that  the  defendant  is  proceeding, 
or  threatens  to  proceed,  to  construct  its  lines  of  poles  and 
wires  on  and  over  the  complainants'  land,  without  their 
leave  or  license,  and  without  paying  or  tendering  to  them 
compensation  for  the  use  of  their  lands  for  this  purpose 
is  of  itself  enough.  The  court  could  not  properly  refuse 
an  injunction,  in  the  face  of  such  an  averment.  The 
nature  of  the  damage  complained  of,  whether  irreparable 
or  not,  has  nothing  to  do  with  the  question  when  thus 
presented.  Western  Maryland  Railroad  Company  v. 
Ovoings  et  aZ.,  15  Md.  199.  We  shall  therefore  affirm  the 
orders  appealed  from  in  these  eight  cases,  without  con- 
sidering the  question  whether  the  appeals,  or  any  of  them, 
should  be  dismissed  because  of  the  fact  that  the  answers 
of  the  defendant  are  not  under  its  corj)orate  seal. 

In  the  other  two  cases  (those  of  Smith  and  Mcintosh) 
the  appeals  are  from  pio  forma  orders  refusing  to  dissolve 
the  injunctions  upon  bills,  answers  and  proof.  In  these 
cases  the  defendant  corporation,  in  its  answers,  avers  that 
it  is  proceeding  to  construct  its  line  of  poles  and  wires 
along  and  on  the  right  of  way  of  the  Maryland  Central 
Railway  Company,  under  a  contract  with  that  company, 
made  on  the  20th  of  April,  1889,  for  the  use  and  benefit  of 
the  railway  company  in  operating  and  running  its  cars  ; 
that  the  railway  company  has  the  right  to  place  telegraph 
poles  and  wires,  and  telephone  wires  and  poles,  over  and 
upon  its  right  of  way,  for  the  use  and  operation  of  its  rail- 
road, and  as  many  as  may  be  necessary  for  operating  its 
road,  and  for  the  safety  of  the  public  who  travel  over 
the  same,  for  the  purpose  of  facilitating  the  business  of 
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the  road,  and  increasing  its  passenger  travel  and  freiglit 
tonnage ;  and  that  the  railway  company  could  do  this 
themselves  or  employ  some  other  company  to  do  it  for 
them,  and  the  complainants  have  therefore  no  right  to 
interfere. 

These  answers  disclose  what  is  obviously  the  real  contro- 
versy in  all  these  cases.  On  the  one  side,  the  land  owners, 
from  whom  the  railroad  company  obtained  the  rigJU  of  wop 
for  the  construction  of  its  railroad,  insist  that  the  construc- 
tion of  this  telegraph  and  telephone  line  will  impose  an 
additionol  servitude  or  burden  on  their  lands,  for  which 
they  are  entitled  to  compensation,  and  that  the  line  cannot 
be  constructed  until  the  corporation  or  corporations  under- 
taking the  construction  have  first  comjDlied  with  the 
requirement  of  the  Constitution  in  regard  to  taking  private 
property  for  public  use.  On  the  other  hand,  the  telegraph 
and  telephone  company  contend  that  they  are  constructing 
this  line  upon  the  right  of  way  of  the  railroad  company, 
under  a  contract  with  that  company  for  its  use,  and  to 
facilitate  the  operation  of  its  road,  and  to  increase  its 
business ;  and  in  this  contention  they  are  aided  by  the 
railroad  company.  The  right  to  cons  tract  this  line  has  also 
been  placed  in  argument  upon  other  grounds,  which  will  be 
noticed  hereafter. 

Before  considering  the  facts,  we  must  ascertain  the  law 
applicable  to  such  causes  ;  and  this  is  not  altogether  free 
from  difficulty.  Not  many  instances  have  occurred  in  which 
land  owners  have  asserted  such  claims,  and  the  cases  in 
which  the  precise  question  before  us  has  been  raised  a^e 
comparatively  few.  In  the  most  recent  text-book  on  JEmi" 
7ient  Domain^  it  is  said :  "  A  line  of  telegraph  on  a  railroad 
right  of  .  way  is  an  additional  burden^  unless  constructed 
for  the  use  of  the  railroad  company,  in  the  operation  of  its 
road  and  dispatch  of  its  business."  Lewis  on  Eminent 
Domain,  sec.  141.  In  Mills  on  Eminent  Domain,  sec. 
69,  the  author  approvingly  quotes  part  of  the  opinion  of  the 
court  in  Western  Union  Telegraph  Co.  v.  Rich^  19  Kan. 
517.    That  case,  also  referred  to  by  Lewis,  has  been  strongly 
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pleased  ni)on  our  attention,  and  therefore  requires  a  careful 
examination.      It  was  a  suit  by  a  land  owner  against  the 
Western  Union  Telegraph  Company  to  recover  damages  for 
cutting  down  trees  on  his  land.     The  trees  were  on,  or  close 
to,  the  right  of  way  of  the  Atchison,  Topeka  &  Santa  Fe 
Railroad,  and  were  cut  down  to  make  room  for  the  telegraph 
poles,  and  to  prevent  interference  with  the  telegraph  wires. 
The  defendant  sought  to  prove  that  the  telegraph  line  was 
baUt  jointly  by  it  and  the  railroad  company,  under  an 
arrangement  for  its  joint  use  by  the  two  companies,  and 
introduced  a  witness  to  prove  that  the  line  of  telegraph  was 
built  jointly  by  the  two  companies,  for  the  use  of  the  rail- 
road company  in  the  moving  of  its  trains  and  the  transaction 
of  it»  business ;  that  it  was  part  of,  and  necessary  to  its 
business^  and  was  built  on  and  over  the  right  of  way  of  the 
raUroad  company.     The  lower  court  rejected  this  testimony, 
and  this  ruling  was  held  to  be  erroneous.     This  was  the 
sole  question  decided,  and  in  deciding  it  the  court  said : 
*'A  telegraph  line,  if  not  indispensable  to  a  railroad,  tends 
•o  much  to  facilitate  its  business,  and  to  the  speedy  and  safe 
nmning  of  its  trains,  that  the  railroad  con  pany  has  a  right 
to  build  it,  to  use  its  right  of  way  therefor,  and  to  remove 
all  obstructions  thereon  to  its  fullest  and  most  uninter- 
rupted and  beneficial  use.    Although  it  may  have  but  an 
easement  in  the  land,  and  that  easement  limited  to  its  use 
for  railroad  purposes,  yet  a  telegraph  is  so  convenient,  if 
not  indispensable,   that  it  may  cut  down  every  tree  and 
bush  on  the  right  of  way,  if  necessary  for  the  most  constant 
and  efficient  use  of  a  telegraph  line  built  by  it  over  and 
upon  such  right  of  way,  just  as  it  may  dig  away  a  hill  or 
fill  up  a  ravine  for  the  sake  of  a  water-tank  or  a  station- 
house.    By  so  doing,  it  gives  the  adjacent  land  owner  no 
claim  for  damages.       Such  use  is  contemplated  in  the 
original  condemnation,  and  the  damages  resulting  there- 
from are  part  of  the  damages  included  in  the  assessment 
therefor.     In  short,   the  railroad  company  may  use    its 
r^ht  of  way  not  merely  for  its  track,  but  for  any  other 
biolding  or  erection  which  reasonably  tends  to  facilitate  its 
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business  of  transporting  freight  and  passengers,  and  by 
such  use  in  no  manner  transcends  the  j)urposes  and  extent 
of  the  easement,  or  exposes  itself  to  any  claim  for 
additional  damages  to  the  original  land  owner.  So  that,  if 
the  railroad  company  had  built  this  line  by  itself,  and 
independent  of  the  defendant,  and  in  so  doing  had  only  cut 
down  trees  upon  its  right  of  way,  it  is  clear  that  the 
plaintiff  would  have  no  cause  of  action  therefor.  Does  the 
fact  that  it  took  a  partner  in  the  construction  and  use  of 
the  telegraph  expose  it,  or  such  partner,  to  any  liability 
to  the  land  owner  for  the  full  value  of  trees  cut  down 
upon  its  right  of  way?  We  think  not.  If  the  railroad 
company  could  build  by  itself  without  liability,  it  did 
not  assume  liability  by  building  with  another.  What- 
ever it  could  do,  and  would  have  done  for  Us  ovm  use  and 
lenefiL  and  was  so  done,  was,  so  far  as  the  land  owner  is 
concerned,  damnum  absque  injuria^  no  matter  who  bore 
the  expense ;  or,  perhaj)s  more  correctly,  it  was  damages 
already  paid  for.  We  do  not  question  that  every  additional 
burden  cast  upon  the  land  outside  of  the  purpose  and  scope 
of  the  original  easement^  no  matter  in  whose  behalf,  gives 
the  land  owner  new  claim  for  compensation ;  but  such 
compensation  is  limited  to  the  extent  of  the  additional 
burden.  Of  course,  if  the  trees  were  not  upon  the  right  of 
way,  it  is  immaterial  whether  the  defendant  built  the  line 
alone,  or  jointly  with  the  railroad  company ;  for  in  the 
latter  case,  either  would  be  responsible  for  the  entire 
damages.  We  cannot,  of  course,  pass  upon  this  question  of 
fact ;  for  we  cannot  tell  what  the  testimony,  if  admitted, 
would  have  disclosed.  It  is  enough  that  the  testimony 
offered  ought  to  have  been  admitted,  and  then  the  jury 
instructed  that,  if  the  facts  were  as  defendant  sought  to 
prove  them  to  be,  the  defendant  waa  liable  for  only  the 
damages  caused  by  the  additional  burden,  if  any^  its  tuse 
cf  the  telegraph  cast  upon  the  land.^^ 

We  have  thus  quoted  this  opinion  at  length,  because  it  is 
a  very  clear  statement  of  the  law,  which  we  are  willing  to 
accept.    It  recognizes  the  right  of  the  land  owner  to  com- 


MARYLAND,  1889.  175 

Telephone  and  Telegraph  Ck>.  ▼.  Pearce  et  al. 

pensation  for  every  additional  burden  cast  upon  the  land 
outside  the   scope    of   the    original    easement,  and  that 
whether  a  given  structure  creates  an  additional  servitude  is 
a  question  of  /act,  depending  on  the  circumstances  in  each 
case,  to  be  determined  by  the  tribunal  having  jurisdiction 
to  try  the  same,  and  before  which  it  is  tried.     We  cannot 
adopt  the  view  taken  by  counsel  for  the  appellant,  that 
this  question  must  in  all  cases  be  determined  by  the  judg- 
ment and  opinions  of  the  railroad  oflBcials  or  employees.    In 
a  case  where  the  question  was  whether  a  certain  building 
was  a  necessary  building,  within  the  terms  of  a  railroad 
charter,  that  question  was  determined  by  this  court  itself, 
npon  proof  as  to  the  character  of  the  building,  its  location, 
and  the  purposes  for  which  it  was  constructed  and  used. 
Hamilton  v.  Annapolis  cfe  £!l^  Ridge  R.   R,    Co.y  1  Md. 
S60.    We  entertain  no  doubt  whatever  as  to  the  light  of  a 
railroad  company  to  construct  on  and  over  its  right  of  way  a 
telegraph  or  telephone  line,  for  its  use  in  the  operation  of 
its  road  and  dispatch  of  its  business  ;  and  it  may  do  this 
by  itself,  or  may  employ  another  company  to  do  it,  or  may 
do  it  conjointly  with  another  company.     If,  then,  this  line 
is  in  process  of  construction,  or  is  about  to  be  constructed, 
orer  the  right  of  way  of  this  railway  company,  in  good 
faith,  for  the  use  and  benefit  of  the  latter  in  the  operation 
of  its  road,  and  to  facilitate  its  business,  or  is  reasonably 
necessary  for  that  purpose,  the  land  owners  have  no  ground 
of  complaint,  because  such  use  of  their  land  is  within  the 
scope  of  the  original  easement,  for  which  they  have  already 
received  compensation.     But,  on  the  other  hand,  if  this  is 
not  the  motive  for  its  construction,  and  the  main  object  in 
constructing  it  is  to  establish  an  extensive  line  of  telegraph 
and  telephone    communication   through   this   and    other 
States,  for  general  commercial  purposes,  for  the  use  and 
benefit  of  the  defendant,  and  such  a  line  is  not  reasonably 
necessary  for  the  purposes  of  the  railroad,  then  it  will  be  a 
new  easement,  and  put  a  new  and  additional  burden  upon 
the  land,  for  which  the  owners  are  entitled  to  compensa- 
tion.   This  question  will    be   decided  when  we   come  to 
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consider  the  facts  ;  but  we  must  first  notice  the  other 
grounds  upon  which  the  right  to  construct  this  line  is 
sought  to  be  placed. 

By  an  act  of  Congress  approved  July  24,  1866  (U.  S. 
Bev.  Stat.,  sec.  5263),  it  is  provided,  among  other  things, 
that 

Any  telegraph  company  now  organized,  or  which  may  hereafter  be 
organized,  under  the  laws  of  any  State,  shall  have  the  right  to  construct, 
maintain  and  operate  lines  of  telegraph  over  and  along  any  of  the  mili- 
tary or  post-roads  of  the  United  States  which  have  been,  or  may  hereafter 
be,  declared  such  by  law  ;  "  yyrovided  such  lines  shall  not  be  so  constructed 
as  to  interfere  with  the  ordinary  travel  on  such  roads  ;  and  provided^  also, 
"  that,  before  any  telegraph  company  shaU  exercise  any  of  the  powers  or 
privileges  conferred  by  this  act,  such  company  shall  .file  their  written 
acceptance  with  the  postmaster-general  of  the  restrictions  and  obliga- 
tions required  by  this  act. 

Congress  afterwards,  in  1872,  declared  all  the  railroads  in 
the  country  which  are  now  or  may  hereafter '  be  in  opera- 
tion to  be  '^post-roadsy  There  is  nothing  in  these  records 
to  show  that  the  defendant  has  filed  its  acceptance  of  the 
act  of  1866  ;  but,  as  this  can  be  readily  done,  it  is  proper 
we  should  give  our  views  of  the  construction  and  effect  of 
these  statutes.  We  cannot  suppose  it  was  the  intention  of 
Congress,  by  these  enactments,  even  if  it  had  the  power  to 
do  so,  to  put  the  right  of  way  of  every  railroad  in  the 
countiy  at  the  mercy  of  the  telegraph  companies,  and  allow 
the  latter  to  use  them,  for  the  construction  of  their  lines, 
without  making  compensation  to  any  one  therefor.  Such 
a  construction  was  wholly  repudiated  by  Judge  Drummond 
in  the  case  of  AIL  &  Pacific  Telegraph  Co,  v.  Chic,  Rock 
Isl.  c6  Pacific  Railroad  Co.,  6  Biss.  158,  and  by  Judge 
Harlan  in  Western  Union  Telegraph  Co.  v.  Am.  Ufu 
Telegraph  Co.,  9  Biss.  72.  In  the  latter  case,  it  is 
expressly  said  that  under  this  act  the  telegraph  companies 
must  obtain  the  consent  of  the  owners  of  the  right  of  Mray, 
or  condemn  the  same  for  telegraph  purposes,  and  make 
compensation  therefor.  We  have  not  been  able  to  discover 
that  the  views  of  these  judges  on  this  point  have  ever  been 
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overruled  by  the  Supreme  Court  in  any  of  its  numerous 
decisions  on  this  statute.  On  the  contrary,  in  Fensacola 
Idegraph  Co.  v.  Western  Union  Telegraph  Co,,  96  U. 

S,  1,  that  court  said  this  act  "gives  no  foreign  corporation 
the  right  to  enter  upon  private  property  without  the  con- 
sent of  the  owner,  and  erect  the  necessary  structures  for  its 
business ;  but  it  does  provide  that  whenever  the  consent  of 
the  owner  is  obtained  no  State  legislation  shall  prevent  the 
occupation  of  post-roads  for  telegraph  purposes  by  such  cor- 
porations as  are  willing  to  avail  themselves  of  its  privi- 
leges;''  and,  again,  "no  question  arises  as  to  the  authority 
of  Congress  to  provide  for  the  appropriation  of  private 
property  to  the  uses  of  the  telegraph,  for  no  such  attempt 
has  been  made.  The  use  of  public  property  alone  is 
granted.  If  private  property  is  required,  it  must,  so  far  as 
the  present  legislation  is  concerned,  be  obtained  by  private 
urangement  with  its  owner.  No  compulsory  proceedings 
are  authorized.  State  sovereignty,  under  the  Constitution, 
is  not  interfered  with.  Only  national  privileges  are 
granted."  In  all  the  cases  in  the  Supreme  Court  where 
telegraph  companies  have  constructed  their  lines  on  the 
right  of  way  of  railroad  companies  in  the  States,  they 
appear  to  have  done  so  by  consent,  or  under  agreement 
with  such  companies,  and  in  none  of  them  has  the  question 
as  to  the  right  of  the  land  owner  to  compensation  for  the 
additional  burden  thereby  cast  upon  his  land  arisen.  We 
have  always  understood  that  the  right  of  way  of  a  railroad 
chartered  by  and  running  through  a  State  is  the  private 
property  of  the  railroad  corporation,  and  that  the  land 
through  which  it  runs,  subject  to  the  easement  for  the  rail- 
road, is  the  private  property  of  the  respective  land  owners  ; 
and  we  cannot  understand  how  Congress,  by  declaring  such 
road  to  be  a  post-road,  can  deprive  either  the  railroad  cor- 
poration or  the  land  owners  of  these  property  rights,  or 
how  it  can  confiscate  them  for  the  benefit  of  telegraph  com- 
panies, nor  do  we  think  it  was  the  intention  of  Congress  by 
these  enactments  to  do  any  such  thing.  Whatever  may  be 
their  effect  in  other  lespects,  we  think  it  clear  they  are  not 
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susceptible  of  the  construction,  and  have  not  the  effect 
sought  to  be  given  them  by  counsel  for  the  appellant.  In 
our  judgment,  they  do  not  give  a  telegraph  company,  when 
it  proceeds  to  construct  its  lines  over  a  railroad  right  of 
way,  immunity  from  the  restriction  by  which  the  Constitu- 
tions of  all  the  States,  as  well  as  of  the  United  States,  have 
carefully  protected  the  owners  of  private  property,  when 
taken  by  the  exercise  of  the  power  of  eminent  domain.  In 
our  opinion,  therefore,  these  acts  give  no  aid  to  the  defend- 
ant in  regard  to  the  question  now  before  us,  and  much  less 
does  the  subsequent  act,  approved  June  23,  1879,  which  is 
also  relied  on.  This  latter  act  is  the  appropriation  bill  for 
the  support  of  the  army  for  the  fiscal  year  ending  June  30, 
1880,  and,  in  a  paragraph  making  an  appropriation  for  the 
cost  of  telegrams  and  for  other  purposes,  a  clause  is  inter- 
jected which  declares  that  "  telegrams  are  authorized  to  be 
transmitted  by  railroad  companies  which  may  have  tele- 
graph lines,  and  which  shall  have  filed  their  written  accept- 
ance "  of  the  act  of  1866,  "for  the  government  and  for  the 
general  public,  at  rates  to  be  fixed  by  the  government."  It 
is  obvious  this  clause  has  no  bearing  on  the  question  now 
under  consideration. 

Again,  it  is  contended  that  the  defendant  is  empowered 
to  construct  this  line  by  the  statute  law  of  this  State,  and 
cannot  be  restrained  from  doing  so  by  injunction,  but  for 
any  damage  done  to  private  proi)erty  thereby  the  owners 
must  seek  redress  by  an  action  at  law.  For  this  position, 
reference  is  made  to  the  sections  of  the  Code  relating  to 
telegraph  companies.  Code,  art.  23,  sees.  222-226.  All  that 
need  be  said  in  regard  to  these  sections  is  that,  if  they  con- 
tain any  provision  authorizing  the  construction  of  telegraph 
lines  on  and  over  private  property  in  the  first  instance  and 
then  requiring  the  property  owners  to  seek  comi)ensation 
afterwards  by  an  action  at  law  for  damages,  it  is  in  con- 
flict with  the  constitutional  provision  referred  to,  which 
requires  the  just  compensation  agreed  upon  or  awarded 
by  a  jury  to  be'^^r^^  paid  or  tendered  ;"  that  is,  be/ore  the 
property  is  taken.    This  provision  of  the  Constitution  is. 
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of  course,  controlling ;  and  that  it  applies  to  the  case  of 
property  taken  for  the  construction  of  telegraph  lines  there 
can,  we  think,  be  no  reasonable  doubt,  for  we  regard  it  as 
now  well  settled  that  use  of  property  for  this  puipose  is  a 
''public  use."      "A  telegraph  or  telephone  line,"    says 
Lewis,  "  designed  for  the  service  of  the  public,  and  subject 
to  regulation  by  the  Legislature,  is  a  public  use  for  which 
property  may  be  taken."     Lewis  on  Eminent  Domain,  sec. 
172.     "The  term  *  public  use,'"  says  Mills,  "is  flexible 
and  cannot  be  confined  to  the  public  use  known  at  the  time 
ol  the  framing  of  the  Constitution.    All  improvements  that 
may  be  made,  if  useful  to  the  public,  may  be  encouraged 
by  the  exercise  of  eminent  domain.     Any  use  of  anything 
which  will  satisfy  a  reasonable  public  demand  for  facilities 
for  travel,  for  transmission  of  intelligence,  or  of  commodi- 
ties   *    *    *    would  be  a  public  use."    Mills  on  Eminent 
Domain,  sec.  21.     The  good  sense  of  thia  proposition  com- 
mends it  to  our  approval,  and  we  adopt  it.    Casting  an 
additional  burden,  for  such  a  purpose,  on  land  already 
subject  to  an  easement,  is  just  as  much  taking  it  for  public 
use  as  was  the  taking  of  it  for  the  original  easement ;  and, 
as  we   have  shown,  courts  of  equity  have  in    this  State 
jurisdiction  to  prevent  by  injunction  the  prosecution  of  the 
work  until  the  compensation  is  paid    or    tendered.    The 
injunction  does  not,  of  course,  prohibit  the  construction  of 
the  work,  but  only  suspends  it  till  this  provision  of  the 
Constitution  has  been  complied  with. 

We  must  now  examine  the  facts  disclosed  by  the  records 
in  these  two  cases,  for  the  purpose  of  deciding  the  ques- 
tion above  stated. 

The  Maryland  Central  Railway  Company  is  a  recent 
successor  to  all  the  property  rights  and  franchises  of  the 
Baltimore  &  Delta  Railway  Company,  a  corporation 
formed  under  the  act  of  1878,  c.  195,  by  the  consolida- 
tion of  two  other  companies,  the  elder  of  which  was  incorpo- 
rated by  the  act  of  1868,  c.  314.  It  has  also  acquired 
the  property  and  franchises  of  the  Maryland  Central  Rail- 
road (Company,  which  was  incorporated  by  the  act  of  1867, 
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a  121.  Its  road  is  a  single  trdcJc^  narrow  gauge  rail- 
road, running  through  Baltimore  and  Harford  counties, 
from  Baltimore  city  to  the  village  of  Delta,  in  Pennsyl- 
vania, close  to  the  Maryland  line  —  a  distance  of  forty-five 
mUes — which  was  not  completed  and  open  for  traffic, 
throughout  its  entire  length,  until  the  21st  of  January, 
1884.  Three  grants  of  right  of  way  through  complainants' 
lands  were  made  in  1878  and  1879,  and  embrace  strips  of 
varying  width,  one  being  sixty-six,  one  forty  and  the  other 
thirty  feet.  All  the  grants  express  that  the  land  is  to  I  e 
used  ''for  railroad  purposes  only,'*  and  the  company 
could  have  acquired  it  for  no  other  purpose  by  condemna- 
tion. 

At  the  time  the  road  was  completed,  it  had  a  line 
of  telegraph  poles,  with  one  wire  thereon,  which  had 
been  constructed  by  Augustus  G.  Davis,  under  a  contract 
with  the  company  dated  the  8th  of  August,  1883.  By 
this  contract,  Davis  agreed  to  construct  and  maintain,  at 
his  own  cost,  a  first-class  telegraph  line  "  along  the  right 
of  way  from  Baltimore  to  Delta,"  the  poles  to  be  35  feet  in 
height,  and  to  have  thereon,  ''for  the  exclusive  use"  of 
the  company,  one  No.  9  galvanized  wire,  and  "  to  furnish 
one  set  of  telegraph  instruments,  at  every  railroad  station 
on  the  line,"  as  the  company  may  direct,  and  where  it  may 
have  a  station  agent  or  operator,  and  a  station-house.  The 
company,  on  its  part,  agreed,  among  other  things,  to  per- 
mit its  operators  to  transact  commercial  telegrai)hic  busi- 
ness on  this  line  ''until  such  time  as  the  business  demands 
or  necessities  "  of  the  company  "may  require  the  exclusive 
use  of  said  wi  »,"  at  which  time  Davis  agreed  "  to  furnish 
another  or  other  wire  or  wires  for  such  business. '^^  He 
was  also  to  receive  the  entire  receipts  from  "commercial 
business  for  five  years,  and  to  have  the  right  to  place  on 
the  poles,  at  his  own  cost,  as  many  wires  for  telephone^ 
telegraph  or  other  purposes  as  he  may  require,"  provided 
he  did  not  overburden  the  poles,  "or  render  them  unsafe 
for  the  wire  or  wires  "  of  the  company.  It  was  also  agreed 
that  at  stations  where  the  company  has  no  operators,  and 
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Daris  had  "an  operator  or  tel^hones^'*  the  company  shall 
have  "  free  use  of  the  same,  or  either  of  the  same^  for  rail- 
road purposes  or  business."     It  was  also  agreed  that  the 
wire  or  wires  designated  as  above  for  the  use  of  the  com- 
pany should  connect,   not  only  with  its  North  Avenne 
station,  in  Baltimore,  but  with  such  city  offices  as  Davis 
may  establish,  he  to  deliver,  free  of  charge,  in  the  city,  all 
messages  relating  to  railroad  business.      The  contract  was 
to  contiime  for  10  years,  with  the  privilege  to  the  company 
of  continuing  it  for  another  10  years,  or  of  discontinuing 
it,  at  its  election;  but,  if  discontinued  at  any  time,  the 
company  was  bound  to  purchase  the  line  of  poles,  wires 
and  instruments  used  for  its  railroad  business  at  a  valua- 
Mon  to  be  fixed  by  arbitrators.    Finally,  it  was  agreed  that 
the  comx>any  should  have  the  privilege,  *^  at  its  own  expense, 
of  placing  an  additional  wire  upon  said  poles,  for  its  own 
exclusive  railroad  business."     With  this  line  thus  built  by 
Davis,  and  with  the  single  wire  thereon,  the  railway  com- 
pany has  managed  the  running  of  its  trains^  and  conducted 
all  the  telegraphic  communication  necessary  for  its  business 
since  its  road  was  completed  to  the  present  time.  That  line 
still  exists,  is  still  in  operation^  performing  all  the  neces- 
sary work  of  the  company,  and  has,  with  all  its  appurte- 
nances  and  instruments,  been  assigned  and   transferred 
to  the  railroad  company  by  the  contract  recently  made 
with  the  defendant.     There  was  and  is  no  mechanical  diflB- 
culty  whatever  in  putting  on  these  poles  as  many  wires  as 
the  company  may  ever  need  for  its  business  purposes ;  and 
its  financial  inability  to  do  so,  or  to  employ  telegraph 
operators  at  all  its  stations,  has  nothing  to  do  with  the 
question  we  are  to  decide. 

This  was  the  state  of  things  when  the  defendant  company 
intervened.  It  took  out  its  Maryland  charter  on  the  19th 
of  March,  1889,  and  on  the  19th  of  April  following  made 
the  contract  with  the  railway  company.  By  this  the 
Davis  contract  is  annulled,  and  the  railway  company  grants 
to  the  defendant  the  right,  at  its  own  cost,  *'  to  erect j  main- 
tain and  operate  a  telegraph  and  telephone  line  upon,  over 
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and  along  the  line  of  railway  of  said  railway  company 
between  the  city  of  Baltimore  and  the  village  of  Delta, 
and  along,  npon  and  over  one  side  solely  and  only  of  the 
right  of  way."  By  the  other  clauses  of  this  contract  there 
is,  so  far  as  we  can  discover,  after  a  careful  examination  of 
them,  Tiot  a  single  substantial  privilege  granted  to  the 
railway  company  which  it  did  not  have  under  the  Davis 
contract. 

Shortly  after  the  execution  of  this  contract  the  defendant 
commenced  placing  on  and  erecting  along  this  right  of 
way,  for  the  purpose  of  constructing  its  line,  pine  and 
cedar  poles  brought  from  Canada,  which  are  long,  heavy 
and  large,  varying  in  diameter  from  thirteen  to  nineteen 
inches.  These  poles,  whenever  put  up,  have  arms  ten 
feet  in  length  for  the  support  of  wires,  and  are  notched 
for  a  number  of  other  similar  arms.  It  is  obvious  that  a 
structure  of  this  character,  and  thus  equipped,  is  not 
being  put  up  in  order  to  subserve  or  promote  the  business 
purposes  of  tit  is  railroad^  and  in  no  sense  of  the  term  can 
it  be  regarded  as  necessary,  or  reasonably  necessary,  there- 
for. Tlie  bills  charge  that  the  corporate  body  called  '*Tlie 
American  Telegraph  &  Telephone  Company"  is  organized 
for  the  purpose  of  establishing  lines  of  communication,  at 
long  distances,  by  telegmph  and  telephone,  and  proposes 
to  do  business  between  the  city  of  New  York  and  the  cities 
south  of  it.  This  charge  is  not  denied  by  the  answeis ; 
and  that  such  is  the  design  of  those  engaged  in  the  prose- 
cution of  this  enterprise,  and  that  the  line  over  the  right 
of  way  of  this  railroad  is  to  be  but  a  link  in  the  chain  of 
such  communication,  we  have  no  doubt.  This  is  shown  by 
the  character  of  the  structure  proposed  to  be  built ;  by  the 
testimony  showing  who  are  the  corporators  in  the  Mary- 
land charter,  and  who  own  its  stock,  as  well  as  by  the 
terms  of  the  contract  itself  made  with  the  railway  com- 
pany ;  and,  still  more  conclusively,  by  the  fact,  testified  to 
by  one  of  the  witnesses,  that  the  line  has  left  the  railroad 
at  Forrest  Hill  before  reaching  its  Delta  terminus,  and  is 
being  constructed  towards  another  town  in  Pennsylvania. 
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We  think  it  clear  that  no  intelligent  person  can  read  these 
records  without  coming  to  the  same  conclusion.  Whether 
it  be  true  or  not  that  a  railroad  can  be  better  managed, 
as  to  the  running  of  its  trains,  by  the  telephone  than  the 
telegraph,  the  Davis  contract  provided  for  the  use  of  tele- 
phones, and  gave  the  railway  company  ih&  free  use  of 
them  whenever  they  were  used  by  Davis.  Again,  assum- 
ing that  this  telegraph  and  telephone  line  would  be  a  con- 
tenience  to  the  railway  company,  and  save  it  some  eaypense^ 
still,  convenience  and  saving  of  expense  do  not  meet  the 
requirements  of  the  law,  as  we  have  stated  it,  on  the  ques- 
tion before  us. 

We  have  thus  considered  the  facts  and  circumstances  of 
these  cases,  and  find  and  decide  that  the  construction  of 
this  new  and  additional  line  will  impose  a  new  servitude  on 
the  land  of  these  complainants,  and  shall  therefore  affirm 
the  orders  appealed  from. 

Several  other  questions  are  presented  by  the  briefs  of 
counsel,  and  have  been,  to  some  extent,  argued  by  counsel; 
but  the  views  we  have  expressed  render  it  unnecessary  to 
notice  them  at  length.  It  is  proper,  however,  to  say  that 
if  any  of  the  poles  of  this  line,  as  erected,  infringe  upon 
the  lands  of  the  complainants,  outride  of  the  railroad 
right  of  way,  or  if  any  of  them  have  been  guyed  or  stayed 
by  wires  fastened  to  trees  standing  on  such  land,  outside  of 
such  right  of  way,  these  facts,  of  themselves,  would  entitle 
the  complainants  to  an  injunction. 

Orders  affirmed  and  causes  remanded. 

Stone,  J.,  dissented. 


X0TB.~  This  case  is  cited  and  followed  in  Chesapeake  <fir  Potomac  TelepK 
Cc^pott. 

That  a  telegraph  line  may  be  erected  along  a  railroad  right  of  way,  for 
the  convenience  of  the  railroad  in  the  transaction  of  its  business,  without 
ig  a  new  servitude  upon  the  land  condemned  for  railroad  purposes, 
held  in  W.  U.  Tel  Co.  ▼.  Rich  (Ind.),  1  Am.  Elec.  Cas.  271,  and  in 
Ptaiher  t.  W.  U.  Tel.  Co,  (Ind.),  id.  seS,  note. 
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The  converse  of  that  proposition  is  decided  in  the  above  case ;  that  if 
the  proposed  line  is  not  for  railway  purposes  a  new  servitude  is  imposed. 
See  note  to  this  and  previous  volumes,  title  *'  Post-roads  Act."  See  note  to 
Detroit  City  Ry,  Co.  v.  Mills,  post. 


Western  Union  Telegraph  Company  v. Williams. 

Supreme  Court  of  Appeals  of  Virginia,  Marc/i  f7,  1890, 

(86  Va.  696.) 
Poles  and  wibes  in  highway. —  ABurrma  owners  —  Constitutional 

LAW. 

The  erection  of  poles  and  strintcing  of  wires  thereon  for  telegraph  pur- 
poses imposes  a  new  burden,  for  which  the  abutting  owner,  in  whom  is 
the  title  to  the  soil  of  the  highway  subject  to  the  easement  for  public 
travel,  must  be  compensated ;  and  Virginia  Code,  sees.  128,  1!^,  which 
authorizes  the  maintenance  of  telegraph  lines  in  highways,  so  long  as  the 
same  are  not  obstructed,  but  fails  to  provide  for  compensation  to  the 
abutting  owners,  is  in  the  latter  respect  unconstitutional  and  void. 

Cases  of  this  series  cited  in  the  prevailing  opinion  :  Broome  v.  N.  Y.  db  N. 
J.  Teleph.  Co.,  vol.  2,  p.  259  ;  Board  of  Trade  Tel  Co.  v.  Bamett,  voL  1, 
p.  565 ;  8.  W.  Ry.  Co.  v.  8o.  &  Atl  Tel.  Co.,  vol.  1,  p.  82 ;  W.  U.  Tel.  Co. 
V.  Rich,  vol.  1,  p.  271. 

Action  of  trespass.    Appeal  by  defendant  below. 
Facts  indicated  in  head  note  and  stated  in  opinion. 

Staples  &  Mu7}ford  and  Robert  Stiles^  tor  the  plaintUS  in 
error. 

Pollard  &  Sands^  H.  T.  Lacy  and  W.  W.  Oordon^  for 
the  defendant  in  error. 

Lacy,  J.,  delivered  the  opinion  of  the  court:  This  is  a 
writ  of  error  to  a  judgment  of  the  Circuit  Court  of  New 
Kent  county,  rendered  on  the  30th  day  of  October,  1888. 
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The ' plaintiff  in  error  constructed  its  telegraph  lines  upon 
the  county  road  in  New  Kent  county,  where  the  said  road 
ran  over  the  lands  of  the  defendant  in  error,  without  his 
consent,  and  without  condemnation  proceedings,  and  with- 
out tendering  compensation,  and  refusing  to  pay  compen- 
sation therefor.  As  is  alleged  in  the  declaration, 
the  defendant,  "against  the  will  of  the  plaintiff,  and 
violently,  against  the  protest  of  the  plaintiff,  entered 
upon  the  said  lands  and  cut  down,  and  destroyed  the 
trees  and  underwood — ^fifty  pine  trees,  twenty  oak  trees, 
and  other  trees,  of  the  value  of  $1,950 — and  broke  down 
and  prostrated  a  great  part  of  the  fences  of  said  plaintiff, 
and  dug  holes  in  the  land  of  the  plaintiff,  and  put  posts 
there  and  kept  the  same  there,  etc. ,  and  encumbered  the 
lands  and  hindered  the  plaintiff  in  the  free  use  and  enjoy- 
ment thereof."  The  defendant  pleaded  not  guilty,  and 
moved  the  court  to  remove  the  case  to  the  Federal  Court, 
which  motion  to  remove  the  case  the  court  overruled,  and 
the  case  proceeded  to  a  trial ;  and  upon  the  trial  the  jury 
rendered  a  verdict  in  favor  of  the  plaintiff  for  the  sum  of 
SwO,  upon  which  judgment  was  rendered  accordingly. 
Whereupon  the  defendant,  the  plaintiff  in  error  here,  ap- 
plied for  and  obtained  a  writ  of  error  to  this  court. 

There  were  sundry  exceptions  taken  at  the  trial  which 
were  assigned  as  error  here.  The  first  assignment  which  we 
will  consider  is  as  to  the  refusal  of  the  court  to  give  to  the 
jury  certain  instructions  asked  by  the  defendant,  and  the 
giving  by  the  court  of  certain  other  instructions.  The 
plaintiff  moved  the  court  to  instruct  the  jury  to  the  follow- 
ing effect:  That  "if  the  jury  believe  from  the  evidence 
that  the  defendant  was,  at  the  time  of  the  committing  of  the 
alleged  trespass  in  the  declaration  mentioned,  and  still  is, 
a  telegraph  company  chartered  by  this  or  any  other  State, 
and  that  the  road  along  which  it  has  constructed  and  main- 
tained, and  still  is  maintaining,  its  telegraph  line  in  the 
county  of  New  Kent,  was  at  said  time,  and  still  is,  a 
county  road,  then  the  said  defendant  had  at  said  time, 
and  still  has,  the  right  to  construct  and  maintain  its  said 
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line  along  said  connty  road,  npon  any  part  thereof,  to  the 
width  or  extent  of  30  feet  (whether  the  road  bed  actually 
used  by  the  public  was  and  is  of  such  width  or  not)  pro- 
vided the  ordinary  use  of  said  road  be  not  thereby 
obstructed;  and  said  defendant  had  at  said  time,  and  still 
has,  the  right  to  cut  down  and  trim  out  such  trees  or  limbs 
within  such  width  or  extent  of  thirty  feet,  as  might  inter- 
fere with  the  proper  and  effective  construction,  mainten- 
ance,  and  operation  of  its  said  line.  (2)  For  the  exercise  of 
such  right  as  aforesaid,  the  defendant  is  not  required  to 
obtain  permission  from,  or  to  make  compensation  to  the 
owner  or  owners  of  the  land  upon  which  said  road  is  located 
(whether  the  fee  simple  title  to  the  soil  upon  which  the 
road  is  located,  or  the  mere  easement  thereon,  be  vested  in 
the  public).  (3)  The  jury  are  further  instructed  that, 
although  the  road  bed  of  said  road  actually  used  by  the 
public  may  not  be  or  have  been  of  the  width  of  30  feet, 
and  although  the  overseer  of  said  road  may  not  have  com- 
plied with  the  law  in  keeping  said  road  clear  and  smooth, 
and  free  from  obstructions,  to  the  legally  required  width  of 
30  feet,  yet,  under  the  laws  and  statutes  of  the  Common- 
wealth, the  defendant  company  was  authorized  to  use  any 
part  of  said  legal  road  of  30  feet  to  the  same  extent  as 
if  said  overseer  had  strictly  complied  with  the  provisions 
of  law  requiring  him  to  keep  said  road  clear  of  timber  and 
other  obstructions  to  the  required  width,  and  the  whole 
30  feet  been  actually  used  by  the  public  as  a  road." 

But  the  court  refused  to  give  these  instructions  of  the 
defendant,  and  gave  the  following :  *'  (1)  The  court  instructs 
the  jury  that  the  law  presumes  that  the  ownership  of  lands 
along  the  side  of  a  public  road  in  Virginia  extends  to  the 
middle  of  said  road,  and  the  burden  of  proof  is  upon  the 
party  who  claims  otherwise  to  show  that  such  is  not  the 
case  along  the  road  where  the  right  is  controverted ;  and  the 
owner  has  the  exclusive  right  to  the  soil,  subject  to  its  use 
for  the  purposes  of  the  public,  and  to  the  right  of  passage 
of  the  public  over  the  same  ;  and,  being  owners  of  the  soil, 
they  have  a  right  to  all  of  the  ordinary  remedies  for  dis- 
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tnrbing  of,  or  injury  to,  their  freehold  or  possession ;  and 
any  act  of  the  Legislature  which  divests  such  owners  of 
their  rights  is  unconstitutional  and  void.  (2)  The  fact  that 
a  road  is  a  public  road  or  highway  does  not  authorize  the 
digging  of  holes  for  the  purpose  of  erecting  telegraph  posts, 
and  the  erecting  of  posts,  and  the  establishing  a  telegraph 
line,  over  the  lands  of  a  person,  without  his  consent, 
although  the  same  may  be  erected  or  done  on  that  part  of 
Ms  premises  which  is  used  as  a  public  road."  It  thus 
appears  that  the  claim  of  the  defendant  is  that,  by  reason 
of  the  act  of  Assembly  of  February  10,  1880  (acts  1879-80, 
pp.  53,  54),  it  was  authorized  to  construct  its  telegraph 
poles  and  lines  along  the  lands  over  which  the  county  road 
runs,  without  making  compensation  therefor,  and  that  it 
maintains  its  right  to  exercise,  as  to  these  lands,  the  right 
of  eminent  domain  therein,  to  take  and  enjoy  what  belongs 
another,  in  the  exercise  of  the  sovereign  power,  not  only 
without  making  any  compensation  therefor,  but  without 
any  formal  proceedings  looking  to  condemnation  of  this 
property  under  any  of  the  forms  of  law  whatever. 

If  it  is  once  conceded,  or  anywise  established,  that  the 
land  in  question  belonged  to  the  plaintiff,  it  was  his  private 
property,  his  freehold,  as  entirely  his  own,  throughout  all 
its  parts,  as  the  shelter  which  he  had  erected  around  and 
over  his  hearthstone,  for  his  habitation  and  home,  and  as 
entirely  under  the  protection  of  the  laws  against  the  intru- 
sion as  the  very  hearthstone  itself.  That  these  lands  are 
the  lands  of  the  plaintiff,  unless  he  has  lost  them  by  the 
creation  of  a  public  road  across  them,  is  undeniable,  is, 
indeed,  not  denied.  Does  the  creation  of  a  public  road 
through  the  land  divest  him  of  the  fee  in  the  sd.me  ? 

As  to  the  extent  of  the  right  acquired  by  the  public  upon 
opening  a  highway  in  Virginia,  Mr.  Minor,  in  his  institutes 
(volume  1,  p.  120),  says:  ''The  public  acquires  merely  a 
right  of  passage.  The  freehold  and  all  the  profits  of  the 
soil  (that  is,  trees,  mines,  etc.)  belong  still  to  the  proprietor 
from  whom  the  right  of  passage  was  acquired.  He  may, 
tiierefore,  recover  the  freehold  in  ejectment,  subject  to  the 
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right  of  way,  and  may  maintain  an  action  of  trespass  for 
digging  the  ground.  If  it  be  unknown  from  which  of  two 
adjacent  proprietors  a  highway  was  at  first  taken,  or  if  the 
highway  be  the  boundary  between  them,  they  are  under- 
stood to  own  each  ad  medium  Jilum  vicB.^^  Citing Bac.  Abr. 
Highways  (i).  Boiling  v.  Mayor  of  Petersburg,  3  Rand. 
663 ;  Home  v.  Richards,  4  Call,  441  ;  Harris  v.  Elliott  10 
Pet.  25.  And  this  subject  is  again  referred  to  by  Mr. 
Minor  in  his  second  volume,  p.  20,  as  to  the  ownership  of 
land  adjacent  to  highways,  when  he  says :  * '  The  ownership 
usually  extends  to  the  middle  of  the  road,  as  in  the  case  of 
a  private  stream  ;  or,  if  the  same  party  owns  on  both  sides, 
the  whole  road  belongs  to  him,  subject  to  the  public  ease- 
ment of  the  right  of  i)assage  in  either  case."  Citing  3 
Kent  Comm.  432.  In  the  case  of  Home  v.  Ricliards,  ^ supra, 
all  the  judges  delivered  opinions,  and  all  held  that  the 
grant  of  a  right  of  way  does  not  convey  the  soil,  but  only 
the  right  to  a  way  over.  In  the  case  of  Bollirtg  v.  Mayor 
of  Petersburg,  s  upra,  a  case  fully  and  ably  argued  in  this 
court  by  the  foremost  lawyers  of.  that  day.  Judge  Carr 
delivered  the  unanimous  opinion  of  the  court.  Speaking 
as  to  the  public  highway,  he  said  :  "  Does  this  disable  the 
demandant  from  recovering  the  land  ?  It  certainly  would 
not,  in  England,  as  many  cases  show."  Citing  Lade  v. 
Shepherd,  2  Strange,  1004.  In  that  case  the  defendant 
rested  one  end  of  a  bridge  upon  the  highway.  Upon  tres- 
pass brought,  the  court  said  :  "  It  is  certainly  a  dedication 
to  the  public  so  far  as  the  public  has  occasion  for  it,  which 
is  only  for  a  right  of  passage  ;  but  it  never  was  understood 
to  transfer  the  absolute  property  in  the  soil."  In  Goodtille 
V.  Alker,  1  Burrows,  143,  in  ejectment,  a  special  verdict 
finding  that  the  land  was  a  public  street  and  public  high- 
way. Lord  Mansfield  says :  ''1  Rolle,  Abr.  392,  is  express 
that  the  king  has  nothing  but  the  passage  for  himself  and 
his  people,  but  the  freehold,  and  all  the  profits,  belong  to 
the  owner  of  the  soil.  So  do  all  the  trees  upon  it,  and 
mines  under  it.  The  owner  may  get  his  soil  discharged  of 
this  servitude  or  easement  of  a  way  over  it  by  a  writ  of  ad 
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quod  damnum.  It  is  like  the  property  in  a  market  or  fair. 
There  is  no  reason  why  he  should  not  have  a  right  to  all 
remedies  for  the  freehold,  subject  still,  indeed,  to  the  servi- 
tude or  easement.  An  action  of  trespass  would  lie  for  an 
injury  done  to  it.  I  see  no  reason  why  the  owner  may  not 
bring  ejectment  as  well  as  trespass.*'  May  or  ^  etc.  v.  Ward^ 
1  Wils.  107 ;  Harrison  v.  Parker^  6  East,  154.  But  it  is 
said  that  in  this  country  we  act  on  a  more  liberal  scale  ; 
that  the  court  will  look  to  the  great  principles  of  public 
policy,  and  give  them  eflfect ;  that  the  conveniences  of  the 
community  requiring  highways,  they  must  be  had  ;  and,  as 
a  mere  right  of  way  is  not  sufficient  for  the  full  enjoyment 
of  them,  we  must  consider  the  Commonwealth  as  vested 
with  a  base  fee  in  all  public  highways. 

Our  business  is  with  the  law  as  it  is,  and,  where  the 
power  to  be  exercised  is  one  of  so  important  a  character  as 
the  taking  away  the  property  of  the  citizen,  divesting  him 
of  his  eminent  domain  in  the  soil,  I  could  not  consent  to 
take  the  step  unless  I  saw  myself  justified  by  some  clear 
principle  of  the  common  law,  or  some  plain  enactment  of 
the  statute.  The  English  cases  are  pretty  strong  evidence 
that  the  common  law  confers  no  such  power.  I  have  looked 
into  our  statutes,  and  I  can  find  nothing  there  to  counte- 
nance the  idea  that  where  a  road  is  established  the  fee  in 
the  soil,  either  simple  or  base,  is  vested  in  the  Common- 
wealth. On  the  contrary,  I  think  it  is  obvious  that  a  right 
of  way  is  all  that  the  public  requires,  leaving  the  whole  fee 
in  the  owner  of  the  soil.  It  is  for  this  use  of  the  land  by 
the  Commonwealth  that  the  owner  is  compensated.  There 
can  be  no  question  as  to  what  the  law  is  in  this  State.  It 
is  well  settled.  Warwick  v.  Mayo^  15  Grat.  528,  Judge 
Allen  delivered  the  unanimous  opinion  of  this  court  to  the 
same  effect.  Speaking  of  a  highway,  he  says :  "  The  ease- 
ment comprehends  no  interest  in  the  soil,"  and  cites  Judge 
Swift  as  saying,  in  Peck  v.  Smith,  1  Conn.  R.  103  :  "  The 
right  of  freehold  is  not  touched  by  establishing  a  highway, 
bat  continues  in  the  original  owner  of  the  land  in  the  same 
manner  as  it  was  before  the  highway  was  established,  sub- 
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ject  to  the  easement."  He  says  further:  *' Notwith- 
standing the  easement,  the  owner  retains  many  and  valua- 
ble interests.  *  *  *  He  may  make  any  use  of  it  not 
inconsistent  with  the  enjoyment  of  the  easement."  Hare 
&  Wallace's  notes  to  Dovaston  v,  Payne^  2  Smith  Lead- 
ing Cases,  190,  where  the  authorities  are  collected.  After 
speaking  of  the  English  rule,  and  the  decisions  of  some  of 
the  States,  he  says :  "In  Virginia  the  rule  has  been  estab- 
lished by  an  authoritative  decision  upon  the  very  point  in 
accordance  with  the  doctrine  of  the  English  courts,"  and 
refers  to  Boiling  v.  Mayor  of  Petersburg^  supra.  If  these 
principles  are  thus  settled  in  Virginia,  as  they  certainly 
are,  they  are  equally  as  firmly,  imbedded  in  the  jurisprudence 
of  numerous  other  States  of  this  country.  These  are  col- 
lected and  cited  by  Mr.  Angell  in  his  work  on  Highways, 
p.  396,  sec.  301  et  seq.j  and  notes.  At  page  398,  sec.  303, 
this  author  says:  "The  principles  of  the  common  law  in 
this  respect  have  been  recognized  and  adopted  by  the 
American  courts,"  citing  Perley  v.  Chandler^  6  Mass.  454. 
Under  these  principles  the  plaintiff  was  entitled  to  main- 
tain trespass  against  the  defendant  when  the  said  defend- 
ant stopped  upon  his  land,  instead  of  passing  along,  and 
dug  up  his  soD,  and  cut  down  his  trees,  and  toi-e  down  and 
scattered  his  fence  unless  such  taking  of  his  property 
was  by  due  process  of  law,  for  public  uses,  upon  just  com- 
pensation. If  the  use  for  which  the  land  was  taken  was  a  pri- 
vate use,  it  could  not  be  lawfully  taken  without  his  consent. 
But  the  use  may  be  conceded  to  be  a  public  use,  and  yet  to 
take  without  just  compensation  was  unlawful.  Such  taking 
without  authority  of  law  was  a  trespass,  and  such  taking 
could  find  no  justification  in  any  act  of  the  General  Assembly. 
(Art.  5,  sec.  14,  Const,  of  Va.)  It  is  claimed  that  the  act 
of  Assembly  passed  February  10,  1880  (acts  1879-80), 
authorized  this  company  to  so  construct  its  works  upon  the 
land  of  the  plaintiff.  That  act  should  receive  a  reasonable 
construction,  and  be  so  constructed,  if  possible,  as  to  avoid 
repugnance  to  the  Constitution.  And,  while  by  that  act, 
these  companies  are  authorized  to  construct  their  lines  and 
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fixtures  along  the  county  roads,  provided  the  ordmary 
use  of  the  road  was  not  obstructed,  it  is  not  expressly  pro- 
vided that  this  may  be  done  without  compensation. 
But  the  provision  is  so  as  not  to  obstruct  the  ordi- 
nary use.  The  Commonwealth  had  and  has  in  these 
roads  nothing  but  the  use  to  pass  over  and  along,  and  the 
act  provides  that  this  use  shall  not  be  obstructed  by  virtue 
of  that  act.  But  at  the  conclusion  of  this  paragraph,  con- 
stituting the  last  words  in  it.  are  these  words,  *'  upon  mak- 
ing just  compensation  therefor  f^  and  then  follow  the 
provisions  of  the  law  which  provide  for  the  proceedings 
necessary  to  ascertain  what  is  just  compensation  by  con- 
demnation proceedings.  This  was  certainly  the  provision 
of  the  act  as  to  lands  of  persons  generally ;  and,  if  the 
land  ui)on  which  the  highway  runs  is  the  private  property  of 
the  citizen,  which  it  clearly  is,  should  not  this  language  be 
held  to  apply  to  such  land  as  well  as  to  others  ?  Why  not  ? 
The  Commonwealth  has  no  more  power  to  grant  the  one 
than  the  other.  To  grant  either  is  to  take  private  property, 
and  this  can  only  be  done  upon  just  compensation.-  If  this 
is  the  true  construction  of  this  act,  the  same  is  in  accord- 
ance with  the  Constitution  of  the  State  ;  and  the  plaintiff 
was  entitled  to  maintain  his  suit  against  a  corporation 
which  neither  took  lawfully,  nor  paid  a  just  compensation. 
But  if  the  act  does  provide  for  the  taking  of  this  private 
property  without  compensation,  then  it  is  void  for 
repugnancy  to  the  Constitution  of  the  State,  and  the  plaint- 
iff was  entitled  to  recover,  and  the  instruction  of  the  court 
was  right. 

However,  it  is  claimed  by  the  plaintiff  in  error  that, 
granting  that  the  rights  of  the  plaintiff  are  what  we  have 
stated,  and  the  Commonwealth  has  only  the  right  to  use  by 
going  over,  still  his  case  is  good,  because  his  works  are 
only  a  use  of  the  easement  and  constitute  no  new  taking  — 
no  additional  servitude.  We  will  now  briefly  consider  this 
argument. 

The  right  in  the  Commonwealth  is  to  use  by  going  along 
over.    This  is  the  extent  of  the  right.    If  the  right  was 
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granted  to  the  defendant  to  go  over  simply  to  carry  its 
messages,  then  the  right  granted  was  in  existence  before 
the  grant,  and  the  right  to  go  over  is  not  only  not  dis- 
puted, but  distinctly  admitted.  This  is  the  servitude  over 
the  land  fixed  upon  it  by  law,  and  the  whole  extent  of  it. 
If  anything  more  is  taken,  it  is  an  additional  servitude, 
and  is  a  taking  of  the  property,  within  the  meaning  of  the 
Constitution.  To  take  the  whole  subject,  the  land  in  fee, 
is  a  taking.  This,  however,  is  the  meaning  of  the  term 
only  in  a  limited  sense,  and  in  the  narrowest  sense  of  the 
word.  The  constitutional  provision  which  declares  that 
property  shall  not  be  taken  for  public  use  without  just 
compensation  was  intended  to  establish  this  principle 
beyond  legislative  control,  and  it  is  not  necessary  that 
property  should  be  absolutely  taken,  in  the  sense  of  com- 
pletely taking,  to  bring  a  case  within  the  protection  of  the 
Constitution.  As  was  said  by  a  learned  justice  of  the 
Supreme  Court  of  the  United  States :  "It  would  be  a  cur- 
ious and  unsatisfactory  result,  if,  in  construing  a  provision 
of  constitutional  law  always  understood  to  have  been 
adopted  for  protection  and  security  to  the  rights  of  the  indi- 
vidual as  against  the  government,  and  which  has  received  the 
commendation  of  jurists,  statesmen  and  commentators,  as 
placing  the  just  principles  of  the  common  law  on  that  subject 
beyond  the  power  of  ordinary  legislation  to  change  or 
control  them,  it  shall  be  held  that,  if  the  government 
refrains  from  the  absolute  conversion  of  real  proi)erty  to 
the  uses  of  the  public,  it  can  destroy  its  value  entirely: 
can  inflict  irreparable  and  permanent  injury  to  any  extent; 
can  in  effect  subject  it  to  total  destruction  without  making 
any  compensation,  because,  in  the  naiTowest  sense  of  that 
word,  it  is  not  taken  for  public  use.  Such  a  construction 
would  pervert  the  constitutional  provision  into  a  restriction 
upon  the  rights  of  the  citizen,  as  those  rights  stood  at  the 
common  law,  instead  of  the  government,  and  make  it  an 
authority  for  invasion  of  private  right  under  the  pretext  of 
the  public  good,  which  had  no  warrant  in  the  laws  and 
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practices  of  our  ancestors."  Justice  Milleb  in  Pumpelly  v. 
Green  Bay  Company^  13  Wall,  166. 

It  is  obvious,  and  it  is  so  held  in  many  cases,  that  the 
oonstraction  of  a  railroad  upon  a  highway  is  an  additional 
serritude  upon  the  land,  for  which  the  owner  is  entitled  to 
additional  compensation.  Cooley's  Constitutional  Limita- 
tions, 543;  Ford  v.  Chicago  &  Northwestern  R.  M.  Co.^  14 
Wis.  610 ;  Pomeroy  v.  Chicago  &  M.  R,  R.  Co.,  16  Wis. 
640.  And  the  power  of  the  Legislature  to  authorize  a  rail- 
road to  be  constructed  on  a  common  highway  is  denied 
upon  the  ground  that  the  original  appropriation  permitted 
the  taking  for  the  purposes  of  a  common  highway,  and  no 
other.  The  principle  is  the  same  when  the  land  is  taken 
for  any  other  purpose  distinct  from  the  original  purpose, 
and  the  reasoning  in  the  two  cases  is  applicable  to  each.  In 
the  case  of  Imlay  v.  Union  Branch  R.  R.  Co.,  26  Conn. 
255,  it  is  said:  "When  land  is  condemned  for  a  special 
purpose,  on  the  score  of  public  utility,  the  sequestration  is 
limited  to  that  particular  use.  Land  taken  for  a  highway 
is  not  thereby  convertible  into  a  common.  As  the  property 
is  not  taken,  but  the  use,  only,  the  right  of  the  public  is 
limited  to  the  use,  the  specific  use,  for  which  the  proprietor 
has  been  divested  of  a  complete  dominion  over  his  own 
estate.  These  are  propositions  which  are  no  longer  open  to 
discussion."  Nicholson  y.  N.  T.  &  N.  H.  R.  R.  Co.  22  Conn. 
85:  South  Carolina  R.  R.  Co.  v.  Stiener,  44  6a.  546.  In 
the  case  of  a  telephone  company,  the  chancellor,  in  the  case 
oi  Broome  v.  New  York  Jb  New  Jersey  Telephone  Co., 
5  Central  Rep.  814,  held  that,  in  order  to  justify  a  telephone 
company  in  setting  up  poles  in  the  highway,  it  must  show 
that  it  has  acquired  the  right  to  do  so,  either  by  consent  or 
condemnation,  from  the  owner  of  the  soil,  saying:  "The 
complainant  seeks  relief  against  an  invasion  of  his  proprie- 
tary right  to  his  land.  The  defendant,  a  telephone 
company,  without  any  leave  or  license  from,  or  consent  by, 
him,  but,  on  the  other  hand,  against  his  protest  and 
remonstrance,  and  in  disregard  of  his  warning  and  express 
prohibition,  and  without  condemnation,  or  any  steps  to  that 

VOL.   Ill — 13. 
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end,  set  up  their  poles  upon  his  land."  What  has  been 
said  is  sufficient  of  itself  to  establish  the  right  of  the  com- 
plainants to  relief ;  for,  in  order  to  justify  the  defendant 
in  setting  up  the  poles,  it  is  necessary  for  it  to  show  that 
it  has  acquired  the  right  to  do  so,  either  by  consent  or  con- 
demnation, from  the  owner  of  the  soil.  As  to  these  rights 
of  the  owner  of  the  soil,  see  American  and  English  Encyclo- 
paBdia  of  Law,  vol.  9,  title  "Highways,"  VII.  sec.  2; 
Board  of  Trarle  Tel.  Co.  v.  Barnett,  107  111.  508 ;  South 
Western  R.  JB.  Co.  v.  Southern  &  A.  TeL  Co.,  46  Ga.  43 ; 
Western  Union  TeL  Co.  v.  Bich,  19  Kansas  517 ;  Willis 
V.  Brie  Tel.  Co.,  34  N.  W.  Rep.  337. 

That  the  erection  of  a  telegraph  line  upon  a  highway  is 
an  additional  servitude  is  clear  from  the  authorities.  T^iat 
it  is  such  is  equally  clear  upon  principle,  in  the  light  of 
the  Virginia  cases  cited  above.  If  the  right  acquii-ed  by 
the  Commonwealth  in  the  condemnation  of  a  highway  is 
only  the  right  to  pass  along  over  the  highway  for  the 
public,  then,  if  tJie  uniaken  parts  of  the  land  are  his  pri- 
vate proi)erty,  to  dig  up  the  soil,  is  to  dig  up  his  soil ;  to 
cut  down  the  trees,  is  to  ctit  down  his  trees  ;  to  destroy  the 
fences,  is  to  destroy  his  fences  ;  to  erect  any  structure,  to 
affix  any  pole,  or  put  in  and  upon  his  land,  is  to  take  pos- 
session of  his  land;  and  all  these  interfere  with  his  free 
and  unrestricted  use  of  his  property.  If  the  Common- 
wealth took  this  without  just  compensation,  it  would  be  a 
violation  of  the  Constitution.  The  Commonwealth  cannot 
constitutionally  grant  it  to  another. 

It  is  true  that  the  use  of  the  telegraph  company  is  a 
public  use ;  that  company  is  a  public  corporation,  as  to 
which  the  public  has  rights  which  the  law  will  enforce. 
But  these  public  rights  can  only  be  obtained  by  paying  for 
them.  The  use,  while  in  one  sense  public,  is  not  for  the 
public  generally  ;  it  is  for  the  private  profit  of  the  corpora- 
tion. It  is  its  business  enterprise,  engaged  in  for  gain.  Its 
services  can  only  be  obtained  upon  their  being  paid  for. 
There  is  no  reason,  either  in  law  or  in  common  justice,  why 
it  should  not  pay  for  what  it  needs  in  the  prosecution  of 
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its  basiness.  Upon  this  burden  being  placed  upon  it,  it 
can  complain  of  no  hardship  ;  it  is  the  common  lot  of  all. 
If  the  said  company  has  use  for  the  private  property  of  a 
citizen  of  this  Commonwealth,  and  it  is  of  advantage  to  it 
to  have  the  same,  it  is  illogical  to  argue  that  the  property 
is  of  small  value  to  the  plaintiff,  and,  in  the  aggregate,  a 
great  matter  to  the  plaintiff  in  error.  This  argument  is  not 
worth  considering ;  it  cuts  at  the  very  root  of  the  rights  of 
property.  It  would  apply  with  equal  force  to  all  the  trans- 
actions of  life.  It  is  sufficient  to  say  the  aegis  of  the  Con- 
stitution is  over  this  as  over  all  other  private  property 
rights,  and  there  is  no  power  which  can  divest  it  without 
JQst  compensation. 

We  think  the  instructions  of  the  Circuit  Court  were 
clearly  right,  and  there  is  no  error  therein. 

Judgment  affirmed. 

Fauntlekoy  and  Hinton,  JJ.,  concurring. 


Note. —  Lewis,  P.,  wrote  an  elaborate  dissenting  opinion,  the  burden  of 
which  was  that  (following  Pierce  v.  Drew,  |136  Mass.  75,  1,  Am.  Elec.  Cas. 
571 ;  and  JtUia  Building  Ansociaiicm  v.  Bell  Teleph,  Co,,  88  Mo.  258, 1  Am. 
Elec.  Gas.  801) ;  '*  an  additional  servitude  is  not  imposed  by  the  erection 
on  a  public  highway  of  a  telegraph  or  telephone  line  under  a  statute  of  the 
State,  and  that  such  statute  is  not  unconstitutional  because  it  makes  no 
proTision  for  additional  compensation  to  the  owners  of  the  fee  in  the  high- 
way.**    In  this  Richardbon,  J.,  concurred. 

This  case  is  cited  in  Cheeapeake  <fir  Potomac  Teleph,  Co.  v.  Mackenzie^ 
potty  as  authority  for  the  proposition  above  stated. 

See  note  to  Detroit  City  By,  Co,  v.  Mills,  post. 
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The  Chesapeake  &  Potomac  Telephone  Company  of 
Baltimore  City  v.  Lucy  T.  Mackenzie,  by  her  next 
friend,  George  N.  Mackenzie. 

Maryland  Court  of  AppealM,  March  f 4,  IS91, 

(74  Md.  33.) 

POLE3  IN  STREET.— ABUTTIXa  OWNER.— DAMAGES. 

Whether  the  abutting  owner  be  the  owner  of  the  fee  of  the  street  op  not, 
his  right  to  use  the  street  as  a  means  of  egress  and  ingress  cannot,  even 
under  legislative  and  municipal  sanction,  be  unreasonably  abridged  ;  and 
an  action  will  lie  in  his  favor  against  the  usurper  of  such  rights. 

The  above  rule  applied  in  an  action  against  a  telephone  company  for  dam- 
ages resulting  to  plaintiff *s  warehouse  by  the  erection  of  a  telephone 
pole  in  the  street  adjoining  her  premises. 

The  rule  of  damages  in  such  cases  stated. 

Cases  of  tliis  series  cited  in  opinion  :  Am,  Teleph,  A  Tel.  Co,  v.  Plearee,  vol.  3, 
p.  169  ;  W.  U,  Tel  Co,  v.  Williama,  vol.  8,  p.  184 ;  Brooms  v.  N.  Y.  <fc.  S, 
J,  Teleph,  Co.,  vol.  2,  p.  239. 

Appeal  by  defendant  below  fix)m  a  judgment  rendered 
by  Baltimore  Court  of  Common  Pleas. 

Facts  stated  in  opinion. 

Argued  before  Alvey,  C.  J.,  Miller,  Irving,  Bryan 
and  McShehry,  JJ. 

Charles  J.  M.  Gwinn^  for  the  appellant. 

George  Norhury  Mackenzie  and  John  Y,  L.  Findlay^ 
for  the  appellee. 

McSherry,  J.,  delivered  the  opinion  of  the  court:  The 
declaration  in  this  case  alleges  "that  the  plaintiflf  is  pos> 
sessed  of  a  lot  of  ground,  with  the  improvements  thereon, 
being  valuable  warehouse  property,  known  as  No.  22  South 
Charles  street,  and  while  so  possessed  the  defendant,  with- 
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out  her  authority  or  consent,  and  without  making  or  offer- 
ing to  make  compensation  therefor,  planted  a  large  and 
TiDsightly  pole  in  the  footway,  in  front  of  said  premises, 
which  obstructs  and  prevents  the  comfortable  and  reason- 
able  and  beneficial  enjoyment  and  use  of  the  said  premises, 
and,  though  repeatedly  notified  to  remove  the  said  pole, 
refuses  so  to  do,  although  a  reasonable  time  for  the  removal 
of  the  same  has  elapsed,"  etc.  There  is  added  an  applica- 
tion for  an  injunction  under  sec.  117  of  art.  76  of  the  Code. 
The  defendant  filed  three  pleas.  The  second  was  the  plea 
of  not  guilty,  and  the  first  and  third  are  as  follows,  viz.  : 
**That  the  defendant,  at  the  time  of  the  alleged  trespass, 
was  duly  incorporated  as  a  telephone  company  under  the 
laws  of  the  State  of  Maryland,  and  was  entitled  as  a  corpo- 
ration so  formed,  in  the  prosecution  of  its  business,  and  for 
the  purpose  thereof,  to  erect  and  maintain  the  pole  upon  the 
footway  of  South  Charles  street  in  the  City  of  Baltimore,  in 
front  of  the  warehouse  of  the  plaintiff,  complained  of  in  the 
declaration  of  the  plaintiff,  without  makiflg,  or  offering 
to  make,  compensation  therefor  to  the  plaintiff ;  and  that 
the  alleged  trespass  complained  of  in  the  declaration 
of  the  plaintiff  was  a  use  by  the  defendant  of  its 
said  right."  Third:  *'That  the  plaintiff  ought  not 
further  to  have  or  maintain  her  aforesaid  action 
against  it,  because  it  says  that  by  a  certain  ordinance  of  the 
mayor  and  city  council  of  Baltimore,  approved  on  the  9th 
day  of  May,  in  the  year  1889,  and  since  the  institution  of 
the  suit  in  this  cause,  it,  the  said  defendant,  was  and  is 
authorized  to  maintain  its  said  pole  in  and  upon  the  foot- 
way of  South  Charles  street,  in  the  city  of  Baltimore,  in 
front  of  the  warehouse  of  the  plaintiff  complained  of  in  the 
declaration  of  the  plaintiff,  for  the  period  of  two  years 
after  the  said  date  of  the  approval  of  said  ordinance,  and 
60  long  as  said  pole  is  necessary  to  be  maintained  by  the 
defendant,  for  the  purpose  of  making  distribution  of  and 
forming  connections  between  any  wire  or  wires  forming 
part  of  the  underground  vdre  cables  authorized  by  said 
ordinance  to  be  laid  within  the  limits  of  the  city  of  Balti- 
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more."  To  these  pleas  — the  first  and  third —  the  plaintiff 
demurred,  and  the  court  of  common  pleas  sustained  the 
demurrer. 

[The  discussion  of  and  decision  as  to  certain  local  ques- 
tions of  practice  are  here  omitted.] 

We  now  come  to  the  consideration  of  the  ruling  of  the 
court  sustaining  the  demurrer  to  the  first  and  third  pleas 
filed  by  the  defendant.  These  pleas  present  some  of  the 
principal  questions  discussed  in  the  argument  at  the  bar. 
They  rely,  as  a  defense  to  the  action,  upon  an  authority 
which  the  appellant  claims  to  have  under  the  Code,  and 
under  an  ordinance  of  the  mayor  and  city  council  of  Balti- 
more, to  plant,  in  its  present  position,  the  pole  complained 
of,  without  making,  or  offering  to  make,  compensation  to  the 
appellee.  By  sections  224  and  232  of  article  23  of  the  Code, 
telegraph  and  telephone  companies,  incorporated  under  the 
general  corporation  law  of  this  State,  are  empowered  to 
construct  their  lines  along  and  upon  any  postal  roads,  and 
postal  routes,  roads,  streets  and  highways,  provided  their 
fixtures,  posts  and  wires  do  not  "interfere  with  the  con- 
venience of  anv  land  owner  more  than  is  unavoidable." 
It  is  expressly  provided  in  section  224  that  "the  said  cor- 
poration shall  be  responsible  for  any  damages  which  any 
person  or  corporation  may  sustain  by  the  erection,  contin- 
uance and  use  of  such  fixtures."  It  is  further  provided 
that  in  any  action  brought  for  the  recovery  of  damages, 
the  company  may  elect  to  have  included  the  damages 
for  allowing  the  said  fixtures  permanently  to  continue. 
The  following  proviso  is  then  added:  "Provided,  that 
no  person  or  body  politic  shall  be  entitled  to  sue 
for  or  recover  damages,  as  aforesaid,  until  the  said 
corporation,  after  due  notice,  shall  have  failed  or 
refused  to  remove,  in  reasonable  time,  the  fixtures  com- 
plained of."  It  is  not  necessary  to  allude  to  the  ordinance 
of  the  mayor  and  city  council  of  Baltimore,  for  the  reason 
that  whatever  authority  the  appellant  possesses  in  reference 
to  the  planting  and  maintenance  of  the  pole  in  question, 
must  be  derived  from  and  depend  on  the  act  of  assembly. 
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The  ordinance  could  not  enlarge  that  authority.  To  what 
extent,  then,  does  the  statute  justify  the  action  of  the 
appellant,  and  protect  it  from  liability  ?  The  planting  of  a 
telegraph  or  telephone  pole  in  a  highway  or  street  is  not  a 
public  nuisance,  because  the  Legislature  has  declared  that 
it  shall  not  be ;  but  the  General  Assembly  was  powerless  to 
subject  the  reversionary  interest  in  the  bed  of  such  high- 
way or  street  to  an  additional  servitude,  without  making 
appropriate  provision  for  just  compensation  to  the  owner. 
PhJpps,  etc,  V.  T/ie  Western  Maryland  Railroad  Co.^  66 
ifd.  319 ;  American  Telephone  and  Telegraph  Co,  t. 
Pearce  ei  al.j  71  Md.  535.  In  the  case  last  referred  to,  this 
court  held  that  planting  telephone  poles  upon  the  right  of 
way  acquired  by  a  railroad  company  was,  when  the  telephones 
were  used  for  purposes  other  than  the  operation  of  the  road, 
an  additional  servitude  imposed  upon  the  soil,  which 
entitled  the  owner  of  the  reversion  to  an  injunction  against 
the  telephone  company  to  restrain  it  from  so  appropriating 
the  land  until  compensation,  to  be  ascertained  in  the 
method  prescribed  in  sec.  40,  art.  3,  of  the  Constitution  of 
the  State,  should  be  first  paid  or  tendered.  And  so  the 
condemnation  of  private  property  for  a  highway  subjects 
the  land  so  taken  merely  to  an  easement  in  favor  of  the 
public,  and  does  not  divest  the  owner  of  the  fee.  Thomas 
v.  Fordy  63  Md.  346.  Planting  telephone  or  telegraph 
posts  upon  a  public  highway  in  the  country  is  an  appro- 
priation of  private  property,  and  unlawful,  unless  the  right 
to  do  so  is  acquii'ed  by  contract  or  condemnation.  Western 
Union  Telegraph  Co.  T.  WiUianis,  86  Va.  696 ;  Broome 
T.  yew  York  and  New  Jersey  Telejjhone  Co.,  42  N.  J. 
Eq.  141.  The  use  to  which  streets  in  a  town  or  city  may  be 
lawfully  put  are  greater  and  more  numerous  than  in  the 
case  of  an  ordinary  road  or  highway  in  the  country.  With 
reference  to  the  latter,  as  we  have  just  observed,  all  the 
public  acquires  is  the  easement  of  passage  and  its  incidents ; 
and  hence  the  owner  of  the  soil  parts  with  this  use  only, 
retaining  the  soil,  and  by  virtue  of  this  ownership  is 
entitled,  except  for  the  purposes  of  repair,  to  the  earth, 
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timber  and  grass  growing  thereon,   and  to  all  minei-als, 
quarries  and  springs  below  the  surface.    But  with  resi)ect 
to  streets  in  populous  i)laces  the  public  convenience  requires 
more  than  the  mere  right  of  way  over  and  upon  them. 
They  may  need  to  be  graded,  and  therefore  the  municipal 
authorities  may  not  only  change  the  surface,  but  cut  down 
trees,  dig  up  the  earth,  and  may  use  it  in  improving  the 
street,  and  may  make  culverts,  drains  and  sewers  upon  or 
under  the  surface.      Pipes  may  nlso  be  laid  under  the 
surface  when  required  by  the  various  agencies  adopted  in 
civilized  life,  such  as  water,  gas,  electricity,  steam  and 
other  things  capable  of  that  mode  of  distribution.   2  Dillon 
Mun.  Cor.,  sees.  656a  and  6S8.     Subject  to  these  and  other 
like  rights  of  the  municipality  and  the  public  to  the  use  of 
a  street  for  street  purposes,  the  owner  of  the  fee  in  the  bed 
of  the  street  possesses  the  same  right  to  demand  compen- 
sation,  for  additional  servitudes  placed  thereon,  that  the 
owner  of  the  bed  of  a  highway  in  the  country  is  entitled  to. 
If,  then,  the  fee  in  the  bed  of  the  street  be  in  the  appellee, 
the   planting    of    the    pole  was  an  additional  servitude 
imposed  upon  her  land,  for  which  she  could  claim  compensa- 
tion, and  the  act  of  assembly  could  not  deprive  her  of  it.    But 
in  many  instances  the  beds  of  the  streets  are  owned  in  fee  by 
tlie  city,  and  in  others  the  fee  is  vested  in  the  original  owners 
of  the  land  or  their  heirs,  and  does  not  belong  to   the 
owners  of  the  lots  abutting  on  the  streets.     If  the  fee  be  in 
the  city,  or  in  some  third  person,  then,  first,  what  are  the 
rights,  iu  a  case  like  this,  of  the  owner  of  a  lot  abutting  on 
the  street  ?  and,  secondly,  how  are  those  rights  affected  by 
the  provisions  of  the  Code  relied  on  in  the  pleas  ?    There  is 
some  diversity  of  opinion  in  the  decided  cases  upon  the 
first  of  these  questions,  but  all  agree  in  going  at  least  this 
far  —  and  we  are  not  required  to  go  any  farther  in  deciding 
this  appeal  —  that  where  the  fee  or  legal  title  has  passed 
from  the  original  proprietor,  as  in  cases  where  the  land  haa 
been  acquired  for  streets  by  the  exercise  of  the  right  of 
eminent  domain,  the  adjoining  owner  cannot  maintain  an 
action  for  injuries  to  the  soil,  or  ejectment,  but  he  never- 
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theless  has  a  remedy  for  any  special  injury  to  his  rights  by 
the  unauthorized  acts  of  others.  Hence,  if  an  appropria- 
tion of  a  street  by  a  person  or  body  corporate,  even  under 
legislative  and  municipal  sanction,  unreasonably  abridges 
the  right  of  adjacent  lot  owners  to  use  the  street  as  a 
means  of  ingress  and  egress,  or  otherwise,  they  are  thereby 
deprived  of  a  right  without  compensation ;  and  an  action 
will  lie  against  the  person  or  corporation  guilty  of  usurp- 
ing sach  unreasonable  and  exclusive  use  for  the  recovery 
of  such  immediate  and  direct  damages  as  the  abutter  may 
sustain.  Eiizahtth^  Lexington  and  Big  Sandy  Hailroad 
Co.  V.  Combs  J  10  Bush.  (Ky.)  382 ;  ScJiurmeier  v.  St.  Paul 
and  Pacific  Hailroad  Co.j  10  Minn.  82  ;  affirmed  in  7 Wall. 
272;  Cooley  Con.  Lim.  566.  Indeed,  this  is  merely  the 
application  of  familiar  principles  of  the  common  law. 

Whether,  then,  the  appellee  be  the  owner  of  the  rever- 
sion in  the  bed  of  the  street,  or  only  entitled  to  the  rights 
fif  an  abutter  on  the  street,  the  pleas  demurred  to  set 
forth  no  facts  which  furnish  a  defense  to  the  action  ; 
because,  as  against  the  owner  of  the  fee,  the  provisions  of 
the  Code  relied  on  in  the  pleas  are  inoperative  for  the  rea- 
sons we  have  given ;  and,  as  respects  the  owner  of  a  lot 
abutting  on  the  street,  they  exj^ressly  reserve,  and  they 
could  not  have  validly  denied,  his  right  to  recover  for  such 
direct  and  immediate  injuries  as  he  might  sustain  by  the 
construction  of  a  line  of  telegi^aph  and  telephones  uj^on  a 
public  street  or  thoroughfare.  Whether  the  damages  to  be 
recovered  shall  be  upon  the  basis  of  the  peimanent  occupa- 
tion of  the  premises,  or  only  for  the  period  up  to  the  bring- 
ing of  the  suit,  is  left  to  the  election  of  the  company  ;  and 
it  would  necessarily  follow,  if  the  recovery  should  be 
limited  at  its  instance  to  the  latter  period,  that  subsequent 
suits  could  be  brought,  and  in  an  appropriate  case  an 
injunction  could  be  procured  to  prevent  a  continuance  of 
the  interference.  It  results,  then,  that  neither  the  rights 
of  the  owner  of  the  reversion  nor  those  of  the  abutter  upon 
a  street  a  reabridged  by  the  statute,  and  that,  in  so  far  as 
that  statute  attempts  or  was  intended  to  effect  that  result, 
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it  is  nugatory  and  inoperative.  As  a  consequence,  what- 
ever rights  the  appellant  did  acquire  under  the  statute  are 
subordinate  to  the  property  rights  of  the  appellee,  and  the 
pleas  which  rely  upon  the  statute  and  the  ordinance,  as 
giving  the  appellant  authority  to  plant  and  maintain  its 
posts  and  wires  without  regard  to  the  injury  caused  the 
appellee,  were  very  properly  declared  to  be  no  answer  to  the 
action. 

The  remaining  questions  involved  are  presented  by  the 
excejjtions  taken  to  the  admission  of  evidence,  and  to  the 
rulings  of  the  court  on  the  prayers  for  instructions  to  the 
jury.  There  are  twelve  of  these  excei)tions.  Eleven  of 
them  relate  to  the  admissibility  of  evidence  adduced  by  the 
appellee  upon  the  question  of  damages,  and  the  twelfth 
to  the  gi-anting  of  the  appellee's  second  prayer,  and  the 
rejection  of  appellant's  first. 

It  is  not  necessary  to  discuss  separately  the  exceptions 
which  relate  to  the  measure  of  damages,  for  they  all  pre- 
sent the  same  question,  substantially.  The  appellee  proved 
by  several  witnesses  the  amount  which,  if  they  owned  the 
property,  they  would,  in  their  opinion,  give  not  to  have  the 
pole  placed  where  it  is,  and  the  amount  which  they  would 
give  to  have  it  taken  away.  She  further  proved  by  another 
witness  that,  with  the  pole  removed,  he  would  be 
willing  to  pay  more  rent  for  the  property  than  he  would 
with  the  pole  standing  where  it  is  ;  and  by  still  another, 
that/or^Ae  pvr looses  of  Jiis  bus  hies s  he  would  make  a 
difference  of  $500  in  the  rental  value  of  the  premises. 
None  of  this  testimony  was  admissible.  The  true  measure 
of  damages  in  such  a  case  as  this  is  not  what  a  particular 
individual  would  be  willing  to  charge  for  having  the  pole 
put  up  or  remain,  nor  the  amount  some  other  person  might 
consider  the  rental  value  was  depreciated  for  the  pui-poses 
of  his  business  ;  but  where  the  land  of  the  plaintiff  is  not 
taken,  or  his  soil  actually  invaded,  the  measure  of  damages, 
as  adjudged  in  many  cases,  is  either,  first,  the  extent  to 
which  the  rental  or  usable  value  of  the  i)articular  jiropertj^ 
has  been  diminished  by  the  trespass  or  injury  complaine<l 
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of.    Baltimore  &  Ohio  Railroad  Co.  v.  Boyd  et  al.j  67  Md. 

41 ;  Wood,  <t-c.  V.  Slate,  use   of    White,   66    Md.    61 ;  or 

secondly,  the  difference  in  the  value  of  the  property  before 

the  construction  of  the  pole,  and  its  value  afterwards,  if 

the  depreciation  in  value  has  been  caused  by  the  erection 

and  maintenance  of  the  pole.     Shep/ierd  v.  Baltimore  <fe 

Ohio  Railroad  Co.,  130  U.  S.  426. 

******* 

For  the  error  in  admitting  the  evidence  objected  to  in  the 
first  eleven  exceptions  the  judgment  must  be  reversed,  and 
a  new  trial  must  be  awarded. 

Judgment  reversed  and  new  trial  awarded. 


Note.— See  note  to  Detroit  City  Ry,  Co.  v.  MUh,  post 


WiLLARD  JoHNsoT^,  Respondent,  v.  Thk  Thomson- 
Houston  Electric  Company,  Appellant. 

N.  Y.  Supreme  Courts  OeneraJ  Term,  Fourth  Dept.,  Nov.,  1880. 

(54  Hun,  469.) 
Electric  light  FrxnmEs  in  streets.— Rights  of  abutting  owners. 

The  erection  and  maintenance  of  electnc  light  poles  for  street  lighting  is 
within  the  licensing  power  of  a  municipal  coi-poration  endowed  by  the 
Legislature  with  the  control  of  its  streets.  It  is  a  street  iLse,  for  which 
the  abutting  owner  is  not  entitled  to  additional  comijensation. 

Granted  the  necessity  of  a  pole  in  a  given  vicinity,  and  one  owner  cannot 
complain  that  it  was  erected  over  against  his  land  rather  than  that  of 
some  neighboring  owner. 

Cases  of  this  series  cited  in  opinion :  Tutile  v.  Brushy  &c.  Co.,  vol.  1, 
p.  508;  Met.  TeUph.  d:  Tel  Co.  v.  Colwell  Lead  Co.,  vol.  1,  p.  662. 

Appeal  from  judgment  entered  in  Oswego  county, 
requiring  the  defendant,  an  electric  lighting  com^iany,  to 
remove  a  pole  in  a  street  in  the  village  of  Fulton. 
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Pacts  stated  in  opinion. 

Oiles  S.  Piper,  for  the  appellant. 

Mead  <fe  Stranahan^  for  the  respondent. 

Mabtin,  J. :  We  are  of  the  opinion  that  the  plaintiff  was 
not  entitled  to  the  relief  awarded  by  the  judgment  herein. 
The  defendant  erected  a  pole  in  one  of  the  streets  of  the 
village  of  Fulton,  in  front  of  the  plaintiff's  premises,  with- 
out his  consent.  The  board  of  trustees  of  the  village  granted 
to  the  defendant  a  license  to  erect  poles  and  wires  in  the 
streets  and  grounds  of  the  village.  The  act  incorporating 
the  village  conferred  upon  such  board  jurisdiction  and  con- 
trol over  the  streets  therein.  The  Special  Term  found  that 
the  board  had  power  to  maintain  lights  in  the  streets  of  the 
village,  and  to  procure  and  erect  necessary  fixtures  for 
lighting  such  streets.  The  pole  in  question  was  erected  for 
the  purpose  of  supplying  electricity  for  electric  lights  to 
light  the  streets  of  the  village,  and  also  for  private  use.  It 
was  also  intended  that  a  street  light  should  be  suspended 
therefrom.  The  learned  trial  judge  held  that  the  license  of 
the  board  of  trustees  did  not  justify  its  erection  or  mainte- 
nance, and  directed  its  removal. 

It  must  be  admitted  that  the  streets  of  a  populous  village 
or  city  are  subject  to  greater  burdens  and  to  a  greater 
variety  of  uses  than  a  rural  highway,  and  that  the  extent 
of  an  easement  in  a  street  is  to  be  measured  by  the  necessi- 
ties of  the  public.  In  Lahr  v.  Meir^ypditan  Elevated  Rail- 
icay  Company,  104  N.  Y.  292,  Ruger,  Ch.  J.,  said :  "Stat- 
utes relating  to  public  streets,  which  attempt  to  authorize 
their  use  for  additional  street  uses,  are  obviouslv  within 
the  power  of  the  Legislature  to  enact.  *  *  *  Such  are 
the  cases  in  respect  to  changes  of  grade,  the  use  of  a  street 
for  a  surface  horse  railroad,  the  laying  of  sewers,  gas 
and  water  pipes  beneath  the  soil,  the  erection  of  street 
lamps  and  hitching  posts,  and  of  poles  fcir  declric  lights 
used  for  street  lighting.    All  of  these  relate  to  street  uses 
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Banctioned  as  such  by  their  obvious  purpose,  and  long  con- 
tinued usage,  and  authorized  by  the  appropriation  of  land 
for  a  public  street."  In  Tattle  v.  Brush,  etc.,  Company ^ 
60  Super.  (18  J.  &  S.)  464,  it  was  held  that  city  authorities 
had  full  ix)wer  over  the  matter  of  lighting  streets,  and 
might  authorize  the  erection  of  poles  to  be  used  for  that 
purpose.  See,  also,  Harlem  Gas  Company  v.  May  or ,  etc., 
of  New  YorTc^  33  N.  Y.  327,  and  other  cases  cited  in  opinion 
in  Tuttle  case. 

In  Metrojtolitnn  Telephone  and  Telegraph  Com- 
potty  r.  The  Colwell  Lead  Coni2*any,B0  N.  Y.  Super.  (J. 
&  S.)  488,  it  was  held  that  the  streets  could  not  be  used  for 
the  erection  of  poles  to  conduct  telegraph  and  telephone 
Hires,  and  in  the  Tuttle  case  the  right  to  use  the  street  for 
the  purpose  of  supplying  electricity  to  private  persons  was 
doubted.  We  think  it  quite  clear  that  the  trustees  of  the 
Tillage  of  Fulton  had  power,  under  and  by  virtue  of  the 
provisions  of  the  charter,  to  authorize  the  defendant  to 
erect  the  pole  in  question  for  the  purpose  of  lighting  the 
streets  of  the  village.  That  the  board  could  properly 
authorize  its  erection,  for  the  purpose  of  supplying  light 
for  private  use,  may  well  be  doubted,  as  it  could  not  devote 
the  street  to  purposes  other  than  those  for  which  it 
was  intended  without  compensation  to  the  owner.  Mahady 
T.  The  Bushwick  H.  H.  Co.,  91  N.  Y.  148.  We  think  it 
must  be  held  that,  under  the  license  given  by  the  trustees, 
the  defendant  had  the  right  to  erect  this  pole,  and  use  it 
for  the  puri)ose  of  supplying  electricity  necessary  to  light 
the  streets  in  that  vicinity,  and  to  use  it  as  a  point  from 
which  to  suspend  a  street  light.  One,  and  perhaps  the 
chief,  purpose  of  locating  the  pole  at  this  place  was  to 
famish  a  proper  light  for  the  streets  in  that  locality.  So 
far  as  its  erection  was  for  that  purpose,  it  was  lawful,  and 
did  not  invade  the  plaintiflfs  just  rights.  The  fact  that  the 
defendant  might  have  intended  to  use  it  for  other  and 
unjustifiable  purposes  may  have  entitled  the  plaintiff  to  an 
mjunction  restraining  such  unauthorized  use,  but  did  not, 
we  think,  entitle  him  to  have  it  wholly  removed,  so  long  as 
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Two  poles  fifty  feet  high  were  placed  in  front  of  the 
Church  of  the  Visitation,  which  stands  on  the  southwest  cor- 
ner of  Gates  avenue  and  Burgoyne  street,  fronting  on 
Burgoyne  and  in  the  village  of  Victory. 

These  poles  were  cut  down  a  few  days  afterwards,  and 
when  plaintiffs  attempted  to  dig  holes  to  put  up  new  poles 
the  defendants  interfered  and  riotously  prevented  the 
erection  of  the  poles,  and  threatened  to  cut  down  any 
which  should  be  erected. 

The  plaintiff  brought  this  action  to  restrain,  by  final  judg- 
ment, any  such  interference  with  its  poles  ;  and  the  plaint- 
iff obtained,  on  motion,  an  injunction  pending  the  action 
to  the  same  effect,  from  which  the  defendants  appealed. 

Said  injunction  was  granted  on  the  complaint  and  affida- 
vits presented  on  each  side.  Several  points  are  raised  on 
this  appeal.  It  is  insisted  by  the  plaintiff  that  the  Church 
of  the  Visitation  is  not  the  owner  of  the  fee  of  any  part  of 
Burgoyne  street ;  while  defendants  insist  that  it  is. 

So  far  as  this  action  is  concerned,  we  think  the  matter  is 
not  very  material.  Lalir  v.  The  Metropolitan  Raihoay 
Company,  104  N.  Y.  268  ;  4  N.  Y.  State  Rep.  340.  K  it 
should  become  important  to  decide  the  question,  we  should 
be  of  the  opinion  that  the  description  of  the  land  in  the 
deed  to  the  church  did  not  convey  any  part  of  the  street. 

The  starting  point  is  in  the  west  bounds  of  Gates  avenue, 
150  feet  southerly  from  the  south  bounds  of  Burgoyne 
street ;  the  last  course  is  from  Burgoyne  street  160  feet 
along  said  avenue  to  the  place  of  beginning. 

The  Lahr  case  above  cited  recognizes  the  right  of  the 
Legislature  to  authorize  the  use  of  public  streets  for  many 
purposes  besides  that  of  mere  travel.  Among  these  are  the 
laying  of  sewers,  gas  pipes,  water  pipes  and  the  erection  of 
poles  for  electric  light  used  for  street  lighting.  The  same 
is  recognized  in  Johnson  v.  Thompson^Hotiston  Electric 
Co.,  54  Hun,  469  ;  28  N.  Y.  State  Rep.  295.  In  the  last 
case  a  doubt  is  expressed  whether  the  municipal  authorities 
could  authorize  the  erection  of  poles  for  supplying  light 
for  private  use.      The  reason  given  is  that  such  use  would 
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entitle  the  owner  to  comi)en8ation.  Mahady  v.  Bushwick 
Railroad  Co.^  91  N.  Y.  148.  Now  it  must  be  noticed  that, 
although  the  owner  may  be  entitled  to  compensation  in 
such  a  case,  yet  it  does  not  follow  that  he  has  any  other 
right. 

And  we  should  think  that  municipal  authorities  might 
authorize  the  laying  of  water  pipes  in  streets,  even  though 
the  principal,  perhaps  the  sole  use,  should  be  to  supply  the 
private  needs  of  citizens. 

Therefore,  we  are  not  ready  to  say  that  proper  structures 
intended  to  supply  electric  light  to  all  private  houses  which 
might  need  it  would  be  an  unlawful  use  of  the  public 
street.  In  the  present  case  two  positions  are  urged  by  the 
defendant :  one  is,  that  no  authority  was  actually  granted 
by  the  trustees  of  Victory ;  the  other,  that  if  such  authority 
was  granted  it  was  only  to  facilitate  the  plaintiff  in  its 
business  of  lighting  Schuylerville,  and  had  no  reference  to 
the  public  or  private  lighting  of  Victory. 

The  a£Bidavit  of  the  president  of  the  board  of  trustees  of 
Victory  and  also  of  one  of  the  board,  and  the  affidavit  of 
the  president  of  plaintiff,  state  that  about  May  14,  1890,  at 
a  meeting  of  the  board,  resolutions  were  passed  authorizing 
plaintiflf  to  erect  poles  for  the  purpose  of  lighting  the 
Tillage ;  that  this  was  done  pursuant  to  a  vote  of  the  tax- 
able inhabitants  authorizing  the  trustees  to  provide  for 
such  lighting. 

In  opposition,  the  clerk  of  the  village  makes  an  affidavit 
that  the  book  of  minutes  shows  no  meeting  on  that  day 
and  that  no  such  resolutions  were  passed.  He  further 
states  that  a  taxpayer's  meeting  was  held  May  13th,  with 
a  full  board  of  trustees  present,  at  which  a  resolution  was 
passed  to  the  eflfect  that  the  trustees  be  empowered  to  make 
all  contracts  for  lighting  the  village  with  electric  lights. 

He  further  states  that  on  the  23rd  of  June,  1890,  a 
iwolution  of  the  board  was  passed  affirming  that  on  the 
lith  day  of  May  they  met  the  president  of  plaintiflf  as  a 
board  and  gave  him  leave  to  erect  poles  for  lighting  the 
Tillage  with  electricity.    It  does  not  appear  that  the  village 

VOL.   Ill— 14. 
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has  made  any  contract  with  the  plaintiff  for  lighting  its 
streets.  It  is  very  possible  that  the  plaintiff,  for  some 
reason,  in  its  business  of  lighting  Schuylerville,  desired  to 
erect  poles  for  a  distance  on  the  south  side  of  Burgoyne 
street.  But  that  desire  is  not  inconsistent  with  a  plan  of 
furnishing  light  to  Victory,  both  to  its  streets  and  its 
private  houses.  • 

The  villages  are  close  together,  and  the  same  plant  may 
serve  for  both.  We  ought  not,  especially  in  this  prelimin- 
ary matter,  to  assume  that  the  poles  which  the  plaintiff  has 
erected  are  not  to  be  used  for  the  benefit  of  Victory. 

It  is  aven-ed  in  the  complaint  that  these  poles  are  a  part 
of  the  pole  line  necessary  to  string  the  wires  to  furnish 
light  for  Victory.  If  this  is  so,  the  fact  that  they  are  also 
connected  with  the  Schuylerville  line  does  not  make  them 
objectionable. 

On  the  question  whether  authority  was  given  by  the  trus- 
tees, it  appears  that  the  municipal  authorities  consist  of  a 
president  and  three  trustees.  Two  of  these  state  that  the 
authority  was  given  at  a  meeting  of  the  board  on  due 
notice.  None  of  them  deny  it.  No  action  is  taken  by  the 
village  questioning  the  authority  thus  given.  We  thinks 
therefore,  that  the  Special  Term  was  justified  in  holding 
upon  this  motion  that  authority  had  been  given. 

There  is  still  another  consideration.  The  defendant  must 
have  cut  down  these  poles  on  the  claim  that  they  were  a 
nuisance,  obstructing  the  highway.  In  Harrower  v.  jRUson, 
87  Barb.  301,  there  is  a  very  elaborate  discussion  as  to  the 
rights  of  a  private  individual  in  respect  to  obstructions  in 
the  highway. 

And  the  conclusion  is  that  if  there  be  such  a  nuisance  a 
private  individual  can  interfere  with  it  only  so  far  as  is 
necessary  to  exercise  his  right  of  passing  along  the  high- 
way. *'  He  may  remove  that  which  interferes  with  his 
rights  to  the  extent  necessary  to  the  reasonable  enjoyment 
of  the  right  of  which  the  thing  interposed  would  deprive 
him,  doing  no  unnecessary  damage.  A  jiarty  by  erecting  a 
nuisance  does  not  put  himself  or  his  property  beyond  t:he 
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protection  of  the  law."  There  is  nothing  in  this  case  show^ 
ing  that  the  poles  interfere  with  defendants'  use  of  the 
highway.  Under  the  case  last  cited,  therefore,  the  defend- 
ants could  not  lawfully  cut  down  these  poles,  eveh  if  it  be 
assomed  that  they  are  a  nuisance  and  could  be  abated  by 
action.  We  do  not  wish  to  decide  on  the  merits  of  this 
case  as  it  may  appear  upon  the  trial.  The  only  question  is 
whether,  on  the  facts  before  the  Special  Term,  the  injunc- 
tion was  properly  granted.  It  may  appear  on  the  trial  that 
special  damage  is  occasioned  by  these  poles,  for  which  the 
church  should  be  compensated.  But  we  think  that  the 
defendants  should  not  be  allowed  to  destroy  the  plaintiffs 
property  as  they  have  done. 

Order  aflSrmed,  with  ten  dollars  costs  and  printing  dis- 
bm^ements. 

Landon  and  Math  am,  JJ.,  concur. 


Note. — This  case  is  cited  in  the  one  next  foUowing,  as  authority  for  the 
proposition  that  the  Legislature  may  authorize  the  use  of  streets  for  elec- 
tric lighting. 

See  note  to  Detroit  City  Ry,  Co.  v.  Mills,  poaU 


The  Consitmers  Gas  and  Electric  Light  Company, 
Appellant,  v.  The  Congress  Spring  Company  and 
others,  Respondents. 

New  York  Supreme  Court,  Third  Dept,  July,  180U 

(61  Hun,  183.) 

POUS  AND  WIRSS  IN  STREETS. —  AbUTTINO  OWNER. —  INJUNCTION. — 

Municipal  controu 

The  exercise  of  an  authority  delegated  to  a  municipality  by  sovereign 
power  is  a  legislative  act,  and  cannot  be  impeached  Icollaterally.  The 
ne  of  streets  for  electric  lighting  appliances  imposes  no  new  burden 
upon  the  abutting  owner. 
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Therefore,  in  an  action  brought  to  restrain  an  abutting  owner  from  cut- 
ting down  electric  light  pales  erected  with  municipal  consent  given  pur- 
suant to  the  authority  of  the  Legislature  of  the  State,  the  validity  of  the 
ordinance  granting  the  franchise  to  erect  poles  cannot  be  questioned. 

Case  of  this  series  cited  in  opinion :  EUctrie  Con$truction  Co.  v.  Heffeman, 
voL  8,  p.  207. 

Action  by  an  electric  lighting  company  for  an  injunc- 
tion restraining  a  property  owner  from  cutting  down  a  pole 
to  be  erected  by  the  plaintiff  in  place  of  one  which  had 
previously,  with  the  defendant's  consent,  been  erected  in 
front  of  his  property,  but  which  he  had  cut  down  and 
threatened  to  cut  down  any  other  which  might  be  erected 
there,  and  for  damages. 

The  complaint  alleged,  among  other  things,  permission 
from  the  board  of  trustees  of  the  village,  clothed  with  the 
authority  of  commissioners  of  highways,  to  the  plaintiff  to 
set  its  poles  and  string  its  wires  in  the  streets. 

The  answer  contained  the  following  allegation,  set  up  as 
a  separate  defense : 

"It  is  alleged  upon  information  and  belief  that  any  con- 
sent, grant,  right  or  franchise  by  the  board  of  trustees  of 
said  village  to  plaintiff  to  set  poles  or  string  wires  in  and 
along  the  streets  or  alleys  of  said  village,  if  any  was  granted 
or  conferred  as  alleged,  was  unauthorized  and  illegal  and 
was  obtained  from  said  board  of  trustees,  and  the  individuals 
or  some  of  them,  composing  said  board  of  trustees,  through 
fraud  and  by  means  of  fraudulent  and  illegal  inducements 
and  wrongfully ;  and  the  same  was  not  a  legal  or  valid  consent, 
grant,  right  or  franchise,  and  did  not  authorize  any  poles  or 
wires  to  be  placed  in  said  streets  or  alleys,  and  any  person 
assuming  to  act  in  relation  to  the  premises  thereunder,  by 
placing  poles  or  wires  in  or  through  Putnam  street,  wrong- 
fully entered  upon  and  trespassed  upon  defendant's  said 
property  and  was  a  wrong-doer,  violating  defendant's 
rights  in  its  property  aforesaid." 

The  plaintiff  demurred  to  this  part  of  the  answer,  upon 
the  ground  that  it  was  insufficient  in  law  upon  the  face 
thereof. 
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The  judgment  and  order  appealed  from  overruled  the 
demurrer. 

TF.  P.  Butler  J  for  the  appellant. 

D.  B.  Wing^  for  the  respondents. 

Landon,  J.:  We  think  the  demurrer  well  taken.  The 
answer  does  not  deny  that  the  board  of  trustees  of  the  village 
granted  plaintiff  consent  to  erect  its  poles  and  string  its  wires, 
or  allege  any  fact  tending  to  invalidate  such  grant  of  consent, 
except  the  allegation  that  the  same  was  obtained  **  through 
fraud  and  by  means  of  fraudulent  and  illegal  inducements, 
and  wrongfully."  Passing  the  question  whether  this  is  a 
sufficient  allegation  of  fact,  public  policy  forbids  that 
the  acts  of  municipal  bodies,  in  passing  ordinances  or 
administrative  regulations,  should  be  impeached  collaterally. 
Porter  v.  Purdij,  29  N.  Y.  106. 

The  ordinance  of  the  board  of  trustees  is  a  Legislative 
act.  Duryee  v.  Mayor ^  96  N.  Y.  477;  Mayor  v.  Third 
Attune  R.  72.  Co.,  16  N.  Y.  St.  Rep.  122.  The  authority 
to  pass  it  exists  in  pursuance  of  the  delegation  by  the 
Legislature  to  the  board  of  trustees  of  the  village  of  such 
local  legislative  powers  as  may  be  suitable  to  their  proper 
organization,  for  which  the  Legislature  is  required  to  pro- 
vide (Const,  art.  8,  sec.  9),  and  is,  therefore,  an  exercise  of 
the  sovereign  power  of  the  State.  Whatever  powers  may 
exist  in  the  judiciary  to  vacate  such  action  for  fraud  and 
corruption  in  its  exercise,  it  would,  as  said  by  Chief  Justice 
Marshall,  in  Fletcher  v.  PecICj  (6Cranch,  87),  "be  indecent 
in  the  extreme,  upon  a  private  action  between  two  indivi- 
duals,  to  enter  into  an  inquiry  respecting  the  corruption  of 
the  sovereign  power  of  a  State."  See  Baird  v.  May  or  ^  96 
K.  Y.  567,  581.  The  validity  of  the  grant  of  the  privilege 
cannot  thus  be  assailed,  and  this  part  of  the  answer  is 
invalid  as  a  defense.  Every  other  part  of  the  answer 
demurred  to  is  so  dependent '  upon  this  part  that  it  falls 
with  it 
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The  defendants  contend  that  because  the  license  given  by 
the  trustees  operates  to  permit  the  plaintiff  to  invade  their 
lands,  and  thus  prejudice  their  property  rights,  the  defend- 
ants should  be  permitted  to  allege  anything  which  avoids 
the  license.  The  contention  is  based  upon  a  false  assump- 
tion. The  license  in  question  comes  from  the  sovereign 
power.  Sovereign  power,  is  limited  by  constitutional 
restraints,  and  the  defendants'  protection  against  the 
invasion  by  the  sovereign  of  private  rights  exists  only  in 
such  restraints.  Private  property  shall  not  be  taken  for 
public  use  without  compensation.  But  the  property  in 
question  has  been  taken  for  public  use,  and,  presumably, 
compensation  was  long  since  made  or  waived.  The  Legis- 
lature may  authorize  the  use  of  the  streets  for  other 
purposes  than  travel,  and  electric  lighting  is  one  of  such 
purposes.  Elet^trlc  Construction  Co.  v.  JETeffeman,  34  N. 
Y.  St.  Rep.  430.  It  thus  enlarges  the  usefulness  of  the 
public  right ;  it  does  not  invade  any  right  preserved  by 
the  defendant.  When  the  street  was  first  acquired 
for  public  use  this  particular  right  was  acquired,  though 
long  unexercised.  The  license  given  by  the  trustees  is  thus 
within  the  public  right,  and  this  is  merely  the  first  time 
that  it  has  thus  been  exercised.  Of  course,  if  the  exercise 
of  this  right,  owing  to  peculiar  and  special  circumstances, 
should  injuriously  affect  the  lot  of  the  defendants,  and  thus 
injure  property  which  the  public  have  no  right  to 
invade,  or  should  be  solely  for  private  puiposes,  defendants 
might  have  a  right  to  protection  or  compensation,  which  the 
present  pleadings  do  not  present. 

The  judgment  and  order  should  be  reversed,  with  costs, 
and  the  demurrer  sustained  with  costs. 

Learned,  P.  J.,  and  Mayham,  J.,  concurred. 

Judgment  reversed  and  plaintiff's  demurrer  allowed  and 
judgment  for  plaintiff  for  costs  below  and  of  appeal. 


NoTB.— See  note  to  Detroit  City  By.  Co.  v.  Mills,  post. 
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P.  W.  Pelton  and  others  v.   The  East  Cleveland 

Railroad  Company. 

Cuyahoga  County  (0.),  Common  Pleas,  July  £9,  1889. 

(22  Weekly  Law  Bulletin,  67.) 

Euctric  strebt  railway.— Rights  of  abxtttikg  ownkb. 

When  street  car  tracks  are  so  located,  and  the  structure  in  the  highway  is 
of  such  a  characterless  not  to  substantially  invade  private  rights ;  liiat 
is,  the  right  of  convenient  ingress  and  egress  and  such  other  incidental 
uses  of  the  street  as  may  be  necessary  to  the  convenient  use  and  enjoy- 
ment of  abutting  private  property,  then  the  owner  must  be  taken  to 
iiave  contemplated  such  modes  of  use  and  has  no  claim  for  compensa- 
tion. If,  on  the  other  hand,  the  construction  is  of  such  a  character  and 
is  so  located  as  to  substantially  invade  private  rights,  then  the  indi- 
vidual is  entitled  to  compensation. 

Under  this  rule,  the  use  of  electric  motors,  with  poles  and  overhead  wires, 
imposes  no  new  burden  for  which  abutting  owners  must  be  compensated. 

Case  of  this  series  cited  in  opinion :  ML  Adams,  dbe*  Co.  v,  Winilow^  vol, 
2,  p.  262. 

The  facts  are  stated  in  the  opinion. 

BurJce  A  Ingersolls,  for  plaintiffs. 

/.  M.  Jones^  R.  P.  Ranney^  Richard  Bacon^  for 
defendant. 

Stone,  J.:  The  plaintiffs  (abont  one  hundred  and 
twenty-five  in  number)  seek  in  this  proceeding  to  enjoin  the 
East  Cleveland  Street  RaUroad  Company  from  applying 
and  operating  the  electric  system  of  motive  power  in  the 
mnning  of  its  street  cars,  now  in  use  in  its  road  east  of 
Willson  avenue  to  the  easterly  limits  of  the  city  of  Cleve- 
land, on  its  line  and  tracks  west  of  Willson  avenue, 
ertending  along  Euclid   avenue  to  Case  avenue,  thence 
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along  Case  avenue  to  Prospect  street,  thence  along  Prospect 
street  to  the  public  square. 

This  railroad  company  was  incorporated  in  1859,  and  con- 
structed its  road  under  the  provisions  of  a  geneml  ordi- 
nance of  the  city  of  Cleveland,  regulating  the  constraction 
and  operation  of  street  passenger  cars  drawn  by  horses  or 
mules,  passed  September  20,  1859.  It  had  the  consent  of 
the  city  council,  and  the  requisite  number  of  property 
owners  owning  property  abutting  on  the  street  named,  to 
construct  a  single  track  road,  with  all  the  necessary  turn- 
outs and  switches,  and  it  was  so  constructed  and  operated 
until  1873,  when  the  city  council  authorized  the  company 
to  lay  a  second  or  double  track  along  the  streets  named, 
and  the  majority  of  abutting  property  owners  gave  written 
written  assent  thereto. 

In  1879,  its  charter  being  about  to  expire,  the  railway 
company  applied  to  and  obtained  from  the  city  council  by 
ordinance,  a  renewal  of  its  charter  or  grant,  to  maintain 
and  operate  its  railroad  in  all  the  streets  named,  for  the 
further  period  of  twenty-five  years.  The  assent  of  the 
abutting  property  owners  to  this  renewal  of  the  grant  was 
not  asked  for  or  given.  On  the  13th  of  July,  1888.  the  city 
council  passed  an  ordinance  granting  to  the  East  Cleveland 
Railroad  Company,  then  operating  its  cars  by  horse  power, 
the  right  to  erect  and  maintain  poles  <ind  wires  and  all 
necessary  appliances  for  producing  and  conducting  cur- 
rents of  electricity  as  the  motive  power  in  operating  its 
cars  on  that  part  of  its  line  on  Euclid  avenue  east  of 
Willson  avenue  to  the  city  limits,  and  on  its  Cedar  avenue 
branch  east  of  the  Cleveland  &  Pittsburgh  R.  R.  crossing. 

Section  8  of  this  last  named  ordinance  provides  that 
"whenever  the  council  shall  so  require,  the  said  company 
shall  use  the  same  system  as  herein  provided,  on  the  entire 
length  of  its  Main  and  Cedar  avenue  lines."  This  ordin- 
ance was  accepted  by  the  railroad  company,  and  in  pui^n- 
ance  thereof  it  erected  its  electrical  plant,  ond  ever  since 
has  operated  its  cars  by  electricity  over  the  parts  of  its 
road  so  authorized  , 
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On  the  13th  of  May,  1889,  the  city  CQuncil,  by  resolu- 
tion, authorized  the  railroad  company  to  extend  the  use 
.  of  its  electrical  system  westerly,  over  that  portion  of  its 
road  now  in  controversy.  This  resolution  was  accepted  by 
the  company,  and  it  proceeded  with  'the  placing  of  wires 
along  its  track,  until  interrupted  by  the  restraining  order 
in  this  case. 

The  assent  of  the  property  owners  along  the  road  west  of 
Willson  avenue,  to  the  proposed  change  from  animal  power 
in  moving  cars  to  that  of  electricity,  applied  by  the  over- 
head wire  system,  was  never  asked  or  given.  It  is  now 
contended  by  the  plaintiffs,  who  are  owners  of  property 
abutting  on  Prospect  street.  Case  and  Euclid  avenues  between 
Willson  avenue  and  Erie  street,  that  this  company  is  pro- 
ceeding illegally  and  without  lawful  authority,  and, 

I.  It  is  said  there  was  no  lawful  renewal,  in  1879,  of  the 
grant  to  operate  this  railroad  for  the  further  period  of 
twenty-five  years ;  that  the  renewal  of  the  grant  is  essen- 
tially a  new  contract  to  be  fixed  by  ordinance,  which  the 
city  council  could  no  more  enter  into  or  grant  without  the 
consent  of  the  abutting  lot  owners,  than  it  could  grant  the 
right  to  construct  the  railroad  in  the  first  instance  without 
their  consent. 

Section  2501  of  the  Revised  Statutes  provides,  in  sub- 
stance, that 

Kg  corporation,  individual  or  individuals,  shall  perform  any  work  in  the 
construction  of  a  street  railroad,  until  application  for  leave  is  made  to  the 
oooncil  in  writing,  and  oouncU  by  ordinance  shall  have  granted  permission 
and  prescribed  the  terms  and  conditions  upon,  and  the  manner  in  which 
the  road  shaU  be  constructed  and  operated.  •  •  •  And  cities  of  the 
first  and  second  grade  of  the  first  class  may  renew  any  such  grant  at  its 
expiration,  upon  such  conditions  as  may  be  considered  conducive  to  public 
interests. 

The  next  section  (2502)  provides  in  part  that 

No  ordinance  for  such  purpose  shall  be  passed,  •  •  •  and  no  such 
grant  shaU  be  made,  except  to  the  corporation,  individual  or  individuals 
that  will  agree  to  carry  passengers  upon  such  proposed  railroad  at  the 


218  AMERICAN  ELECTRICAL  CASES.       [vol.  3 


Pelton  V.  Railroad  Co. 


lowest  rates  of  fare,  and  shall  have  previously  obtained  the  written  oon- 
sent  cf  a  majority  of  the  property  holders  on  the  line  of  the  proposed 
street  railroad,  represented  by  the  foot  front  of  lots  abutting  on  the  street 
along  which  such  road  is  proposed  to  be  constructed,  etc. 

It  seems  clear  that  the  ordinance  provided  for  in  the  sec- 
tion first  quoted  (2601)  has  reference  only  to  the  original 
construction  of  the  railroad  ;  that  it  means  simply  this : 
Before  any  street  railroad  shall  be  constructed,  city  council 
shall,  by  ordinance,  grant  permission  and  prescribe  the 
terms  and  conditions  of  such  construction  and  operation, 
but  that  the  council  may  renew  such  'grant  at  its  expira- 
tion, upon  such  terms  as  shall  be  conducive  to  public  inter- 
est. Then  the  next  section  (2602)  says  that  no  ordinance  or 
grant  for  such  purpose  shall  be  passed  or  made  without 
fir^t  obtaining  the  consent  of  a  majority  of  the  abutting 
property  owners,  represented  by  the  feet  front  upon  the 
street  along  which  the  road  is  proposed  to  be  construe te< I. 

This  consent  very  clearly  has  only  to  do  with,  and  is 
required  only  in  cases  of  original  occupancy  of  a  street  for 
a  street  railroad  and  original  construction,  and  not  to  the 
renewal  of  a  grant. 

In  the  case  of  the  State  of  Ohio^  on  relation  of  the  prose- 
cuting attorney  against  The  Bast  Cleceland  Railroad 
Company^  recently  decided  by  the  Circuit  Court  of  this 
coun-ty,  that  court,  in  considering  the  rights  of  this  railroad 
company  in  respect  to  its  Garden  street  branch,  gave  con- 
struction to  these  sections  of  the  statute  in  these  words, 
Upson,  J. :  "It  seems  to  us  that  the  natural  construction 
of  the  language  restricts  the  operation  of  those  provisions 
of  section  2502  to  which  I  have  referred,  to  the  ordinance, 
which  is  the  only  ordinance  mentioned  in  section  2501,  pro- 
viding for  the  original  construction  of  a  street  railway.  It 
was  not  intended  by  the  Legislature  that  upon  a  renewal  of 
such  a  grant  either  a  publication  of  notice  or  the  consent  of 
the  property  holders  upon  the  line  of  the  road  should  be 
requisite,  the  law  providing  that  the  council  in  cities  of  the 
first  and  second  grades  of  the  fii*st  class,  may  renew  such 
grant  upon  such  conditions  as  may  be  considered  conducive 
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to  the  public  interest,  leaving  the  matter  as  we  understand 
it  in  that  respect,  entirely  to  the  judgment  of  the  city 
coxmcil  as  to  what  conditions  will  and  what  will  not  be  con- 
ducive to  the 'public  interest.  We  hold,  then,  that  the 
ordinance  to  which  I  have  referred,  which  renews  this 
grant  of  the  franchise  to  maintain  a  street  railway  on 
Garden  street  between  Brownell  street  on  the  west  and 
Willson  avenue  on  the  east,  is  not  invalid  for  the  reason 
that  notice  was  not  given,  and  the  assent  of  property 
holders  was  not  obtained  previous  to  its  passage." 

This  decision  seems  clearly  in  point  and  decisive  of  this 
question.  We  hold  therefore  that  the  consent  of  abutting 
lot  owners  was  not  required,  and  not  a  condition  precedent 
to  the  right  of  the  council  tp  grant  a  renewal  of  the  fran- 
chise of  this  company  in  1879. 

n.  Again  it  is  urged  by  plaintiffs  that  the  putting  up  of 
the  poles  and  wires,  and  use  of  a  current  of  electricity  and 
the  running  of  cars  at  an  increased  rate  of  speed,  consti- 
tutes a  new  and  additional  burden  upon  the  street,  a  new 
burden  upon  their  property  not  contemplated  by  the  origi- 
nal contract  and  grant,  and  cannot  lawfully  be  done  with- 
out compensation  being  first  made.  This  involves  the  gen- 
eral question  as  to  what  is  an  additional  burden  upon  the 
street  not  originally  contemplated,  for  which  the  abutting 
owner  may  have  compensation. 

It  has  been  determined  in  numerous  decisions,  and  with- 
out dissent  except  perhaps  in  New  York,  that  the  use  of  a 
street  by  a  horse  railroad  constructed  and  operp.ted  in  the 
ordinary  manner,  falls  within  the  purposes  for  which 
streets  are  established  and  maintained ;  and  consequently 
that  for  any  damages  resulting  from  such  use  to  the  abut- 
ting owner,  he  can  recover  no  compensation  whether  the 
fee  of  the  street  is  in  him  or  in  the  public. 

Lewis  on  Eminent  Domain,  section  124,  and  cases  cited. 

Judge  Dillon  says :  "  The  appropriation  of  a  street  for 
a  horse  railway  constructed  and  used  in  the  ordinary  mode 
is  such  a  use  as  falls  within  the  purpose  for  which  the 
streets  are  dedicated  or  acquired  under  the  power  of  emi- 
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nent  domain.  When  authorized  or  regulated  by  the 
public  authorities,  this  is  a  public  use  within  the  fair  scope 
of  the  intention  of  the  proprietor  when  he  dedicates  the 
street  or  is  paid  for  property  to  be  used  as  a  street.  Such 
proprietor  must  be  taken  to  contemplate  all  improved  and 
more  convenient  modes  of  use."  2nd  Dillon's  Mun.  Corp., 
sec.  722. 

Judge  Ramsey,  in  the  case  of  the  Cincinnati  and  Spring 
Orove  Avenue  Railroad  Company  against  The  Village  of 
Cumminsville  (14  O.  S.  623),  says:  '*The  use  of  such 
highway  for  the  purpose  of  carrying  passengers  over  the 
same,  in  this  particular  manner  differs  in  nothing  from  the 
exercise  of  the  common  right  of  carrying  them  by  coaches 
or  omnibuses  ;  and  everything  needing  a  grant,  or  the 
further  authority  of  law,  is  the  right  to%place  and  maintain 
in  the  highway  the  necessary  conveniences  for  this  new 
description  of  carriages.  When  this  grant  is  confined  to  a 
mere  occupation  of  the  easement  previously  acquired  by 
the  public,  although  its  enjoyment  may  require  a  restric- 
tion upon  former  modes,  we  can  see  nothing  in  it  but  the 
control,  regulation  and  adjustment  of  a  public  right,  so  as 
to  make  it  best  answer  the  purpose  and  meet  the  wants  of 
all  classes  of  the  community.  It  does  not  exclude  or  seri- 
ously interfere  with  the  original  modes  in  which  the  high- 
way was  used,  but  simply  adds  another  in  furtherance  of 
the  general  object." 

Elsewhere  in  the  same  opinion  he  says :  "In  either  of 
the  modes  known  to  our  laws  by  which  lands  are  acquired 
for  a  public  highway,  an  interest  commensurate  with  the 
attainment  of  the  objects  of  the  acquisition  vests  in  the 
public  at  large,  and  is  necessarily  placed  under  the  exclu- 
sive control  of  the  law-making  power.  Whatever  is  fairly 
within  the  contemplation  of  a  grant,  whether  voluntary  or 
forced  and  necessary  to  its  beneficial  enjoyment,  is  within 
the  legal  operation  of  the  instrument  or  proceedings  by 
which  it  is  effected." 

Again  he  adds  :  "  We  see  nothing  in  the  street  railroad 
act  which  induces  the  belief  that  the  Legislature  intended 
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to  authorize  either  companies  or  public  anthorities  to 
grant  to  railway  companies  anything  more  than  an  interest 
in  the  public  easement ;  nor  do  we  see  any  reason  to  doubt 
that  such  a  location  may  ordinarily  be  made  as  to  bring  the 
necessary  structures  for  the  use  of  these  companies  within 
that  interest,  and  without  any  invasion  of  private  rights  ; 
*  *  *  but  where  these  new  structures  and  new  modes  of 
travel  devolve  additional  burdens  upon  the  land,  and 
materially  impair  the  incidental  rights  of  the  owner  in  the 
highway,  they  require  more  than  the  public  has  or  can 
grant,  and  the  deficiency  can  only  be  supplied  by  appro- 
priating the  private  right  upon  the  terms  of  the  Constitu- 
tion." It  is  to  be  borne  in  mind  that  in  the  Cummins- 
viUe  case  just  quoted  from,  the  learned  judge  was  dealing 
with  a  case  where  the  street  railway  track  was  located  on 
one  side  of  the  street,  close  to  the  sidewalk  or  curbstone, 
and  it  was  found  as  a  fact  by  the  court  ^Hhat  the  railway 
track,  laid  upon  the  side  of  the  street  as  proposed,  will  be 
an  obstruction  to  the  convenient  access  to  the  houses  and 
other  improvements  on  the  northwestern  side  of  said  high- 
way," etc.,  and  hence  the  court  said  that  the  "justice  of 
the  Constitution"  required  compensation  to  be  made  in 
such  a  case  before  the  private  right  could  be  thus  invaded. 
We  have  given  the  general  rule  and  whatever  modification 
prevails  in  Ohio.  The  rule  for  our  guidance,  then,  would 
seem  to  be  this :  When  the  street  car  tracks  are  so  located 
and  the  structure  in  the  highway  is  of  such  a  character  as 
not  to  substantially  invade  private  rights ;  that  is,  the 
right  of  convenient  ingress  and  egress,  and  such  other  inci- 
dental uses  of  the  street  as  may  be  necessary  to  the  con- 
venient use  and  enjoyment  of  abutting  private  property, 
then  the  owner  must  be  taken  to  have  contemplated  such 
modes  of  use  and  has  no  claim  for  compensation.  If,  on  the 
other  hand,  the  construction  is  of  such  a  character  and  is 
00  located  as  to  substantially  invade  private  rights,  then 
the  individual  is  entitled  to  compensation. 

We  think  we  may  safely  assert  that  this  structure  of  the 
defendant  in  the  streets  named,  as  now  used  and  as  it  has 
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been  used  for  the  past  sixteen  years,  since  the  hiying  of 
the  double  track,  has  not  been  and  does  not  now  constitute 
an  invasion  of  the  rights  of  these  plaintiffs ;  indeed,  we 
hazard  nothing  in  asserting  that  this  railroad  has  been  of 
substantial  advantage  to  these  plaintiffs  and  the  public 
generally  as  a  convenient  mode  of  travel. 

Now  it  is  proposed  to  dispense  with  horse  power  in  the 
moving  of  the  cars  and  apply  instead  the  electric  motor, 
operated  by  a  current  of  electricity  from  overhead  wires, 
suspended  from  poles  located  on  either  side  of  the  street. 
The  great  weight  of  opinion  thus  far  expressed  by  the 
courts  is  that  steam  railroads  impose  a  new  servitude  upon 
a  street  which  will  entitle  abutting  lot  owners  to  compensa- 
tion ;  horse  railroads  as  a  general  thing  do  not.  Now  we 
have  to  deal  with  a  new  energy,  a  new  energy  as  a  motive 
power  in  propelling  street  passenger  cars.  Does  it  consti- 
tute a  new  servitude  —  a  new  burden — an  additional 
burden  upon  the  street  ?  Is  it  a  radical  and  substantial 
departure  in  the  manner  of  occupancy  of  the  highway  when 
this  new  power  is  applied  in  the  manner  here  proposed  ? 
Is  it  a  move  away  from  the  horse  railroad  toward  the  steam 
railroad  in  its  physical  relations  to  the  street  and  its  effect 
upon  abutting  property  and  public  travel,  so  that  it  may  be 
said  to  be  a  use  of  the  highway  not  contemplated  in  the 
original  grant  of  the  highway  ? 

The  Superior  Court  of  Cincinnati,  in  the  case  of  Clement 
against  The  City  of  Cincinnati^  (16  Bulletin,  356),  held 
that  a  '^street  railroad  does  not  cease  to  be  such  because  a 
grip  cable  is  substituted  for  horses  as  the  motive  power." 
In  that  case  a  horse  railroad  was  in  operation  on  Gilbert 
avenue  in  Cincinnati,  and  council  by  ordinance  granted  the 
owners  the  privilege  of  laying  a  cable  road  to  be  operated 
by  steam  power.  The  court  among  other  things  say :  "  The 
progress  of  invention  among  a  people  famous  for  fertility 
in  that  regard,  especially  with  respect  to  rapid  transporta- 
tion, the  growth  and  change  of  location  of  population  and 
the  teachings  of  experience,  are  apt  to  make  such  modification 
necessary    to    accomplish    what    was    intended    in    the 
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creation  of  agencies  of  this  kind.  It  is  the  nature  of  the 
use,  not  the  motive  power,  which  determines  whether  the 
road  belongs  to  one  class  or  the  other.  When  a  road  is 
laid  in  a  street,  on  the  surface  of  the  street,  because  it  is  a 
street,  and  to  facilitate  the  use  of  the  street  by  the  public, 
it  is  a  street  railroad  whatever  the  means  used  to  propel 
cars  over  it." 

The  Circuit  Court  of  Hamilton  county,  in  1 888,  in  the  case 
of  the  Mount  Adams  £  Eden  Park  Inclined  Railway 
Y.  Hotvard  Winslow  and  Others,  had  occasion  to  consider 
the  right  to  operate  an  electric  system  of  motive  power  on 
the  lines  of  street  railroads  owned  by  that  company.  In 
that  case  the  court  found  the  facts  to  be  that  as  an  essential 
part  of  the  system,  i)oles  eleven  inches  in  diameter  at  the 
bottom,  and  twenty-seven  feet  in  height,  were  placed  about 
100  feet  apart  on  each  side  of  the  street  and  opposite  to 
each  other,  close  to  the  curbstone ;  a  single  wire  is  stretched 
on  each  side  of  the  street  from  the  top  of  one  x)ole  to  the 
top  of  the  other  on  the  same  side,  and  from  the  top  of  each 
of  said  poles  a  wire  extends  to  the  top  of  the  pole  on  the 
opposite  side  of  the  street.  The  object  of  the  wire  across 
the  street  is  to  supi)ort  the  two  other  wires,  one  of  which 
runs  parallel  with  and  immediately  above  each  of  the  two 
tracks  on  which  the  street  cars  of  the  plaintiff,  propelled 
by  horse  power,  have  been  running  for  several  years  past. 

It  will  be  seen  that  the  general  plan  of  construction  in 
that  case  is  very  like  that  proposed  to  be  applied  here. 

^^The  tracks  of  the  street  railroad  continue  in  the  condi- 
tion in  which  they  have  been  for  several  years  past ;  the 
only  addition  or  change  which  has  been  made  to  adapt  it  to 
the  use  of  the  electric  motor  being  the  poles  and  wires 
before  referred  to.  If  the  structure  of  the  plaintiff  in  the 
street  so  long  in  use  is  not  an  invasion  of  the  rights  of  the 
defendants  (though  the  same  must  in  the  nature  of  things 
be  some  obstruction  to  the  highway,  but  largely  compen- 
sated in  a  populous  city  by  the  advantages  of  this  mode  of 
travel),  it  is  difficult  to  see  why  the  mere  placing  of  a  pole 
of  this  size  on  the  margin  of  the  sidewalk,  at  once  and 
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necessarily  gives  to  the  owner  of  the  adjacent  premises  the 
right  to  prevent  it,  or  to  have  it  removed.  The  sidewalk  is 
only  a  part  of  the  way,  and  is  to  be  dealt  with  as  such,  and 
it  seems  to  us  that  a  structure  erected  thereon  stands  on  the 
same  principle  as  those  in  the  centre  of  the  street.  And 
why  should  the  planting  of  the  pole  in  this  instance  be 
held,  on*  the  evidence,  to  entail  any  special  damages  to  the 
defendants?  It  is  not  objected  that  it  is  unsightly  in 
appearance,  or  unsuited  to  the  purpose  for  which  it  is  used  ; 
all  that  is  claimed  is  that  it  impedes  the  access  to  defend- 
ants' premises,  and  that  the  electric  system  in  use  is  unsafe. 
We  have  found  as  a  fact  that  neither  of  these  objections  is 
well  founded.  The  margins  of  the  sidewalks  in  cities  for 
centuries  past  have  been  appropriated  for  the  placing  of 
shade  trees,  public  lamp  posts,  hitching  posts  and  similar 
structures,  and  when  they  are  suitably  placed,  and  at  suf- 
ficient intervals,  cannot,  we  think,  be  any  obstruction  to  the 
access  to  the  premises  adjacent  thereto,  or  be  said  to  imi)ose 
new  burdens  ui)on  the  land,  the  right  to  impose  which  has 
not  been  acquired  by  the  public.  *  *  *  But  it  (the 
public  highway)  was  acquired  that  the  public  might  travel 
over  the  same,  on  foot  or  horseback  or  in  vehicles  of  various 
kinds,  and  as  we  have  before  stated,  we  think  it  is  the  law 
of  this  State  that  the  use  of  cars  drawn  by  horses  on  rails 
permanently  placed  in  the  roadway  is  not  to  be  considered 
of  itself  an  unlawful  or  improper  change  of  the  use  of  the 
highway,  or  as  imposing  an  additional  burden  upon  the 
adjacent  land.  And  if  this  be  so,  then  the  use  of  it  in  sub- 
stantially the  same  way,  but  with  a  different  motive  i)ower, 
would  not  alter  the  case.  It  is  still  a  mode  of  travel  over 
the  same  highway." 

The  Cincinnati  case  and  the  one  now  before  the  court 
differ  in  this,  that  in  that  case  the  action  was  brought  to 
compel  the  removal  of  posts,  wires,  etc.,  already  in  use, 
while  this  case  is  brought  to  prevent  their  erection.  But 
the  Circuit  Court  put  their  decisions  upon  the  broad  ground 
of  the  right  to  prevent  as  well  as  remove  the  alleged 
obstructions  or  burdens.    We  have  quoted  the  Cincinnati 
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case  at  some  length  since  it  throws  considerable  light  upon 
the  questions  here  involved. 

We  may  nov^  recur  to  our  question.  In  the  case  before 
us,  will  the  proposed  change,  if  made,  constitute  a  new 
burden  or  servitude  upon  the  street  ?  It  is  urged  that  the 
operating  of  cars  by  electricity  is  dangerous,  and  dangerous 
in  that  electricity  is  ia  dangerous  agency  to  employ.  The 
proof  clearly  establishes  the  opposite,  that  it  is  safe,  suita- 
ble and  practicable.  The  tracks  are  in  no  manner  changed. 
The  cars  employed  in  point  of  size  and  appearance  are  not 
substantially  different.  Is  more  of  the  traveled  and  paved 
roadway  occupied  by  the  electric  system  than  when  horse 
power  is  used  ?  No,  but  is  lessened  by  the  removal  of 
several  hundred  horses  from  the  street.  It  is  claimed  that 
the  speed,  twelve  miles  an  hour  as  proposed,  will  be  a  dan- 
gerous inte  on  a  street  the  width  of  Prospect  street.  This 
is  a  matter  within  the  control  of  the  council  with  full 
power  to  limit  the  rate  of  speed  to  a  suitable  and  safe  rate, 
and  one  consistent  with  the  uses  of  a  public  highway.  The 
court  would  hardly  be  warranted  in  assuming  that  a  dan- 
gerous and  unlawful  or  unreasonable  rate  of  speed  will  be 
authorized  or  permitted. 

That  the  cars  operated  by  the  electric  motor  are  in  per- 
fect and  absolute  control  of  the  operator  is  sustained  by 
the  proof,  as  well  as  by  our  common  observation.  That 
these  cars  can  be  stopped  quickly,  or  moved  forward  or 
backward  at  a  slow  or  rapid  rate,  is  apparent. 

It  is  claimed  further  that  these  poles  or  iron  posts  and 
wires  constitute  an  obstruction  to  abutting  property ;  that 
they  are  unsightly  and  a  burden  upon  the  street.  It  is 
clear  that  they  add  nothing  to  the  beauty  of  a  street,  but 
that  they  amount  to  a  burden  or  obstruction  seems  to  us 
more  fancied  than  real.  Certainly  the  proof  does  not 
justify  such  conclusions.  One  of  these  poles  is  no  more  of 
an  obstruction  than  a  lamp  post.  If  the  Cincinnati  court 
found  that  poles  eleven  inches  in  diameter  and  twenty- 
seven  feet  high  constituted  no  obstruction  or  burden,  we 

VOL.   Ill — 16, 


226  AMERICAN  ELECTRICAL  CASES.       [vol.  3 


Pelton  V.  Railroad  Co. 


would  be  entirely  safe  in  saying  that  poles  only  six  inches 
in  diameter  and  twenty-five  feet  high  do  not. 

It  can  not  be  said  in  seriousness  that  these  poles  and 
wires  will  obstruct  the  light  or  air  from  the  premises  of  the 
plaintiffs,  or  will  interfere  with  ingress  or  egress  to  their 
premises,  for  it  is  not  pretended  or  believed  that  the 
defendant  will  so  place  these  poles  as  to  obstruct  drive- 
ways or  other  places  designed  for  passageways  to  and  from 
the  street. 

It  is  urged  also  that  the  electric  motor  frightens  horses 
and  makes  it  unsafe  to  drive  along  the  street  in  carriages  or 
other  vehicles.  This  was  undoubtedly  true  in  the  begin- 
ning, in  the  first  occupancy  of  the  streets  in  this  city,  and  it 
is  likely  such  would  be  the  effect  on  Prospect  street  for  a 
brief  period  of  time.  But  it  can  not  be  doubted  from  the 
facts  submitted,  as  well  as  from  our  common  observation, 
that  this  difficulty  soon  disappears,  and  horses  soon  become 
accustomed  to  the  change.  In  fact,  these  motor  cars  are 
probably  no  more  cause  of  alarm  to  horses  than  were  the 
more  primitive  horse  cars  when  first  introduced  into  the 
public  highway.  Whether  a  particular  structure  author- 
ized by  public  authority  is  consistent  Avith  the  use  of  a 
street,  as  a  street,  must  be  largely  a  question  of  fact, 
depending  upon  the  nature  and  character  of  the  structure 
authorized.  The  true  distinction  we  think  must  be  found, 
not  in  the  motive  power  of  the  railway,  but  it  depends 
rather  upon  the  question  whether  the  railway  constitutes  a 
thoroughfare,  or  whether  on  the  other  hand  it  is  a  mere 
local  convenience  consistent  with  the  uses  of  a  street 
thoroughfare.  While  the  purpose  of  streets  is  primarily 
for  public  travel,  yet  in  populous  districts  it  has  been  the 
immemorial  custom  to  employ  them  for  other  pui-poses  of  a 
public  nature,  which,  though  having  little  or  no  connection 
with  the  uses  or  improvements  of  the  street  as  a  highway, 
are  not  inconsistent  with  such  use.  Lewis  on  Eminent 
Domain,  sec.  126. 

We  are  of  the  opinion  that  the  use  here  contemplated  is 
a  consistent  use  ;  that  it  is  not  in  the  nature  of  an  original 
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grant  imposing  new  and  greater  burdens  for  which  these 
plaintifiEs  may  have  compensation,  and  in  so  holding  we 
think  we  are  in  accord  with  the  judicial  thought  in  this 
State,  and  do  no  violence  to  the  justice  or  judgment  of  the 
Constitution. 
Temporary  injunction  refused. 


NaTE.~This  case  is  cited  with  many  others  in  Louisville  Bagging  Co.  ▼. 
Cent,  Pass.  R^,  Co.^  post,,  as  illustrative  of  the  position  taken  by  the 
courts  apon  the  questions  Involved. 

See  note  to  Detroit  City  Ry.  Co.  v.  Mills,  post 


Edward  Tracy,  Appellant,  v.   The  Troy  &  Lansing- 
burgh  Railroad  Company,  Respondent. 

N,  7,  Supreme  Court,  General  Term,  Third  DepU,  December,  1889. 

(54  Hun,  5.)0.) 

Poles  in  strebtts.— Electric  RAmROAD.— Injunction. 

An  injunction  should  not  be  allowed  at  the  suit  of  an  abutting  owner, 
temporarily  restraining,  during  the  pendency  of  an  action  for  permanent 
injunction,  the  erection  of  poles  for  an  electric  street  railway  in  a  street 
OTer  against  his  property,  when  it  does  not  appear  that  the  injury  will 
be  irreparable  or  so  great  as  the  injury  to  the  defendant  in  the  delay  of 
its  work,  and  to  the  public  in  obtaining  an  improved  mode  of  transit. 

Appeal  from  an  order  of  Special  Term  vacating  an  order 
granting  a  temporary  injunction. 
Facts  stated  in  opinion. 

C.  E.  Patterson^  for  the  appellant. 

-E  L.  FuTsman^  for  the  respondent. 

Leabxed,  p.  J.:    This  is  an  appeal  from  an  order  of  Mr. 
Justice  Edwards,  vacating,  on  a  hearing  of  both  sides,  an 
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would  be  entirely  safe  in  saying  that  poles  only  six  inches 
in  diameter  and  twenty-five  feet  high  do  not. 

It  can  not  be  said  in  seriousness  that  these  poles  and 
wires  will  obstruct  the  light  or  air  from  the  premises  of  the 
plaintiffs,  or  will  interfere  with  ingress  or  egress  to  their 
premises,  for  it  is  not  pretended  or  believed  that  the 
defendant  will  so  place  these  poles  as  to  obstruct  drive- 
ways or  other  places  designed  for  passageways  to  and  from 
the  street. 

It  is  urged  also  that  the  electric  motor  frightens  horses 
and  makes  it  unsafe  to  drive  along  the  street  in  carriages  or 
other  vehicles.  This  was  undoubtedly  true  in  the  begin- 
ning, in  the  first  occupancy  of  the  streets  in  this  city,  and  it 
is  likely  such  would  be  the  effect  on  Prospect  street  for  a 
brief  period  of  time.  But  it  can  not  be  doubted  from  the 
facts  submitted,  as  well  as  from  our  common  observation, 
that  this  difficulty  soon  disappears,  and  horses  soon  become 
accustomed  to  the  change.  In  fact,  these  motor  cars  are 
probably  no  more  cause  of  alarm  to  horses  than  were  the 
more  primitive  horse  cars  when  first  introduced  into  the 
public  highway.  Whether  a  particular  structure  author- 
ized by  public  authority  is  consistent  with  the  use  of  a 
street,  as  a  street,  must  be  largely  a  question  of  fact, 
depending  upon  the  nature  and  character  of  the  structure 
authorized.  The  true  distinction  we  think  must  be  found, 
not  in  the  motive  power  of  the  railway,  but  it  depends 
rather  upon  the  question  whether  the  railway  constitutes  a 
thoroughfare,  or  whether  on  the  other  hand  it  is  a  mere 
local  convenience  consistent  with  the  uses  of  a  street 
thoroughfare.  While  the  purpose  of  streets  is  primarily 
for  public  travel,  yet  in  populous  districts  it  has  been  the 
immemorial  custom  to  employ  them  for  other  pui^poses  of  a 
public  nature,  which,  though  having  little  or  no  connection 
with  the  uses  or  improvements  of  the  street  as  a  highway, 
are  not  inconsistent  with  such  use.  Lewis  on  Eminent 
Domain,  sec.  126. 

We  are  of  the  opinion  that  the  use  here  contemplated  is 
a  consistent  use  ;  that  it  is  not  in  the  natiire  of  an  original 
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grant  imposing  new  and  greater  bnrdens  for  which  these 
plaintiffs  may  have  compensation,  and  in  so  holding  we 
think  we  are  in  accord  with  the  jndicial  thought  in  this 
State,  and  do  no  violence  to  the  justice  or  judgment  of  the 
Constitution. 
Temporary  injunction  refused. 


Note. — ^This  case  is  cited  with  many  others  in  Louisville  Bagging  Co.  v. 
Cent.  Pom.  Ry.  Co,,  post,  as  illustrative  of  the  position  taken  by  the 
oonrts  upon  the  questions  involved. 

See  note  to  Detroit  City  Ry.  Co,  v.  MiUa,  post. 


Edward  Tracy,  Appellant,  v.   The  Troy  &  Lansing- 
burgh  Railroad  Company,  Respondent. 

N,  T.  Supreme  Court,  General  Term,  Third  Dept,,  December,  1889, 

(54  Hun,  5:j0.) 

Poles*  in  streets.— Electric  rahjioad.— Injunction. 

An  injunction  should  not  be  allowed  at  the  suit  of  an  abutting  owner, 
temporarily  restraining,  during  the  pendency  of  an  action  for  permanent 
injunction,  the  erection  of  poles  for  an  electric  street  railway  in  a  street 
over  against  his  property,  when  it  does  not  appear  that  the  injury  will 
be  irreparable  or  so  great  as  the  injury  to  the  defendant  in  the  delay  of 
its  work,  and  to  the  public  in  obtaining  an  improved  mode  of  transit. 

Appeal  from  an  order  of  Special  Term  vacating  an  order 
granting  a  temporary  injunction. 
Facts  stated  in  opinion. 

C  E.  Patterson^  for  the  appellant. 

E.  L.  FuTsman^  for  the  respondent. 

Learxed,  p.  J.:    This  is  an  appeal  from  an  order  of  Mr. 
Justice  Edwards,  vacating,  on  a  hearing  of  both  sides,  an 
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ex  parte  order  granted  by  Judge  Nott.  The  order  of 
Judge  Nott  restrained  the  defendant  from  erecting  upon 
Second  avenue,  in  the  village  of  Lansingburgh,  opposite  the 
plaintiff's  lot  described  in  the  complaint,  or  opposite  any 
other  lots  of  plaintiff  in  the  said  village,  any  poles  for  the 
sustaining  or  forming  part  of  an  electric  motor  system  for 
furnishing  power  for  propelling  cars. 

The  learned  justice  who  vacated  the  order,  without 
passing  upon  the  impoilant  questions  which  might  arise  on 
a  trial  of  the  action,  placed  the  reversal  of  the  order,  in  his 
opinion,  on  the  ground  that  this  was  not  a  case  where  an 
injunction  pending  the  action  should  be  granted.  He  held 
that  there  was  no  evidence  that,  if  the  defendant's  work 
was  allowed  to  proceed  until  the  trial  of  the  action,  any 
irreparable  injury  would  be  done,  or  any  injury  which 
could  not  be  compensated  by  a  pecuniary  payment ;  and  he 
further  said  that  if  the  injunction  were  allowed  to  stand,  a 
public  improvement,  believed  to  be  of  utility,  would  be 
obstructed  for  many  months,  which  in  the  end  might  be 
allowed  to  proceed.  And,  further,  that  by  this  temporary 
injunction  the  plaintiff  had,  without  a  trial,  accomplished 
the  object  of  his  action,  and  had  no  longer  any  inducement 
to  press  forward  the  case. 

With  these  views,  for  a  fuller  statement  of  which  we 
refer  to  his  opinion,  we  concur.  They  are  in  harmony  with 
the  decision  of  this  court  in  Power  v.  Village  of  AtJiens^ 
19  Hun,  167.  We  therefore  aflSrm  the  order,  without 
expressing  any  opinion  as  to  the  right  of  the  plaintiff 
on  a  trial  to  have  a  perpetual  injunction,  as  prayed  for. 

Landon  and  Fish,  JJ.,  concurred. 

Order  affirmed,  with  ten  dollars  costs  and  printing  dis- 
bursements. 


Note.    The  following  is  the  opinion  delivered  at  Special  Term? 

'* Edwards,  J.:  Since  1861,  the  defendant  has  owned  and  operated  a 
horse  railroad  for  the  transportation  of  passengers,  extending  from  the 
southerly  part  of  the  city  of  Troy  through  the  village  of  Lansingburgh. 
It  purposes  to  substitute  electricity  as  a  motive  power  for  the  propulsion 
of  its  cars,  and  has  adopted  what  is  known  as  the  system  of  overhanging 
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wires,  which  requires  the  erection  of  poles  on  each  side  of  the  line  of  its 
track.  The  poles  are  to  be  placed  immediately  inside  of  the  curb  line  of  the 
sidewalks,  to  be  120  feet  apart,  8  inches  square  at  the  surface  of  the  side- 
walk, tapering  at  the  top,  20  feet  in  height  from  the  surface,  and  to  be 
smootfaed  and  painted.  Consent  of  the  local  authorities  of  Troy  and 
I^osingburgh  has  been  obtained  to  such  change  of  motive  power,  and  the 
work  of  substitution  is  rapidly  progressing  to  completion.  There  i?  no 
proposed  alteration  in  the  grade  of  the  streets,  nor  increase  in  the  number 
of  tracks.  The  plaintiff  is  the  owner  of  real  estate  adjoining  a  public 
street  in  the  village  of  Lansingburgh,  known  as  '  Second  avenue,'  through 
which  the  defendant's  road  runs.  Opposite  this  land  of  the  plaintiff,  and 
immediately  within  the  curb  line  of  the  sidewalk,  the  defendant  intends 
to  erect  two  poles,  in  the  manner  and  of  the  kind  described.  The  plaintiff 
has  brought  this  action  to  perpetually  enjoin  the  defendant  from  the 
erection  of  these  poles,  mainly  on  the  ground  that  he  is  the  owner  of  the 
land  to  the  center  of  the  street  in  front  of  his  premises, 
sabject  to  the  public  easement,  and  that  the  contemplated  structures 
thereon,  without  his  authority,  or  without  compensation  to  him 
therefor,  are  an  illegal  interference  with  his  property  which  will  work 
irreparable  injury  to  him.  At  the  commencement  of  the  action,  on 
an  ex  parte  application,  he  procured  a  temporary  injunction  against  the 
defendant,  on  which,  and  on  accompanying  affidavits,  it  now  moves  for  a 
difsolution  of  the  injunction.  *The  legal  rights  and  the  equities  of  the 
plaintiff  are  controverted  by  the  defendant.  Upon  the  argument,  several 
important  questions  growing  out  of  these  were  discussed  by  the  learned 
anmsel ;  but,  if  I  am  correct  in  the  application  of  the  principles  which,  in 
mj  judgment,  must  control  the  disposition  of  this  motion,  any  expression 
of  opinion  by  me  on  such  questions  in  the  present  condition  of  the  action 
will  be  unneoessary.  A  marked  distinction  obtains  between  a  final  and  a 
temporary  injimction,  and  the  principles  on  which  they  are  granted.  The 
former  is  the  determination  made  after  a  trial  on  the  merits,  and  is  a 
matter  of  absolute  right,  depending  upon  the  settled  rules  of  equity  ;  while 
the  latter  is  discretionary,  does  not  determine  any  questions  of  right,  and 
largely  depends  upon  the  exigencies  of  the  particular  case.  It  is  not  neces- 
sary to  discuss  here  the  principles  which  should  govern  a  court  of  equity 
in  granting  or  withholding  a  final  injunction.  We  are  concerned  only 
with  the  rules  which  apply  on  an  application  for  a  preliminarj'  or  temporary 
injunction,  and  these  I  deem  to  be  well  settled.  On  such  an  application 
the  injunction  should  not  be  granted  except  upon  a  showing  of  irreparable 
injury  —  such  injury  as  does  not  admit  of  pecuniary  compensation.  Indeed 
the  main,  if  not  the  sole  ground  on  which  a  temporary  injunction  can  be 
■OQght,  is  that  there  is  on  the  part  of  the  defendant  an  actual  or  threatened 
inTasion  of  a  clear  right,  and,  unless  he  is  enjoined  during  the  pend- 
ency of  the  action,  injurious  consequences  will  result  to  the  plaintiff,  for 
vhicb  a  compensatory  judgment  in  damages  will  be  inadequate.  There  is 
the  further  rule,  on  an  application  for  a  preliminary  injimction,  that  the 
coorts  will  have  regard  to  the  relative  convenience  or  inconvenience 
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that  will  result  to  the  parties  from  granting  the  order.    These  principles 
are  too  familiar  to  require  the  citation  of  any  authorities.    A  concise 
expression  of  them  by  the  general  term  of  this  department  is  contained  in 
Poiffer  V.  Village  of  Athens,  19  Hun,  167,  in  which  the  court  say :  *  We 
have  had  occasion  to  remark  more  than  once  that  an  injunction  pendente 
lite  should  not  be  granted,  unless  the  court  could  clearly  see  it  was  needed 
to  prevent  irreparable  injury  —  that  is,  injury  which  could  not  be  compen- 
sated in  damages  ;  or  that  the  injunction  itself  could  do  no  serious  harm 
to  the  party  enjoined.    The  merits  of  the  case  should  be  heard  at  a  regular 
trial.    And,  if  the  plaintiff  be  there  successful,  and  a  permanent  injunction 
is  needed  to  protect  him,  he  should  have  it.    But  generally,  the  merits  of 
the  case  should  not,  if  possible,  be  disposed  of  on  an  application  for  an 
in  junction  p^mdenfe  lite.*    Applying  these  rules  to  the  facts  of  this  case,  I 
think  the4efendant  should  prevail  on  this  motion.    There  is  no  evidence 
before  me  that  the  erection  of  the  two  poles  would  work  an  irreparable 
injury  to  the  plaintiff  during  the  pendency  of  the  action.     There  is    an 
allegation  to    that     effect   in    the     complaint,    but    no    specific    fact 
is  set  forth  therein,  nor  in  the  accompanying  affidavits,  from  which  such 
injury  could  be  inferred,  and  the  allegation  is  denied  by  the  defendant. 
Furthermore,  it  is  highly  improbable  that  such  injury  would  be  irrepar- 
able, or  one    for    which    money    damages  would  not  be  an  adequate 
compensation.    If  the  threatened  act  is    an  invasion   of   the  plaintiff^s 
property  rights,  it  is  clearly  a  trespass,  and  the  defendant,  who  is  conceded 
to  be  of  undoubted  responsibility,  can  be  compelled  to  respond  to  the 
plaintiff  in  damages.    It  is  unlike  the  case  of  a  threatened  nuisance,  which 
may  be  offensive  to  the  Reuses,  or  detrimental  to  health,  and  so  attended 
by  consequences  for  which  money  cannot  compensate.    If,  upon  the  trial, 
the  plaintiff  shall  succeed  in  establishing  his  legal  rights,  as  contended  for 
by  him,  the  court  can  then  exercise  its  preventive  power,  if  it  should 
be  deemed  a  proper  case  therefor,  by  its  final  injunction  against  the 
continuance  of  the  erection.    The  defendant  will  also  be  liable  to  make 
pecuniary    compensation    to    the     plaintiff     for    any     trespass     oom- 
mitted.    I  suspect  that  in  no  event  can  the  injury  to  the  plaintiff  be 
serious,  nor  can  he  be  subjected  to  any  considerable  inconvenience  during 
the  pendency  of  the  action.    On  the  other  hand,  if  the  temporary  injunc- 
tion is  not  vacated,  an  improvement  in  the  means  of  transit  believed  to  be 
of  public  utility  will  be  obstructed ;  the  work  of  erecting  the  poles  and 
substituting  the  new  motive  power,  already  quite  far  advanced,  will  be 
suspended  for  many  months ;  and,  if  the  defendant  should  ultimately  auc- 
oeed  on  the  trial,  it  would  doubtless  have  sustained  damages  difficult,  at 
least,  if  not  impracticable,  to  estimate.    Besides,  in  this  case  the  action  is 
brought  for  a  final  judgment  restraining  the  defendant  from  doing  the 
very  act  which  he  is  enjoined  from  doing  by  this  preliminary  or  temporary 
injunction.    The  plaintiff  has  thus  summarily  obtained  his  relief  without 
a  trial,  and  is  not  concerned  with  the  further  prosecution  of  his  action. 
This  but  furnishes  another  reason  why  courts  should  proceed  with  g^reat 
caution  in  the  exercise  of  this  almost  arbitrary  power.    In  such  a  case,  the 
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ptointifTs  legal  rights  should  he  plain  and  clear,  and  the  violation  of  them 
undoubted.  For  these  reasons,  and  without  expressing  or  intimating  any 
opinion  on  the  question  of  legal  rights  involved  in  the  action,  I  am  of 
opinion  that  the  motion  to  vacate  the  temporary  injunction  should  be 
granted." 

This  case  is  cited  in  the  next  following. 

See  note  to  Detroit  City  Railway  v.  MillSy  post. 


Williams  v.  City  Electric  Railway  Company. 

U.  S^  Circuit  Court,  E,  D.  Arkansas,  March  26,  1890. 

(41  Fed.  R.  556.) 
Electbic  railway.— Rights  op  ABUTrma  owner. 

(Head-note  by  the  court) : 

The  difference  between  railroads  for  general  traffic  and  street  railroads 
consists  in  their  use,  and  not  in  their  motive  power.  A  railroad,  the 
rails  of  which  are  laid  to  conform  to  the  grade  and  surface  of  the  street 
and  which.is  otherwise  constructed  so  that  the  public  is  not  excluded 
from  the  use  of  any  part  of  the  street  as  a  public  way  ;  which  runs  at  a 
moderate  rate  of  speed,  compared  with  the  speed  of  traffic  railroads ; 
which  carries  no  freight,  but  only  passengers,  from  one  part  of  thickly 
populated  district  to  another  in  a  town  or  city,  and  its  suburbs,  and  for 
that  purpose  runs  its  cars  at  short  intervals,  stopping  at  the  street  cross- 
ing to  receive  and  discharge  its  passengers,  is  a  street  railroad,  whether 
the  cars  are  propelled  by  animal  or  meclianical  power. 

Where  a  city  is  authorized  by  its  charter  to  contract  for  the  construction 
of  street  railroads,  it  may  authorize  such  railroads  to  be  operated  by 
animal  or  mechanical  power. 

The  operation  of  a  street  railroad  by  mechanical  power,  when  authorized 
by  Law,  on  a  public  street,  is  not  an  additional  servitude  or  burden  on 
land  already  dedicated  or  condemned  to  the  use  of  a  public  street,  and 
is  therefore  not  a  taking  of  private  property,  but  is  a  modem  and 
improved  use,  only,  of  the  street  as  a  public  highway,  and  affords 
to  the  owner  of  the  abutting  property,  though  he  may  own  the  fee  of 
the  street,  no  legal  ground  of  complaint. 

Ix   equity.     On    bill    for    an    injunction  against  the 
operation  of  a  street  railroad  with  steam  motors. 

Sam  W.  Williams,  for  plaintiff. 

John  B.  Jones  and  John  M.  Moore,  for  defendant. 
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•  Caldwell,  J.:  A  statute  of  the  State  of  Arkansas 
providing  for  tlie  organization  and  defining  the  powers  of 
municipal  corporations  provides  that 

Sec.  754.  They  shaU  have  power  to  provide  for  lighting  the  streets  and 
alleys  of  the  city  by  gas  or  otherwise,  and  to  authorize  the  construction  of 
gas  works  and  of  street  railroads.  Sec.  756.  For  the  purpose  of  providing 
water,  gas,  or  street  railroads,  the  mayor  and  council  may  contract  with 
any  person  or  company  to  construct  and  operate  the  same,  and  may  grant 
to  such  person  or  company,  for  tlie  time  whicli  may  be  agreed  upon,  the 
exclusive  privilege  of  using  the  streets  and  alleys  of  such  city  for  such 
purpose  or  purposes.    Mansf .  Dig. 

On  the  6th  day  of  December,   1887,  tlie  city  of  Little 
Rock,  acting  on  the  authority  of  the  above  quoted  sections 
of  its  charter,  entered  into  a  contract,  in  due  f onn,  with  the 
defendant,  by  the  terms  of  which  the  defendant  was  granted 
the  right  to  construct,  maintain  and  operate,  on  certain 
named  streets  in  the  city,  ' '  a  street  railway,  with  iron  or  steel 
rails,  to  be  worked  by  electric  or  steam  motors,  or  by  cable, 
or  by  other  power  adapted  to  operating  street  railways."  In 
pursuance  of  this  contract,  the  defendant  constructed,  and 
is  operating  by^use  of  steam  motors,  a  street  railroad  on 
some  of  the  streets  embraced  in  its  contract.     The  plaintiff 
owns  a  lot,  with  a  dwelling-house  thereon,  on  the  south- 
east comer  of  block  103;  and  the  defendant's  road  runs 
around  the  corner  of  the  block,  and  its  track  is  in  or  near 
the  centre  of  the  streets  in  front  and  on  the  side  of  the 
plaintiffs  lot.     The  plaintiff  alleges  that  the  defendant's 
engines  emit  smoke,   gas  and  steam,  and  produce   loud 
noises,  to  a  degree  that  renders  them  a  public  nuisance ; 
that  they  rendertheapproachto  plaintiffs  premises  unsafe, 
and  that  by  reason  thereof  the  plaintiffs  property  has  been 
damaged  in  a  large  sum.    The  prayer  of  the  bill  is  "that, 
unless  defendant  shall  speedily  assess  and  pay  damage,  and 
condemn  such  lot  to  public  use,  that  it  be  enjoined  from 
running  its  trains  by  steam  along  said  streets,  and  that 
said  nuisance  be  abated,  and,  until  defendant  shall  so  con- 
demn and  compensate  plaintiff,  that  it  be  restrained  from 
using  said  track  to  run  cars  over  it  by  any  sort  of  power,  or 
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by  means  of  locomotion. ' '  The  plaintiff  s  contention  is  tha  t 
the  sections  of  Mansfield's  Digest  above  quoted  must  be 
restricted  in  their  operation  to  street  railroads  propelled  by 
animal  power,  and  that  street  railroads  propelled  by  steam 
or  other  mechanical  power  fall  within  the  following  pro- 
visions of  Mansfield's  Digest,  in  the  chapter  entitled  '* rail- 
roads : " 

Sec.  54GS.  Any  right  of  way  heretofore  granted  by  the  city  council 
of  any  city  of  the  first  or  second  class,  or  the  town  council  of  any  incor- 
porated town,  to  any  railroad  company,  through  the  streets  of  such  city 
or  town,  with  the  right  to  establish  and  maintain  depots  and  other 
improTements  and  facilities  necessary  thereto,  shaU  be  valid  and  binding. 
Sec.  (^9.  The  city  council  of  any  city  of  the  first  or  second  class,  and  the 
town  council  of  any  incorporated  town,  shall  hereafter  have  power  to  grant 
to  any  railroad  company  the  right  of  way  through  the  streets  of  such  city 
or  town,  with  the  right  to  establish  and  maintain  depots,  and  other  neces- 
sary improvements,  in  connection  therewith.  Sec.  5470.  If  any  property  ia 
injured  thereby,  the  railroad  company  shaU  be  liable  for  such  damage  and 
the  same  shall  be  assessed  in  the  manner  provided  by  law  for  assessing 
damages  for  the  appropriation  for  the  right  of  way  through  lands.  Sec. 
M71.  It  sliall  require  the  written  consent  of  two-thirds  of  the  property  in 
value  of  said  street  or  streets ;  and,  to  arrive  at  said  value,  the  last  assess- 
ment of  said  real  estate  on  said  street  or  streets  siiall  determine  the  value 
of  each  separate  lot  or  parcel  of  land  thereon.    Act  March  1,  lb83. 

The  difference  between  street  railroads  and  railroads  for 
general  traffic  is  well  understood.  The  difference  consists 
in  their  use,  and  not  in  their  motive  power.  The  railroad, 
the  rails  of  which  are  laid  to  conform  to  the  grade  and 
surface  of  the  street,  and  which  is  otherwise  constructed  so 
that  the  public  is  not  excluded  from  any  part  of  the  street 
as  a  public  way  ;  which  runs  at  a  moderate  rate  of  speed, 
compared  to  the  speed  of  traffic  railroads;  which  carries 
no  freight,  but  only  passengers,  from  one  part  of  a  thickly 
populated  district  to  another,  in  a  town  or  city  and  its 
suburbs,  and  for  that  purpose  runs  its  cars  at  short  inter- 
vals, stopping  at  the  street  crossings  to  receive  and  dis- 
charge its  passengers,  is  a  street  railroad,  whether  the  cars 
are  propelled  by  animal  or  mechanical  power.  The  pro- 
pelling power  of  such  a  road  may  be  animal,  steam, 
electricity,  cable,  fireless  engines,  or  compressed  air  ;  all  of 
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which  motors  have  been,  and  are  now,  in  use  for  the  purpose 
of  propelling  street  cars.  Encyclop.  Britannica  (9th  ed.), 
tit.  "Tramway."  Doubtless,  other  methods  of  propelling 
the  cars  of  street  railroads  will  be  discovered  and  applied. 
The  Legislature  having  empowered  the  city  to  authorize 
the  construction  of  street  railroads,  without  qualification 
or  restriction  as  to  the  motive  power  to  be  used  on  such 
roads,  the  city  had  the  undoubted  right  to  authorize 
animal  or  mechanical  power  to  be  used  as  motors  on  such 
roads.  Sections  5468-6471  Mansf .  Dig.  relate  to  railroads 
for  general  traflBc,  and  not  to  street  railroads,  whether  pro- 
pelled by  animal  or  mechanical  power.  It  would  be  a  use- 
less consumption  of  time  to  cite  authorities  to  show  that 
it  would  be  competent  for  the  city,  under  its  charter,  to 
authorize  the  construction  and  operation,  on  the  streets  of 
the  city,  of  a  street  railroad  propelled  by  animal  power, 
without  providing  for  compensation  to  the  abutting  land 
owners  ;  but  the  learned  counsel  for  the  plaintiff  insists 
that  the  rule  is  different  where  the  propelling  power  la 
steam.  The  distinction  attempted  to  be  drawn  between 
animal  and  mechanical  power,  as  applied  to  street  rail- 
roads, is  not  sound.  The  motor  is  not  the  criterion.  It  is 
the  use  of  the  street,  and  the  mode  of  that  use.  A  street 
railroad  propelled  by  animal  power  might  be  so  constructed 
and  operated  as  to  be  a  public  nuisance,  and  render  its 
owner  liable  to  those  injured  by  its  improper  construction 
and  operation.  The  same  is  true  of  a  street  railroad 
operated  by  mechanical  power.  It  may  be  so  constructed 
and  operated  as  to  be  a  public  nuisance,  but  the  use  of 
steam  on  such  railroads,  when  authorized  by  law,  does  not 
per  86  make  it  a  nuisance,  or  entitle  the  owners  of  the 
abutting  property  to  compensation,  though  the  fee  of  the 
street  is  vested  in  them.  It  is  common  knowledge  that 
steam  motors,  for  operating  street  railroads,  are  now  con- 
structed to  emit  so  little  gas,  steam  or  smoke,  and  make  so 
little  noise,  that  they  do  not  constitute  any  reasonable 
ground  of  complaint  to  passengers  or  the  public.  They 
can  be  stopped  and  started  as  quickly  and  safely  as  horse 
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cara,  and  in  some  respects  can  be  operated  with  greater 
accuracy  and  i^recision*  Such  motors  are  in  use  in  cities 
and  their  suburbs  in  this  country  and  in  England.  Encyclop- 
Britannica  (9th  ed.). 

The  oi)eration  of  a  street  railroad  by  such  steam  motors, 
when  authorized  by  law,  on  a  public  street,  is  not  an  addi- 
tional servitude  or  burden  on  the  land  already  dedi- 
cated or  condemned  to  the  use  of  a  public  street, 
and  is  therefore  not  a  taking  of  private  property, 
but  is^a  modem  and  improved  use,  only,  of  the 
street,  as  public  way,  and  affords  to  the  abutting 
property  owner,  though  he  may  own  the  fee  of  the  street, 
no  legal  ground  of  complaint.  Briggs  v.  Railroad  Co.^ 
79  Me.  363,  10  Atl.  Rep.  47;  Newell  v.  Railroad  Co.,  27  N. 
W.  Rep.  839 ;  People  v.  Kerr,  27  N.  Y.  204.  But  a  steam 
motor  may  be  of  such  construction,  or  operated  in  such  a 
way,  as  to  create  a  public  nuisance  to  the  injury  of  the 

owners  of  abutting  property ;  and  where  that  is  the  case 
the  legislative  authority  to  construct  the  road  will  be  no 

justification  of  the  nuisance.  If,  however,  the  defendant's 
road  13  operated  by  the  use  of  the  improved  steam  motors 
generally  used  on  street  railroads,  and  the  emission  of 
smoke,  gas,  and  steam,  and  the  noise  produced  by  blast, 
are  no  greater  than  necessarily  attend  the  operation  of  such 
motors  supplied  with  the  improved  appliances  and  contri- 
vances in  common  use,  then  the  plaintiff  has  no  ground  of 
complaint  at  law  or  in  equity.  Whether  the  defendant' s 
road  is  or  is  not  so  operated  need  not  be  decided,  be- 
cause, in  any  event,  the  plaintiff,  on  the  facts  of  the  case, 
is  not  entitled  to  an  injunction,  but  her  remedy,  if  any  she 
has,  is  at  law.  Osborne  v.  Railroad  Co.^  35  Fed.  Rep.  84  ; 
37  Fed.  Rep.  830.  The  injunction  is  refused,  and  the  bill 
dismissed,  without  prejudice  to  the  plaintiff's  right  to  sue 
at  law. 


Note. — This  case  is  cited  in  HaUey  v.  Rapid  Transit  St.  Ry.  Co.,  post, 
I  authority  that  electric  street  railways  impose  no  new  burden. 
See  note  to  Detroit  (Hty  By.  v.  MillSj  post. 
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The  Louisville  Bagging  Manufacturing  Company  v. 
The  Central  Passenger  Railway  Company. 

LouisviUe  Law  and  Equity  Court,  Ky.^  June  SO^  1890. 

(From  private  print.) 

Electbic  railway.— Rights  of  abutting  owners.— Nulsakck— Inter- 
ference of  currents.— Injunction. 

The  conversion,  by  a  street  railway  company,  of  its  horse  cars  into  elec 
trie  cars,  and  the  construction  and  maintenance  of  poles  and  appliances 
necessary  for  the  operation  of  its  cars  by  the  overhead  trolley  system,  do 
not  constitute  a  new  servitude  upon  the  street,  entitling  abutting 
owners  to  compensation  therefor. 

A  State  statute  authorizing  the  construction  and  maintenance  of  such  a 
system  in  public  streets,  without  consent  of  or  compensation  to  abutting 
owners,  is  therefore  not  unconstitutional. 

The  fact  that  an  abutting  owner  will  be  prevented  by  the  operation  of  the 
electric  system  of  propulsion,  from  backing  wagons  across  the  street  to 
the  sidewalk,  for  the  purpose  of  loading  and  unloading,  as  he  had  done 
when  horse  cars  were  used,  does  not  entitle  him  to  an  injunction  ;  for  he 
had  no  right  to  thus  obstruct  tlie  street,  the  rights  of  the  traveling  public 
on  street  cars  being  superior  to  those  of  a  private  citizen ;  and  the  fact 
that  he  had  so  monopolized  the  street  in  the  past  is  immaterial,  since 
such  use  or  custom  cannot  ripen  into  a  legal  right. 

As  to  the  allegation  that  buzzing  would  be  caused  in  plaintiffs  telephone 
by  the  opeiation  of  the  electric  railway,  held,  first,  that  the  fact  did  not 
satisfactorily  appear ;  and  second,  that  if  it  did  it  would  not  authorize 
an  injunction. 

So  far  as  the  conti  mplate J  erection  and  mantmance  of  the  electric  rail- 
way appliances  may  constitute  a  public  nuisance,  an  individual  cannot 
have  it  restrained  by  injunction  without  showing  some  injury  peculiar 
to  himself. 

The  single  wire  overhead  trolley  system  held  to  be  not  per  se  dangerous  to 
life  or  property,  and  not  involving  hurt,  risk,  inconvenience  or  dnnger 
to  the  property  of  the  plaintiff  or  to  the  lives  of  its  officers  or  employees. 

Cases  of  this  series  cited  in  opinion  :  Taggart  v.  Newport  Street  Railuxty  Co,, 
post ;  Western  Union  Tel.  Co.  v.  Rich,  vol.  1,  p.  271 ;  Pelton  v. 
East  Cleveland  R.  R,  Co.,  vol.  3,  p.  215;  Mt,  Adams,  Ac.  Ry,  Co,  v. 
IVinslow,  vol.  2,  p.  282 ;  Tracy  v.  Troy  <fc  Lansingburgh  Ry.  Co.,  vol.  3, 
p.  227 ;  Rocky  Mountain  Bell  Teleph.  Co.  v.  Salt  Lake  City  Ry.  Co., 
post. 
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Motion  to  dissolve  preliminary  injunction.  The  facts 
are  fnUy  stated  in  the  opinion. 

Hargis  <£■  Easton,  attorneys  for  plaintiff. 

HumpliTey  <6  D  tvie^  attorneys  for  defendant. 

Sterling  B.  Toney,  J. :  Tliis  action  was  brought  on  the 
9th  of  November,  1889,  by  the  Louisville  Bagging  Manu- 
facturing Company  against  the  Central  Passenger  Railway 
Company,  to  [restrain  the  defendant,  its  agents  and 
employees  from  erecting  poles,  or  other  necessary  structures 
and  appliances,  and  connecting  wires  therewith,  by  which 
electric  cars  were  to  be  run  over  or  used  on  Walnut  street, 
or  on  the  railroad  tiuck,  or  any  part  thereof,  between 
Nineteenth  and  Twentieth  streets,  in  front  of  the  plaintiffs 
factory  ;  and  also  to  restrain  the  said  defendant  from  using 
said  posts,  wires,  structures  or  appliances  in  connection 
with  elecricity  as  a  motor  power  on  said  Walnut  street, 
between  Nineteenth  and  Twentieth  streets ;  and  from  using, 
placing,  running,  conducting  or  managing  an  electric  street 
car  railroad  on  said  Walnut  street,  between  Nineteenth  and 
Twentieth  streets ;  and  from  generating,  making  or  using 
electricity  as  a  motor  power  in  conjunction  with  or  on  said 
electric  cars  along  said  Walnut  street,  in  connection  with 
said  posts  or  wires ;  and  from  running,  conducting  or  man- 
aging said  electric  cars  on  said  Walnut  street,  between  Nine- 
teenth and  Twentieth  streets,  and  from  the  use  of  electricity 
in  any  way  or  manner,  or  to  any  extent,  in  connection  with 
said  street  cars  or  electric  cars  on  said  AValnut  street  or  any 
part  thereof. 

As  a  basis  of  this  injunction,  the  plaintiff  alleges  in  its 
bill  of  complaint  that  it  is  a  corporation  in  the  city  of 
Looisville,  existing  under  the  laws  of  the  State ;  that  it 
had  purchased  ground  and  erected  the  building,  between 
Nineteenth  and  Twentieth  streets,  on  Walnut  street,  in  the 
dty  of  Louisville,   and   that  said  grounds  and  building 
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with  its  machinery,  constituted  plaintifTs  factory  front- 
ing on  Walnut  street,  one  hundred  and  twenty-one 
feet  west  from  Nineteenth  street  and  running  with  said 
Nineteenth  street  more  than  two  hundred  feet  deep ;  that 
the  building  and  machinery  were  erected  for  manufacturing 
bagging;  that  the  plaintiff  owned  and  had  occupied  said 
building  and  machinery  and  conducted  the  business  of 
manufacturing  bagging  for  many  years  without  interrui)tion 
until  July,  1889 ;  that  in  order  to  ship  the  material  and 
product  and  bagging  manufactured  in  said  factory,  it  was 
necessary  to  have  ingress  and  egress  to  and  from  Walnut 
street  in  front  of  said  building ;  that  if  the  front  of  the 
said  building  and  factory  on  said  Walnut  street  is  obstructed 
the  said  business  and  trade  carried  on  by  the  plaintiff  would 
be  lost,  and  the  value  of  the  property  and  the  machinery 
would  be  depreciated  at  least  one-third  of  its  value. 

The  plaintiff  further  states  in  its  bill  of  complaint  that  it 
is  the  owner  of  the  said  grounds  and  buildings,  machinery 
and  factory,  and  all  rights,  privileges,  appurtenances, 
easements  and  incidental  benefits  belonging  thereto, 
including  the  right  of  way  from  the  front  doors  of  said 
building  and  factory  into  Walnut  street,  thence  up  and 
down  Walnut  street  to  the  various  depots  of  shipment  in 
the  city  of  Louisville,  which  can  only  be  reached  by  the 
plaintiff  by  and  over  Walnut  street,  that  it  has  a  reversion- 
ary interest  in  said  street,  extending  to  the  center  thereof. 

It  further  alleges  that  it  is  entitled  to  the  use  of  the 
street  without  let,  hindrance  or  obstruction,  for  the  pur- 
poses of  ingress  and  egress  in  carrying  on  its  business  of 
manufacturing  bagging.      * 

The  plaintiff  further  states  that  for  more  than  nine- 
teen years  last  past  it  has  used  said  Walnut  street  in 
front  of  its  said  buildings  and  factory  by  driving  wagons 
into  and  on  it,  loading  and  unloading  the  same,  from  the 
doors  of  its  said  factory  opening  upon  Walnut  street,  with 
its  manufactured  products,  jute  bagging,  etc.,  manufac- 
tured in  said  manufactory  and  buildings. 


KENTUCKY,  1890.  239 


Manufacturing  Co.  v.  Railway  Co. 


The  plaintiff  states  that  the  said  defendant,  the  Central 
Passenger  Railway  Company,  did  on  Wednesday  night, 
the  6th  of  November,  1889,  by  its  servants  and  agents, 
enter  nx)on  the  pavement  in  front  of  the  plaintiff's  said 
factory,  and  adjoining  the  same,  along  said  Walnut  street, 
on  the  south  side  thereof ;  and  dug  up  the  said  pavement, 
and  without  right  or  authority,  set  in  the  ground  two  large 
posts  in  front  of  the  plaintiff's  factory,  which  posts,  the 
plaintiff  avers,  are  an  obstruction  to  the  plaintiff's  ingress 
and  egress  to  and  from  its  factory  on  the  south  side  of 
Walnut  street  and  in  front  thereof ;  that  the  posts  were 
erected  by  the  defendants  for  the  purpose  of  attaching 
thereto  the  wires,  attachments,  apparatus  and  things  to 
work  and  operate  an  electric  car  over  the  tracks  of  rail- 
way which  had  been  recently  made  by  the  defendant  in 
fPDUt  of  said  factory  and  buildings  along  said  Walnut 
street,  and  that  the  defendant,  its  agents  and  employees, 
were  at  the  time  of  the  filing  of  the  bill  erecting  posts  and 
attaching  wires  and  other  things  thereto,  in  front  of 
plaintiff's  said  factory,  for  the  purpose  of  running  said 
electric  cars  over  said  Walnut  street  at  that  point ;  and 
that  said  wires  and  posts  are  all  being  erected  by  the 
defendants  above  ground  and  over  the  heads  of  the 
people  and  public  as  they  pass  along  said  Walnut  street  at 
that  point ;  and  further,  that  the  defendant  was  then  pre- 
paring and  threatening  to  erect,  and  causing  to  be  prepared 
an  electric  plant  for  the  generation  of  electricity  to  run  said 
electric  cars  by  the  use  of  said  wires  over  said  Walnut 
street  in  front  of  plaintiff's  said  buildings,  and  were 
threatening  to  erect  said  wires  and  posts  and  connect  the 
same  in  front  of  said  factory  and  buildings,  and  to  run 
electric  cars  along  said  Walnut  street  by  the  use  of  said 
posts  and  wires  and  other  apparatus  and  means  commonly 
osed  in  doing  the  same. 

The  plaintiff  further  states  that  the  same  are  of  very 
?peat  danger  to  and  will  put  in  constant  jeopardy  the 
lives  of  i)ersons  and  property  along  said  Walnut  street, 
including   this   plaintiff  and  its  employees,  and    are  a 


240  AMERICAN  ELECTRICAL  CASES.       [vol.  3 

Manufacturing  Co.  v.  Railway  Co. 


public  nuisance,  and  also  a  private  nuisance,  especially 
affecting,  injuring  and  damaging  the  said  property  of 
said  plaintiff  by  destroying  the  ingress  and  egress  to  and 
from  its  property,  and  that  it  would  also  destroy  the  use 
of  plaintiff' s  telephone  in  said  factory,  disarrange  the  time- 
pieces and  keep  in  constant  hazard  the  property  of  plaint- 
iff by  reason  of  said  electricity,  wires,  structures  and  appa- 
ratus as  aforesaid  used  in  front  of  the  plaintiff's  said 
factory ;  that  the  said  wires  when  put  in  connection  with 
said  electric  cars  are  very  dangerous,  and  that  from  the 
experience  of  persons  conducting  and  managing  electric 
cars  by  the  use  of  electricity  over  wires  above  ground,  it 
has  been  shown  and  is  a  fact  that  the  lives  of  persons  and 
of  animals  have  been  and  will  be  destroyed  by  the  falling 
or  misplacing  of  said  wires  or  the  breaking  thereof,  and 
that  such  would  be  the  case  if  the  defendants  were  per- 
mitted to  erect  said  wires  and  posts  and  put  upon  said  rail- 
roads on  Walnut  street  electric  street  cars  and  to  use  the 
same ;  that  the  electric  cars  would  be  run  by  the  defend- 
ants with  excessive  and  dangerous  speed  to  the  lives  and 
property  of  citizens  along  Walnut  street,  and  especially  to 
the  property  of  the  plaintiff,  and  to  its  oflBcers,  employees 
and  agents  engaged  in  operating  said  factory. 

The  plaintiff  further  states  that  the  defendant,  before 
erecting  said  posts  and  apparatus,  failed  to  have  or  cause 
condemnation  proceedings  to  be  instituted  to  condemn 
the  property  of  the  plaintiff  above  described,  nor  had  the 
defendant  made,  or  caused  to  be  made,  just  or  any  compen- 
sation to  the  plaintiff  for  said  property ;  that  the  plaintiff 
was  without  adequate  remedy  at  law,  and  that  the  dama^ 
to  it  and  its  property  would  be  irreparable. 

These  allegations  are  taken  from  the  bill  of  complaint, 
and  constitute  the  ground  upon  which  a  temporary  injunc- 
tion was  issued  herein. 

To  this  petition  the  defendant  filed  its  answer,  denying 
that  the  acts  of  the  defendant  set  forth  in  the  bill  of  com- 
plaint were  unlawful  or  injurious  to  the  defendant  or  its 
property  rights,  and  denied  that  its  acts  would  obstruct 
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the  ingress  and  egress  to  and  from  the  plaintiffs  factory  ; 
it  denied  that  the  plaintiff  was  entitled  to  the  use  of  said 
street  without  let,  hindrance  or  obstruction,  for  the  purpose 
of  ingress  and  egress,  for  carrying  on  its  business  of  manu- 
facturing or  shipping  bagging,  except  to  the  extent  that 
any  other  citizen  is  entitled  to  the  use  of  said  street ;  and 
denied  that  the  acts  of  the  defendant  complained  of  by  the 
plaintiff  would  work  damage  or  injury  to  the  plaintiff  or  its 
property,  or  loss  of  trade,  or  that  said  acts  would  cause  any 
permanent  injury  to  said  buildings  or  damages  which  could 
not  be  compensated  in  damages  at  law.  It  denied  that  the 
posts  erected  on  the  sidewalk  in  front  of  plaintiffs  build- 
ing or  factory  were  in  close  proximity  thereto,  or  that  they 
were  an  obstruction  to  the  ingress  and  egress  of  the  plaint- 
iff to  and  from  its  said  factory.  It  admits  that  it  had 
erected  two  posts  in  front  of  plaintiff  s  factory  at  the  edge 
of  the  sidewalk  near  the  gutter  in  front  of  said  factory  for 
the  puri)oses  set  forth  in  the  petition.  It  admits  that  it 
was  preparing  to  run  electric  cars  along  Walnut  street  by 
the  use  of  electricity,  posts  and  wires  and  other  apparatus 
and  means  commonly  used  for  the  purposes  as  alleged  in 
said  petition ;  but  denies  that  said  acts  were  unlawful  or 
prejudicial  to  the  plaintiff  or  its  property. 

It  denies  that  its  electric  plant  for  the  generation  of  elec- 
tricity, and  its  posts  and  wires  and  apparatus  intended  to 
be  put  in  use  for  the  running  of  cars  by  electricity  on  the 
railway  track  in  front  of  plaintiffs  factory  are  dangerous, 
or  would  put  the  property  or  lives  of  the  citizens  of  Louis- 
▼iUe.  or  of  the  plaintiff's  employees  or  agents,  in  jeopardy, 
and  denies  that  the  same  are,  or  were,  a  public  or  private 
nuisance,  and  denies  any  special  damage  or  injury  to  the 
plaintiff  or  its  property  by  reason  of  said  erection  or  con- 
struction, or  the  imminent  danger  to  the  lives  of  plaintiff's 
servants  or  employees.  It  denies  that  the  use  of  electricity 
on  overhead  wires  attached  to  posts  in  connection  with 
wires  on  the  line  of  way,  or  anything  which  the  defendant 
threatened  to  do,  or  was  about  to  do,  for  the  purpose  of 
ranning  its  said  electric  cars  on  said  track,  was  or  is  danger- 

VOL.   Ill— 16. 
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ous  to  the  lives  or  property  of  the  citizens  on  both  or 

either  side  of  said  AValnut  street,  or  that  it  was  e^iDecially 

dangerous,  or  dangerous  at  all,  to  the  plaintiff  s  property, 

or  to  the  lives  of  its  agents  or  employees.  It  denies  that  the 

use  of  electric  cars  on  Walnut  street  will  impede  the  travel, 

or  that  the  said  electric  cars  will  be  run  by  the  defendants 

with  excessive  speed,  or  speed  dangerous  to  the  lives  of 

citizens  on  Walnut  street  or  elsewhere,  or  at  a  speed  dan- 
gerous  to  the  plaintiff,  or  to  its  employees  and  agents  engaged 

in  the  operation  of  said  factory,  or  that  it  would  render  the 
use  of  said  building  dangerous.  It  denies  that  the  plaint- 
iS  is  without  adequate  remedy  at  law  for  any  injuries  which 
it  had  or  would  sustain  by  reason  of  the  acts  complained  of 
in  said  petition. 

This  paragraph  of  the  answer  puts  in  issue  the  material 
allegations  of  the  petition. 

In  its  third  paragraph  the  defendant  alleges  that  by  its 
charter  and  amendments  thereto  it  was  granted  the  right 
to  construct,  maintain  and  operate  a  street  car  line  with 
double  tracks  in  the  city  of  Louisville,  through  and  along 
and  over  Walnut  street  from  the  eastern  to  the  western 
limits  of  the  city  of  Louisville ;  that  the  original  act  of 
incorporation  was  entitled,  "An  act  to  incorporate  the 
Central  Passenger  Railway  Company  of  Louisville," 
approved  December  20,  1865  ;  that  all  amendments  thereto 
are  referred  to  and  made  a  part  of  its  answer.  It  further 
alleges  that  by  an  act  entitled  "  An  act  to  amend  the  chart e-r 
of  the  Central  Passenger  Railway  Company,"  approved 
May  12,  1884,  it  was  provided  that  the  right  of  way  was 
thereby  granted  to  said  defendant  to  operate  its  cars  of  all 
kinds  by  electricity.  The  defendant  further  states  that  by 
a  resolution  of  the  general  council  of  the  city  of  Louis- 
ville, which  was  duly  approved  by  the  mayor  on  February 
23,  1888,  and  which  was  duly  published  as  required  by  law, 
it  was  provided  that  the  said  defendant  be  and  it  is  allowed 
to  use  electricity  as  a  motor  power  on  any  and  all  its 
lines  of  street  railway  in  the  city  of  Louisville  ;  and  that 
by  an  ordinance  of  the  general  council  of  the  city  of  Louis 
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nlle,  approved  by  the  mayor  October  9,  1888,  which  was 
dnly  published  as  required  by  law,  it  was  provided  that 
this  said  defendant  should  have  the  right  to  use  as  a  motor 
power,  on  any  and  all  of  its  lines  of  street  railway  in  the 
city  of  Louisville,  electricity,  and  should  have  the  right  to 
erect  all  necessary  structures  and  appliances  thereto.   That 
said  charter  and  ordinances  and  acts  are  still  in  full  force 
and  effect.    The  defendant  further  states  that  in  order  to 
use  electricity  as  a  motive  power  for  a  street  railroad,  and 
in  order  to  operate  its  cars  by  electricity,  it  is  and  was 
necessary  for  the  defendant  to  erect  said  poles  along  the 
sidewalks  and  streets  where  its  lines  were  built  and  where 
electricity  was  to  be  used  on  street  cars,  and  that  said  poles 
and  wires  connecting  the  same,  and  the  wires  overhanging 
the  tracks,  are  necessary  structures  and  appliances  for  the 
use  of  electricity  as  a  motor  power  for  the  operating  of 
said  street  railroad  of  said  defendant ;  that  in  pursuance 
of  its  right,   grant  and  franchise  to  use  electricity  as  a 
motor  i>ower  for  the  operation  of  its  said  street  car  railroad 
along  said  Walnut  street,  and  in  pursuance  of  its  said 
power  and  authority  to  erect  such  necessary  structures  and 
appliances  as  would  enable  it  to  use  said  electricity  as  a 
motor  i)ower,  it  had  at  the  time  of  the  commencement  of 
this    suit,   and    before,    begun    and    was    erecting  such 
structures  and  appliances  upon  and  along  its  line  of  street 
railroad  on  Walnut  street  from  Eighteenth  street  west- 
wardly  to  connect  the  same  with  the  system  of  electric 
street   railroad   that   was    then   running   as   far  west  as 
Eighteenth  street  on  Walnut  street;    that  it  had  been 
operating  for  a  long  time  before  the  commencement  of  this 
suit  a  similar  line  of  street  railroad  by  electricity  on  Green 
street  and  other  streets  in  the  city  of  Louisville,  and  on 
Fifteenth  street  from  Green  street  to  Walnut  street,  and 
along  Walnut  street  as  far  west  as  Eighteenth  street,  and 
that  at  the  time  the  injunction  herein  was  sued  out,  it  was 
engaged  in  extending  said  electric  railroad  down  Walnut 
street  to  the  western  limits  of  the  city  of  Louisville ;  that 
the  pole  which  it  was  about   to  place,  or  was  placing 
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along  Walnut  street  for  tlie  purpose  of  placing  wires 
thereon  with  which  to  support  the  wire  along  which  the 
electricity  would  be  conducted  for  the  operation  of  said 
street  railroad,  were  being  erected  carefully  and  prudently 
and  were  being  erected  and  were  to  be  erected  in  the  usual 
and  common  way  of  erecting  them,  as  alleged  in  the 
petition,  for  the  purpose  of  operating  a  street  railway  by 
electricity,  and  in  the  manner  in  which  they  are  erected  and 
have  been  erected  by  other  street  railways  for  the  same 
purpose.  That  the  system  of  operating  street  railways 
which  it  was  then  engaged  in  operating  is  known  as  the 
"overhead  system  of  electric  street  railways,"  and  that 
said  system  is  a  common  and  usual  system  adopted  by 
electric  railways  throughout  the  United  States  and  that 
more  than  one  hundred  and  fifty  street  railroads  are  now 
being  operated,  and  many  have  for  a  long  time  been 
operated,  by  electricity  in  various  parts  of  the  United 
States  under  the  overhead  system,  which  this  defendant 
has  established ;  and  that  the  overhead  system  of  operating 
street  railways  by  electricity  is  being  introduced  into 
other  cities  and  towns  of  the  United  States,  and  that  said 
overhead  system  has  in  a  great  measure  superseded  all 
other  methods  of  operating  street  cars  by  electricity  or 
mules,  or  otherwise,  and  is  the  only  practicable  mode  of 
operating  a  street  railroad  by  electricity. 

It  farther  states  that  the  defendant  was  about  to  place 
its  poles  immediately  alongside  of  the  curb  line  of  the  side- 
walk, over  one  hundred  feet  apart,  the  poles  to  be  ten  or 
twelve  inches  in  diameter  at  the  surface  of  the  sidewalk, 
and  tapering  about  six  or  seven  inches  in  diameter  to  the 
top,  of  about  twenty-four  feet  in  height  from  the  surface  ; 
that  the  wires  conducting  said  electricity  are  about  twenty- 
one  feet  above  the  street ;  that  the  said  street  railroad  is 
being  built  by  and  with  the  approval  of  the  city  of  Louis- 
ville and  its  engineering  department ;  that  no  alteration 
would  be  made  in  the  grade  of  the  street,  nor  would  there 
be  any  increase  of  the  number  of  railway  tracks,  and  that 
only  one  pole  will  be  located  in  front  of  the  property  of  the 
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plaintiflf  on  Walnut  street,  and  that  that  will  be  located 
over  ten  feet  from  the  plaintifTs  property  and  at  the  edge  of 
the  gutter  of  the  sidewalk  ;  that  the  said  Walnut  street  is 
a  public  street  and  was  dedicated  to  the  public  use  lon^ 
before  the  plaintiff  became  the  owner  of  the  property 
thereon,  and  was  a  public  street  and  dedicated  to  public 
uses  long  before  the  plaintiff  erected  its  factory  on  said 
property.  It  further  states  that  the  operation  of  said  rail- 
way by  electricity  under  the  system  adopted  by  the  defend- 
ant is  greatly  safer  and  much  more  desirable  than  any  other 
method  of  operating  street  cars ;  that  the  current  of  elec- 
tricity which  passes  over  the  wires  and  by  which  it  is 
operated  does  not  pass  where  any  one  can  be  hurt  by  it  or 
where  any  jiroperty  can  be  injured  by  it ;  and  it  further 
says  that  the  degree  of  strength  of  electricity  which  passes 
over  said  wire  is  not  sufficient  to  injure  property  life  or  in 
case  of  breakage  or  of  any  one  coming  in  contact  with  it ; 
that  it  is  what  is  known  as  a  continuous  flow  of  electricity 
and  not  the  alternating  flow,  and  the  electricity  employed 
by  defendant  is  not  higher  than  five  hundred  volts,  which 
is  entirely  safe ;  that  it  proposes  to  operate  its  said  road  on 
the  most  approved  plan  and  to  operate  it  with  the  utmost 
care  and  in  a  safe  and  prudent  manner ;  and  that  the  said 
electric  railroad  when  completed  will  be  of  great  benefit 
and  convenience  to  the  public  and  the  citizens  of  Louisville, 
and  to  the  plaintiff  and  its  property  and  employees. 

In  its  reply  the  plaintiff  puts  in  issue  the  grants  and 
franchises  by  the  Legislature  and  the  city  ordinances  and 
resolutions  to  the  defendant  to  operate  electric  cars  set  up 
in  its  answer.  It  denies  that  the  plaintiff  had  legal  right 
under  any  act  of  the  Legislature  of  Kentucky,  or  ordi- 
nance or  resolution  of  the  general  council  of  the  city  of 
Louisville,  to  enter  upon  Walnut  street  between  Nine- 
teenth and  Twentieth  streets  and  build  or  operate  an  elec- 
tric railroad  thereon,  or  a  street  car  railroad  thereon, 
without  first  having  made  just  compensation  to  the  plaint- 
iff, and  denies  that  said  act  or  acts  of  the  Legislature  or 
resolutions  or  ordinances  of  the  city  of  Louisville  gave  to 
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the  defendant  authority  to  enter  on  said  street  and  erect 
said  electric  railroads  thereon.  It  denies  that  the  Legisla- 
ture of  Kentucky  and  the  geneml  council  of  the  city  of 
Louisville  had  authority  or  power  to  authorize  the  construc- 
tion of  an  electric  railroad  or  cars  on  said  Walnut  street  or 
any  part  thereof,  to  be  conducted,  managed,  controlled  or 
operated  by  the  use  of  wires  overhead.  It  denies  that  elec- 
tric railroad  cars  are  being  operated  in  the  cities  and  by  the 
companies  mentioned  in  the  defendant' s  answer,  and  denies 
that  the  overhead  system  is  the  only  practicable  system, 
or  that  it  is  the  one  in  common  use.  It  denies  that 
Walnut  street  was  ever  dedicated  to  the  defendant  or  to 
its  railroad  system,  or  that  the  said  street  was  ever  dedicated 
except  to  the  common  use  of  the  general  public;  and  it 
denies  that  the  interests  of  the  public  of  Louisville,  or  the 
traveling  public,  require  an  electric  railroad  to  be  built  on 
Walnut  street,  or  that  the  electric  system  of  railway  is 
superior  to  any  other  kind  of  street  railroad,  or  that  it  will 
be  of  great  convenience  to  the  public,  or  that  it  will  increase 
the  value  of  property  along  said  railroad  or  make  the  proj)- 
erty  along  Walnut  street  more  valuable  tlian  property 
where  there  is  no  electric  street  railway,  or  where  the 
railroads  are  operated  by  mules  and  horses.  It  denies  that 
the  operation  of  the  said  railway  by  electricity  is  safer  and 
more  desirable  than  any  other  mode  of  operating  a  street 
railroad,  or  that  the  current  of  electricity  which  passes  over 
the  wire  or  will  pass  over  the  wire,  or  by  which  it  operates 
its  said  railroad,  does  not  pass  where  any  one  is  likely  to  be 
hurt  by  it,  or  where  any  property  is  likely  to  be  injured  by 
it.  It  denies  that  the  degree  in  strength  of  electricity 
which  passes  over  said  wire  is  not  sufficient  to  injure  prop- 
erty or  life  in  case  of  breakage,  or  any  one  coming  in  con- 
tact with  it.  It  denies  that  the  electric  current  used,  or  to 
be  used,  by  the  defenaant  company  in  propelling  its  street 
cars  is  not  and  never  will  be  higher  than  live  hundred  volts, 
or  that  five  hundred  volts  or  two  hundred  volts  is  entirely 
safe,  or  safe  at  all,  or  that  tlie  continuous  flow  of  electricity 
is  entiielv  safe  or  safe  at  all.     These  are  the  issues  pre- 
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sented  by  the  pleadings  in  this  case ;  upon  which  there 
has  been  taken  voluminous  volumes  of  evidence,  rang- 
ing from  the  testimony  of  renowned  expert  electricians  all 
over  the  country,  to  newspaper  excerpts  of  the  latest  death 
of  a  mule  killed  by  electricity  in  any  part  of  the  country. 

With  the  pleadings  and  issues  thus  presented,  upon  the 
affidavits  and  proof  filed  herein,  the  defendant,  under  sec- 
tion 291  of  the  Code,  having  given  notice  to  the  plaintiff  of 
the  filing  of  the  motion  to  be  made  in  court,  in  not  less  than 
ten  days  thereafter,  has  moved  to  dissolve  the  injunction 
and  to  set  aside  the  order  granting  an  injunction  upon  the 
whole  case.  Said  section  provides  that  upon  such  motion 
each  party  may  read  depositions  and  other  competent  evi- 
dence in  wTiting.  Thus  it  will  be  seen  that  the  motion  now 
before  the  court  is  a  motion  upon  the  whole  case  to  dissolve 
the  injunction  or  set  aside  the  order  granting  the  injunc- 
tion. Section  392  of  the  Code  provides  that  after  hearing 
the  motion,  the  court  or  judge  shall  overrule  it  or  dissolve 
it  or  modify  it  according  to  the  rights  of  the  parties. 

The  injunction  in  this  case  was  simply  to  prevent  any 
electric  road  being  operated  by  the  defendant  in  front  of 
the  plaintiff's  bagging  factory  on  Walnut  street,  between 
Nineteenth  and  Twentieth  streets.  It  is  not  to  prevent  a 
doable  track  railroad  being  operated  by  mules  or  horse 
power,  but  only  to  prevent  electricity  being  used  as  a  motor 
power  on  any  track  on  Walnut  street,  near  Nineteenth 
street,  in  front  of  plaintiff's  factory,  and  to  prevent  the 
construction  of  the  apparatus  and  appliances  in  that 
locality  which  are  necessary  and  essential  to  the  operation 
of  an  electric  street  car.  The  question  whether  or  not  a 
double  track  may  be  constructed  and  oj^erated  on  that  street 
is  not  the  question  before  the  court.  This  is  a  subject  of 
litigation  in  case  No.  3,632  in  this  court  w^hich  was  filed 
September  20,  1889.  This  was  an  action  by  the  plaintiff  to 
enjoin  the  defendant  against  doubling  the  track  along 
Walnut  street  in  front  of  its  factory.  That  case  has  not 
been  submitted,  and  is  not  on  trial.  When  this  action  was 
mstituted,  there  was  a  double  track  milroad  being  operated 
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by  the  defendant  upon  Walnut  street  in  front  of  the  plaint- 
iff's factory,  and  it  had  been  and  was  operated  by  horse 
power ;  and  the  object  and  graveman  of  this  suit  for  injunc- 
tion is  to  prevent  the  defendant  from  converting  its  double 
track  horse  railway  into  an  electric  railway,  in  front  of 
plaintiff's  factory. 

There  are  many  issues  of  fact  raised  by  the  pleadings.  It 
may  be  observed  that  the  issue  as  to  whether  or  not  the 
Legislature  of  Kentucky  and  the  general  council  of  the 
city  of  Louisville  had  granted  the  defendant  the  express 
right  and  power  to  use  and  employ  electricity  as  a  motor 
power  for  propelling  its  street  cars  along  its  street  railroad 
track  on  Walnut  street  in  front  of  the  plaintiff's  factory, 
cannot  be  a  question  of  fact  in  dispute.  They  are  matters 
of  record.  The  special  acts  of  the  Legislature,  the  courts 
will  take  judicial  notice  of.  The  ordinances  and  resolu- 
tions of  the  general  council  of  the  city  of  Louisville,  grant- 
ing such  right  and  power,  have  been  specially  pleaded  by 
the  defendant  and  the  prof ert  has  been  made  of  certified 
copies  of  said  ordinances  and  resolutions. 

The  Central  Passenger  Railway  Company  was  incorpo- 
rated by  an  act  of  December  20,  1865  ;  and  by  the  second 
section  of  that  act  it  was 

Authorized  and  empowered  to  construct,  maintain  and  operate  a  singls 
or  double  track  railroad,  with  all  necessary  and  convenient  tracks,  in  the 
city  of  Louisville,  on  Walnut  street,  from  the  eastern  to  the  western  limits 
of  the  city.    (See  Burnett's  LouisviUe  City  Code,  p.  618.) 

By  an  act  amending  the  said  charter  of  the  Central  Pas- 
senger  Railway  Company,  approved  March  4,  1871,  section 
3,  the  Legislature  provided  as  follows : 

It  shaU  he  lawful  for  the  city  of  Louisville,  a  majority  of  the  general 
council  concurring  therein,  and  the  Central  Passenger  Railway  Company 
of  Louisville,  to  change,  alter  or  amend  any  contract  or  agreement  hereto- 
fore made  in  relation  to  the  motive  power  to  be  used  in  propelling  the  caz^ 
on  its  tracks.    (Burnett's  City  Code,  p.  616.) 

By  another  act  of  the  Legislature,  approved  May  12, 1884, 
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amending  the  charter  of  the  Central  Passenger  Railway 
Company,  it  was  provided  as  follows : 

The  right  is  hereby  granted  to  the  Central  Passenger  Railway  Ck>mpany 
to  operate  its  cars  of  aU  kinds  by  the  cable  system,  or  electricity,  or  such 
other  power  as  may  be  approved  by  the  general  council  of  the  city  of 
Louisrille.    (Bumett*s  City  Code,  p.  617.) 

By  another  act  of  the  Legislature,  approved  March  8, 
1886,  amending  the  charter  of  the  said  defendant  company, 
it  was  enacted  as  follows : 

The  Central  Passenger  Railway  Comi>any  shall  have  the  power  and 
authority  to  build,  maintain  and  operate  street  car  lines  on  the  streets  and 
alleys  and  routes  granted  through  its  charter  or  by  ordinance  of  the  general 
cooncil  of  the  city.  *  *  *  Its  said  lines  may  be  operated  by  any  motive 
power  now  authorized  in  said  charter  as  amended. 

The  amendments  include  the  amendment  of  May  12, 
1884,  above  quoted,  expressly  authorizing  electricity  to  be 
used  as  a  motive  power. 

And  said  act  further  provided  as  follows  : 

Hereafter  said  council  may,  by  ordinance  or  resolution,  grant  to  said 
oompan/  the  right  and  authority  to  build  and  operate  such  lines  on  routes, 
and  on  such  terms  and  conditions  as  may  be  agreed  on  between  said  com- 
pany and  the  city  general  counciL    (Acts  of  1885-6,  vol.  1,  p.  526.) 

Thus  it  is  clear  that  the  defendant  had  authority  from 
the  Legislature  and  from  the  city  council  in  pursuance  of 
the  power  conferred  or  said  council  by  said  Legislature,  to 
build  its  tracks  in  the  city  of  Louisville  wherever  the 
general  council  would  permit  it,  and  also  an  express  grant 
of  the  right  to  operate  these  tracks  with  electricity  as  a 
motor  power,  and  also  it  had  express  legislative  permis- 
sion to  change  the  motive  power  and  to  operate  the  cars  by 
any  motive  power  which  the  city  might  authorize ;  and 
in  its  original  charter  there  is  an  explicit  grant  from 
the  Legislature  of  the  right  to  build  a  double  track  rail- 
road from  one  end  of  Walnut  street  to  the  other. 

These  legislative  grants  were  so  explicit  that  no  author- 
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ity  from  the  general  council  of  the  city  was  requisite  to 
authorize  the  defendant  to  construct  tracks  from  the  east- 
em  to  the  western  end  of  Walnut  street  and  to  operate  it 
by  electricity  ;  but  the  city  of  Louisville,  as  we  have  seen, 
on  three  separate  and  distinct  occasions,  has  given  au- 
thority to  the  said  defendant  to  operate  its  said  railroad 
track  by  electricity  as  a  motor  power ;  first,  by  a  resolu- 
tion approved  February  23, 1888,  which  resolution  provided 
as  follows: 

Tlie  Central  Passenger  Railway  Company  shaU  have  and  it  is  hereby 
allowed  to  use  either  the  cable  or  electricity  as  a  motor  power  on  any  and 
aU  of  its  lines. 

Second,  by  a  resolution  approved  October  9,   1888,    as 
follows : 

Resolved,  that  the  Central  Passenger  Railway  be  and  it  is  hereby 
granted  the  right  •  ♦  *  to  use  as  a  motive  power,  on  any  and  all  of  its 
lines  in  the  city  of  Louisville,  either  animal,  cable,  electricity,  or  any 
motive  power  other  than  steam,  and  to  erect  aU  necessary  structure  and 
appliances  therefor. 

Tliird,  by  a  resolution  passed  December  20,  1889,    in 
words  as  follows : 


Resolved  by  ^the  general  coimcil  of  the  city  of  Louisville,  that  the 
Central  Passenger  Railway  Company  be  and  it  is  hereby  granted  the  right  to 
extend  its  double  track  railway  on  Walnut  street  from  Eighteenth  street 
west  to  the  city  limits,  and  to  operate  the  same  by  animal  power,  or  in 
the  manner  and  with  the  appliances  that  the  Green  street,  Fifteenth  street 
and  Walnut  street  route  is  now  operated  ;  the  work  to  be  done  under  the 
supervision  of  the  city  engineer. 

The  manner  and  appliances  with  which  the  Green  street, 
Fifteenth  and  Walnut  streets  routes  were  then  operated  was 
by  electricity.  Thus  the  defendant  has  the  express  permis- 
sion from  the  general  council  to  extend  the  double-track 
railway  on  Walnut  street  from  Eighteenth  street  west  to 
the  city  limits.  The  fact  cannot  be  disputed  that  the 
defendant  in  the  assertion  of  its  right  to  construct  and 
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operate  a  street  car  line  by  electricity  on  Walnut  street  in 
front  of  plaintiflPs  factory  is  armed  with  both  legislative 
permission  and  with  the  ordinances  and  resolutions  of  the 
city  council  of  Louisville  to  that  effect. 

But,  says  the  plaintiff,  admitting  that  these  acts  of  the 
Legislature  and  these  resolutions  and  ordinances  of  the  city 
were  passed,  it  was  not  within  the  constitutional  power  of 
either  the  Legislature  or  the  general  council  to  make  this 
grant    This  is  the  first  question  to  be  considered. 

In  Lewis  on  Emiaent  Domain,  section  116,  it  is  said : 
"  The  city  having  power  to  give  such  sanction  (that  is  to  a 
street  railroad),  and  not  being  restricted  to  aDy  particular 
mode,  may  do  so  by  resolution  or  vote  as  well  as  by 
ordinance.'' 

Says  Mr.  Dillon  in  his  work  on  Municipal  Corporations, 
volume  1,  section  367  and  note : 

"  Where  the  charter  commits  the  decision  of  a  matter  to 
the  council  and  is  silent  as  to  the  mode,  the  decision  may 
be  by  vote  or  by  resolution  and  need  not  be  by  an  ordinance. 
A  resolution  has  ordinarily  the  same  effect  as  an  ordinance, 
as  both  are  legislative  acts." 

The  learned  counsel  for  the  plaintiff  insist  that  the  Legis- 
lature had  not  the  power  to  delegate  to  the  city  council 
authority  to  authorize  the  defendant  to  use  electricity  in 
operating  its  street  railroad. 

Says  Mr.  Cooleyin  his  work  on  Constitutional  Limitations, 
page  140,  on  this  point : 

"  We  have  elsewhere  spoken  of  municipal  corporations, 
and  of  the  powers  of  legislation  which  may  be  and  are 
commonly  bestowed  on  them,  and  the  bestowal  of  which  is 
not  to  be  considered  as  trenching  upon  the  maxim  that 
legislative  power  must  not  be  delegated,  since  that  maxim 
is  to  be  understood  in  view  of  the  immemorial  practice  of 
this  country  and  England,  which  has  always  recognized  the 
propriety  and  policy  of  vesting  municipal  organizations 
with  certain  powers  of  local  legislation,  in  respect  to  which 
the  parties  immediately  interested  may  be  fairly  supposed 
more  competent  to  judge  of  their  needs  than  any  central 
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authority.  As  municipal  organizations  are  mere  auxiliaries 
of  the  State  government  in  the  important  business  of 
municipal  rule,  the  Legislature  may  create  them  at  their 
will." 

And  Mr.  Dillon  on  Municipal  Corporations,  section  308, 
says  :  "  Although  the  proposition  that  the  Legislature  of 
a  State  is  alone  competent  to  make  laws  is  true,  yet  it  is 
also  settled  that  it  is  competent  for  the  Legislature  to  dele- 
gate to  municipal  corporations  the  power  to  make  by-laws 
and  ordinances  with  appropriate  sanctions,  which,  when 
authorized,  have  the  force  in  favor  of  the  municipality  and 
against  persons  bound  thereby,  of  laws  passed  by  the 
Legislature  of  the  State." 

And  in  section  724,  the  same  learned  writer,  discussing 
the  question  whether  or  not  a  city  council  has  the  right  to 
grant  to  a  street  railway  the  right  to  operate  along  the 
streets  of  the  city,  says  :  ''The  Legislature  may  delegate 
to  municipal  or  local  bodies  the  right  to  grant  or  refuse 
such  authority,  *  *  *  and  the  ordinary  powers  of 
municipal  corporations  are  usually  ample  enough  in  the 
absence  of  express  legislation  on  the  subject  to  authorize 
them  to  permit  or  refuse  to  permit  the  use  of  streets 
within  their  limits  for  such  purposes." 

The  various  city  chartei's  of  the  city  of  Louisville  have 
always  contained  clauses  authorizing  the  city  to  grant  the 
right  to  street  railroads  to  lay  their  tracks  and  operate 
their  cars  along  the  streets.  In  the  case  at  bar,  therefore, 
we  find  that  the  defendant  not  only  has  the  explicit  grant 
from  the  Legislature  itself  to  operate  its  street  car  line  on 
Walnut  street  with  electricity,  but  it  also  has  within  the 
various  grants  by  the  city  council  of  Louisville  the  express 
powers  and'  permission  to  operate  its  street  cars  by  elec- 
tricity on  said  street,  and  to  construct  the  necessary  and 
proper  appliances  and  apparatus  therefor,  and  to  construct 
and  operate  the  same  appliances  and  apparatus  which  were 
used  to  operate  the  Green  street  line,  which,  as  we  have 
seen,  were  appliances  and  apparatus  used  in  connection 
with  electricity  as  a  motor  power  for  its  said  operation. 
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Bat,  says  the  learned  counsel  for  the  plaintiff,  these  acts 
of  the  Legislature  and  the  general  council  are  unconstitu- 
tional ;  and  neither  the  Legislature  nor  the  city  could  grant 
the  right  to  operate  an  electric  railroad,  or  indeed  any 
double  track  railroad  down  Walnut  street,  without  first 
condemning  the  right  of  way  and  making  compensation  to 
the  plaintiff.  In  other  words,  the  plaintiff's  learned  coun- 
sel insist  that  the  operation  of  street  cars  by  electricity 
and  the  construction  of  appliances  and  apparatus  neces- 
sary for  such  operation  along  Walnut  street  in  front  of 
the  plaintiff's  factory  is  an  additional  servitude  upon  said 
street,  which  must  be  condemned  and  paid  for  before  it  can 
be  granted  by  the  Legislature  or  by  the  city. 

Lewis  on  Eminent  Domain,  section  124,  says:  ''It  has 
been  determined  in  numerous  decisions  and  without  dis- 
sent, except  in  the  State  of  New  York,  that  the  use  of  a 
street  by  a  horse  railroad  constructed  and  operated  in  th© 
ordinary  manner,  falls  within  the  purposes  for  which  the 
streets  are  established  and  maintained,  and  consequently, 
that  for  any  damages  resulting  from  such  use  the  abutting 
owner  of  property  can  recover  no  compensation,  whether 
the  fee  of  the  street  is  in  him  or  in  the  public." 

And  in  the  same  section  (124)  he  further  says :  *'  The  cars 
of  an  ordinary  street  railway  may  be  propelled  not  only  by 
animal  power  but  also  by  steam  or  electricity,  either  in  the 
form  of  the  cable  or  simple  locomotive;  the  manner  of 
laying  down  the  track  and  the  shape  and  size  of  the  rails, 
the  weight  and  size  of  the  cars  and  the  motive  power  are 
all  incidental  circumstances,  all  subject  to  change  and 
modification  as  new  principles  are  discovered  or  new 
improvements  made." 

In  Dillon  on  Municipal  Corporations,  sections  722  and  724, 
the  rule  is  laid  down  as  well  established  that  the  Legisla- 
ture and  the  municipal  authorities  have  the  power  to  grant 
the  right  to  operate  a  street  railroad  through  the  streets  of 
a  city,  and  that  it  is  not  a  new  servitude  thereon. 

In  Cooley  on  Constitutional  Limitations,  page  682,  it  is 
said: 
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"A  horse  railway,  as  a  general  thing,  will  interfere  very 
little  with  the  ordinary  use  of  the  way  by  the  public  even 
upon  the  very  line  of  the  road,  and,  in  many  cases,  it  would 
be  a  relief  to  an  overburdened  way  rather  than  an  impedi- 
ment to  the  previous  use." 

And  in  section  688  the  same  author  says : 

"When  land  is  dedicated  for  a  street,  it  is  unquestion- 
ably appropriated  for  all  the  ordinary  purposes  of  a  street, 
not  merely  the  purposes  to  which  such  streets  were  for- 
merly applied,  but  those  demanded  by  new  improvements 
and  new  wants.  Among  these  purposes  is  the  use  of  heavy 
carriages  which  run  upon  a  grooved  track;  and  the 
appropriation  of  important  streets  in  large  cities  for  their 
use  is  not  only  a  frequent  necessity  which  must  be  supposed 
to  have  been  contemplated,  but  it  is  almost  as  much  a 
matter  of  course  as  the  grading  and  paving." 

In  Texas  <fe  Pacific  Railroad  Company  v.  Rosedale 
Street  Railway  Company ^  64  Texas,  683,  the  court,  in  dis- 
cussing this  very  question,  said : 

''This  question  has  undergone  thorough  and  critical 
examination  in  the  Supreme  and  Appellate  Courts  of 
several  of  the  States,  and  it  seems  that  with  the  exception 
of  one  adjudicated  case,  they  all  agree  that  the  construction 
and  operation  of  a  horse  railway  on  the  public  streets  of  a 
city  by  authority  from  the  city  government  is  not  such  a 
new  and  additional  burden  imposed  upon  the  land  as  would 
entitle  the  owner  of  the  fee  to  compensation  therefor,  or 
that  would  amount  to  such  a  taking  and  damage  as  would 
require  the  condemnation  of  the  right  of  way." 

The  learned  court  further  said  that  the  only  case  to  the 
contrary  was  in  39th  New  York,  which  was  decided  by  a 
divided  court,  and  has  since  been  modified  in  that  State. 

The  same  learned  court,  in  speaking  of  street  railways, 
said: 

"  Doubtless  the  passing  of  wagons,  drays,  omnibuses  and 
other  vehicles  interferes  with  the  operation  of  the  plaintiff 
company  quite  as  much  as  would  result  from  the  passing 
street  cars.    As  long,  however,  as  a  street  remains  a  public 
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thoroughfare,  appellant  would  not  be  hoard  to  complain  of 

such  inconvenience ;  because   they  are  the  ordinary  and 

usual  modes  of  conveyance  used  by  the  public.     So  it  may 

be  replied  that  the  street  railway  is  included  among  the 

usual  modes  of  conveyance  along  the  streets  of  a  city,  and 

although  in  some  respects  inconvenient,  this  must  in  the 

interest  of  the  general    public  be  acquiesced  in  by  all 
parties." 

In  section  636  of  Lewis  on  Eminent  Domain,  it  is  said  : 

"It  has  already  been  shown  that  a  distinction  is  made  in 
some  of  the  States  between  horse  railroads  and  steam  rail- 
roads ;  the  former,  the  horse  railroads,  being  held  to  be  a 
legitimate  use  of  the  street  as  a  public  highway.  Accord- 
ing to  this  view,  the  abutting  owner  has  no  more  ground  of 
complaint  in  case  a  horse  railroad  is  laid  down  and  operated 
in  front  of  his  property  than  he  would  have  if  a  line  of 
omnibuses  was  operated  on  the  street." 

Our  own  Appellate  Court,  in  Fulton  v.  Short  Route 
Railway  Transfer  Company^  86  Ky.,  650,  said  that  '*  how- 
ever much  a  conflict  of  authority  may  exist  anywhere  else, 
it  is  not  now  an  open  question  in  this  State."  And  it  held 
that  the  Legislature  and  city  council  had  a  perfect  right  to 
grant  the  right  of  way  to  either  steam,  horse  or  any  other 
kind  of  railroad  operating  along  the  streets,  and  that  the 
adjacent  property  owner  has  no  right  to  claim  damages 
therefor. 

And  to  the  same  effect  is  the  still  later  case  of  Ileyland 
V.  Short  Route  Railway  Transfer  Company^  reported  in 
10th  Ky.  Law  Reporter,  page  900. 

This  question  recently  came  before  the  Supreme  Court  of 
Rhode  Island,  in  the  case  of  Taggart  and  others  v.  The 
Newport  Street  Railway  Company.  That  was  an  action  by 
the  abutters  on  certain  streets  in  the  city  of  Newport  in 
that  State,  along  and  over  which  the  tracks  or  wires  of  the 
defendant  company's  street  railway  had  been  laid,  to 
enjoin  their  construction  and  use.  The  object  of  the  action 
was  to  have  the  company  enjoined  from  erecting  or  main- 
taining certain  poles  or  wires  in  the  streets  in  front  of  their 
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property.  Poles  were  erected  to  stretch  the  wires  over  said 
tracks  for  the  conduct  of  electricity,  which  was  used  as  a 
motor  for  the  passenger  cars  traversing  said  tracks.  The 
poles  were  placed  along  the  margins  of  the  sidewalks  of 
said  streets  about  one  hundred  and  twenty  feet  apart,  and 
were  placed  there  by  permission  of  the  council  of  the  city 
of  Newport,  given  by  an  ordinance.  The  case  was  sub- 
mitted on  bill  and  answer,  the  facts  being  admitted. 

The  bill  charged  several  grounds  for  relief,  the  second  of 
which  was  that  the  right  to  use  electricity  was  not  given  in 
the  grant  by  the  ordinance  of  the  city.  The  language  in 
regard  to  the  powers  to  be  used  was  that  the  road  should 
be  operated  "with  steam,  horse  or  other  power,"  as  the 
councils  of  said  cities  and  towns  may  from  time  to  time 
direct.  The  plaintiff  insisted  that  the  word  steam  must  be 
struck  out  because  it  had  been  decided  that  steam  could 
not  be  used  without  compensation  to  the  owners  of  the  fee 
for  the  non-servitude  imposed  and  no  compensation  had 
been  provided  therefor,  and  because  steam  being  struck 
out,  "or  other  power"  must  be  construed  to  mean  other 
power  similar  to  horse  power,  that  is,  animal  power.  Said 
the  court : 

*'  We  do  not  find  the  argument  convincing.  Allowing 
that  steam  must  be  struck  out  for  the  reasons  given,  it  does 
not  follow  in  our  opinion  that  '  other '  must  be  construed  to 
mean  other  animal  power.  Horse  power  is  the  only  animal 
power  which  has  ever  been  used  for  the  traction  of  street 
railway  cars  in  our  northern  cities.  It  is  the  only  animal 
power  which  could  have  occurred  to  the  general  assembly 
as  fit  to  be  used.  The  suggestion  that  '  other  power  ^  may 
mean  mules  cannot  be  entertained.  The  act  of  incorpora- 
tion was  passed  in  the  winter  of  1885,  when  the  idea  that 
electricity  might  Jt)e  brought  into  use  as  a  motor  was 
already  familiar ;  and  nothing  seems  more  probable  than 
that  the  words  '  other  power '  were  inserted  with  the  view 
to  its  possible  employment.  We  do  not  think  the  second 
ground  is  valid." 

The  third  ground  was  that  the  erection  of  the  poles  on  the 
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sidewalks  to  hold  up  the  wires  in  connection  with  the 
operation  of  the  electric  plant,  was  an  invasion  of  the  prop- 
erty rights  of  said  abutters,  for  which  compensation  should 
be  made.     The  court  said : 

'*  The  i)oles  are  certainly  in  a  portion  of  the  streets  not 
occupied  by  the  tracks,  but  they  do  not  encumber  that  por- 
tion in  the  meaning  of  the  word  as  it  is  used.  The  poles 
are  very  slightly  in  the  way  of  travel,  being  placed  as 
hitching  posts,  lamp  fi>osts,  electric  light  poles,  telegraph 
and  telephone  poles  are  placed,  near  the  front  margins  of 
the  sidewalks.  *  *  *  We  have  already  decided  that 
the  council  has  the  power  by  section  5  to  authorize  the  use 
of  electricity,  so  that  the  question  is  only  as  to  the  manner 
ol  using,  and  as  to  whether  the  council  has  the  power  to 
aathorize  the  use  in  said  manner. 

^'It  seems  to  us  that  the  provision  that  the  cars  on  road 
shall  be  ox>erated  by  steam,  horse  or  other  power,  as  the 
council  of  said  city  or  town  may  from  time  to  time  direct, 
is  broad  enough  to  empower  said  council  not  only  to 
authorize  the  use  of  electricity  as  a  motor,  but  also  to 
authorize  its  use  by  means  of  any  system  of  application 
which  it  approves  as  suitable.  Our  conclusion  is  that  the 
power  conferred  by  section  5  is  not  qualified  by  the  conclud- 
ing words  of  section  7,  and  that  the  poles  complained  of 
having  been  erected  imder  section  6  as  part  of  the  appara- 
tus for  supplying  the  railway  with  its  motive  power,  are  to  be 
regarded  as  not  encumbering  the  streets  but  as  ministering 
to  their  uses  and  increasing  the  facilities  for  travel  which 
they  afford  to  the  public." 

The  fourth  ground  upon  which  the  plaintiff  in  that  case 
relied  was  that  the  act  of  incorporation  which  authorized 
the  use  of  electricity  for  the  operation  of  said  street  rail- 
ways, and  the  erection  of  poles  as  auxiliary  thereto,  was 
nnconstitutional  and  void,  because  it  authorized  the  impo- 
sition of  additional  servitude  upon  the  streets  without  pro- 
viding for  any  additional  compensation  to  the  owners  of  the 
fee  of  the  said  streets. 
"  We  think,"  said  the  court,  "  it  is  settled  by  the  greatov 

VOL.   Ill— 17. 
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weight  of  authority  that  a  railroad  constructed  in  a  street, 
and  operated  by  steam  in  the  usual  manner,  imposes  a  new 
servitude  and  entitles  the  owner  of  the  fee  to  additional 
compensation ;  but  a  street  railway  operated  by  horse 
power,  as  such  street  railways  are  ordinarily  operated,  does 
not  impose  any  new  servitude,  and  does  not  entitle  the 
owner  of  the  fee  to  any  additional  compensation."  Citing 
numerous  authorities. 

"  The  distinction  is  often  stated  as  a  distinction  between 
steam  and  horse  railroads ;  but  the  distinction  properly 
rests  not  on  any  difference  in  motive  power,  but  in  the  dif- 
ferent effects  produced  by  them  respectively  on  the  high- 
ways of  streets  which  they  occupy.  A  steam  railroad 
imposes  a  new  servitude,  not  because  it  is  operated  by 
steam,  but  because  it  is  so  operated  as  to  be  incompatible 
with  the  use  of  the  street ;  in  other  words,  so  as  practically 
to  exclude  the  usual  modes  of  its  use.  Pierce  on  Rail- 
roads, 234. 

' '  A  steam  railroad  on  a  street  so  operated  as  to  be  con- 
sistent with  the  use  of  the  street,  in  the  usual  modes  of  its 
use,  has  been  held  not  to  impose  a  new  servitude.  Citinc: 
Fulton  V.  Short  Route  Railway  Transfer  Company^  86  Ky. 

*'  It  is  not  the  motor,  but  the  kind  of  occupation,  whether 
practically  exclusive  or  not,  which  is  the  criterion."  Briggs 
y.  Railroad  Company^  79  Maine,  363. 

*'An  ordinary  street  railway,  instead  of  adding  a  new 
servitude  to  a  street,  operates  in  furtherance  of  its  original 
uses,  and,  instead  of  being  an  embarrassment,  relieves  the 
pressure  of  loc^l  business  and  local  travel." 

In  conclusion  the  court  said:  *' We  see  no  reason  to  sup- 
pose that  this  form  of  danger — that  is,  the  supposed  alarm 
to  horses  by  electric  cars  —  is  so  great  that  on  account  of  it 
the  defendant  railway  should  be  ruled  as  an  additional 
servitude." 

"But,"  continues  the  court,  "assuming  that  telegraph 
and  telephone  operation  of  wires  do  create  a  new  servitude, 
we  do  not  think  it  follows  that  the  poles  and  wires  erected 
and  used  for  the  operation  of  said  electric  street  railway 
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creates  a  new  servitude.  Telegraph  and  telephone  poles 
and  wires  are  not  used  to  facilitate  the  use  of  the  streets 
where  they  are  erected  for  travel  and  transportation,  or 
very  indirectly  so ;  whereas  the  poles  and  wires  of  this 
electric  railway  street  car  company  are  directly  ancillary 
to  the  uses  of  the  street,  as  such,  in  that  they  communicate 
the  power  by  which  the  street  cars  are  propelled.  It  has 
been  held,  for  reasons  which  were  considered  irrefragable, 
that  a  telegraph  erected  by  a  railroad  company  within  its 
location  for  the  purpose  of  its  railroad,  to  increase  the 
speed  and  efficiency  thereof,  does  not  constitute  an  addi- 
tional servitude,  but  is  only  a  legitimate  development  of 
the  easement  originally  acquired."  Telegraj^h  Company 
T.  Bich,  1 9  Kansas,  617. 

"  Our  conclusion  is,  that  the  plaintiffs  are  not  entitled  to 
the  relief  prayed  for  on  the  grounds  alleged,  and  that  their 
bill  should  be  dismissed  with  costs."  Taggart,  etc.  v. 
NewjHfrt  Street  Car  Railtvay  Company,  Supreme 
Court  of  Rhode  Island,  January,  1890,  and  reported  in  the 
Atlantic  Reporter,  vol.  10,  number  April  2,  1890. 

These  authorities  dispose,  in  our  opinion,  of  the  conten- 
tion of  the  plaintiff,  that  the  conversion  by  the  defendant 
of  its  horse  cars  into  electric  cars  on  Walnut  street,  in 
front  of  its  factory,  and  the  construction  of  poles  and  appli- 
ances necessary  for  the  operation  of  said  cars  by  electricity 
are,  or  constitute,  a  new  servitude  upon  the  street,  entit- 
ling the  plaintiff  to  compensation  therefor.  The  plaintiff 
is  concluded  by  the  averment  in  its  petition  to  the  effect 
that  the  defendant  was  erecting  its  said  wires  and  poles, 
and  connecting  the  same  in  front  of  its  factory  and  build- 
ings, for  the  propulsion  of  electric  cars  along  said  Walnut 
street,  by  the  use  of  said  posts  and  wires  and  other  appa- 
ratus and  means  commonly  used  in  doing  the  same. 

The  plaintiff  complains  that  by  the  construction  and 
operation  of  said  electric  cars  along  said  Walnut  street  in 
front  of  its  factory,  it  is  prevented  from  backing  its  wagons, 
at  right  angles  to  the  street,  up  to  its  sidewalk,  in  order  to 
load  and  unload  its  said  wagons  in  front  of  its  said  factory. 
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The  proof  shows  that  a  wagon  backed  up  against  the  side- 
walk at  right  angles  to  the  street  in  front  of  plaintiff's 
factory,  with  horses  hitched  thereto,  would  necessarily,  by 
reason  of  the  length  of  the  wagon  and  horses,  put  the 
horses  on  the  railroad  track ;  and  the  proof  further  shows 
that  such  has  been  the  use  and  custom  of  the  plaintiff  for 
many  years  in  its  business. 

The  question  is,  has  the  plaintiff  such  a  legal  right 
vested  in  it  to  back  its  wagons  at  right  angles  to  the 
street,  or  to  the  sidewalk,  in  the  prosecution  of  its  business, 
in  such  a  way  as  to  obstruct  the  passage  of  street  cars  ? 

Says  Lewis  on  Eminent  Domain,  section  126:  '^The 
abutting  owner  of  property  upon  a  street  has  no  easement 
in  the  street  for  backing  up  teams  to  the  sidewalk  for  the 
purpose  of  loading  and  unloading  freight ;  and  the  inter- 
ference with  such  use  of  the  street  by  operating  horse  rail- 
road cars  thereon  is  no  ground  for  an  injunction  or  suit  lor 
damages  in  favor  of  said  abutter.  The  fact  that  the  track 
is  placed  on  one  side  of  the  street  instead  of  the  middle,  or 
so  near  the  curbstone  as  not  to  leave  room  for  a  caniage  to 
stand  while  the  cars  are  passing,  makes  no  difference  in  the 
right  to  damages." 

In  Dillon  on  Municipal  Corporations,  section  627,  it  is 
said  :  "  The  obsti-uction  of  the  right  of  an  owner  of  a  store 
to  have  drays  or  vehicles  standing  transversely  on  the  street 
while  discharging  goods  was  not  such  an  injury  as  to  give  a 
right  of  compensation." 

In  the  case  of  Hobart  v.  Milwaukee  Street  Railway  Com- 
pany^ 27  Wisconsin,  194,  reported  also  in  9  American 
Reports,  461,  the  following  language  was  used  by  the 
court:  "The  building  upon  the  premises  is  a  store  used 
and  occupied  by  the  plaintiff  as  a  wholesale  merchant,  and 
into  and  from  which  many  heavy  articles  have  to  be  con- 
stantly received  and  taken  in  wagons  and  drays,  which  are 
loaded  and  unloaded  in  front  of  the  store  and  upon  the 
street  in  question.  The  custom  as  described  by  counsel 
and  as  fully  shown  by  affidavit,  is  to  back  wagons  or  drays 
up  to  the  curbstone  or  sidewalk  and  discharge  or  receive 
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freight  to  and  from  the  store  across  the  sidewalk.  The 
laying  of  the  rails  and  running  of  the  cars  on  that  side  of 
the  middle  of  the  street  where  the  store  is,  though  near  the 
middle,  will  interfeie  with  and  prevent  this  custom. 
Sufficient  space  will  not  be  left  between  the  curbstone  or 
sidewalk  and  railway  track  for  teams  or  wagons  or  drays 
to  stand  at  right  angles  with  or  crosswise  of  the  street.  The 
heads  of  the  horses  will  come  in  contract  with  the  passing 
cars.  Such  is  the  obstruction  of  which  plaintiff  complains 
or  the  private  or  peculiar  injury  for  which  he  seeks  redress. 
Has  he  any  such  private  right  or  easement  in  the  street  in 
front  of  his  store?  It  is  clearly  our  opinion  that  he  has 
not.  The  public  authorities  may  permit  such  use  of  a 
street  so  long  as  they  please,  or  until  the  public  conveni- 
ence demands  it  should  cease,  but  the  plaintiff  cannot 
insist  upon  it  as  a  right  in  himself.  When  the  space  thus 
occupied  by  his  teams  is  required  for  public  travel,  or  the 
passage  of  vehicles  of  any  kind  authorized  by  the  public, 
his  occupation  becomes  an  obstruction  and  a  nuisance,  and 
he  must  turn  his  teams  the  other  way  or  lengthwise  of  the 
street,  which  may  be  done,  and  the  loading  and  unloading 
take  place  without  any  great  or  additional  trouble  or 
inconvenience  to  him.  At  all  events,  he  has  no  right  to 
insist  upon  such  use  and  occupancy  of  the  street  when  the 
public  authorities  have  signified  their  unwillingness,  as 
they  have  done,  by  authorizing  the  laying  done  of  the  rail- 
road track  in  question." 

And  in  Rorer  on  Railroads,  vol.  2,  page  1,426,  the 
learned  author  says  that  a  merchant  has  no  right  to  back 
his  wagons  up  at  right  angles  with  the  course  of  the  street 
to  unload  or  receive  freight,  if  such  backing  up  interfere 
with  the  street  car  line  authorized  by  the  city  along  the 
street.  He  might  run  his  wagons  lengthwise,  or  unload 
them  at  times  when  the  street  cars  are  not  there. 

Street  car  companies  are  common  carriers ;  they  perform 
a  public  service,  and  should  be  protected  in  the  lawful  and 
legitimate  enjoyment  of  their  franchises.  The  rights  of  the 
traveling  public  in  street  c^rs  are  superior  to  those  of  the 
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private  citizen.  Individual  convenience  should  be  sur- 
rendered for  the  public  good.  If  the  plaintiff  has  been  in 
the  habit  of  using,  as  it  has  been  alleged,  and  monopolizing 
the  street  and  sidewalk  in  front  of  its  factory,  such  use  or 
custom  cannot  ripen  into  a  legal  right.  Malus  usus  abol- 
endus  est. 

So  in  the  case  in  17  New  Jersey  Equity,  page  84,  the 
court  said,  in  an  action  similar  to  the  one  now  on  trial : 

"  Where  the  laying  of  the  track  and  the  use  of  the  road 
are  authorized  by  the  municipal  authorities,  its  location 
rests  in  the  discretion  of  the  corporation  and  those  having 
the  control  and  regulation  of  the  streets.'*  And  the  court 
dismissed  the  bill  for  an  injunction. 

It  follows,  therefore,  that  the  erection  of  posts  and  the 
construction  of  apparatus  necessary  for  the  successful  and 
safe  application  and  use  of  electricity  as  a  motor  x>ower 
for  the  propulsion  and  traction  of  street  cars  over 
and  along  the  tracks  of  street  railways  is  not  applying 
the  street  to  any  purpose  incompatible  with  any  one  of  the 
ends  of  its  original  dedication  and  establishment.  On  the 
contrary,  as  we  have  seen,  it  is  auxiliary,  ancillary  and 
conductive  to  the  aims  and  contemplated  purposes  of  its 
original  dedication.  The  proof  shows  that  the  operation  of 
electric  cars  will  not  obstruct  the  plaintiff  in  the  least 
in  the  fullest  enjoyment  of  the  right  of  ingress  and 
egress  to  and  from  its  factory  and  works,  nor  of  an  easy  and 
convenient  outlet  to  other  streets.  It  is  true,  the  plaint- 
iff can  not  any  more,  as  it  has  been  wont  illegally  to  do, 
back  its  teams  against  the  sidewalk  in  front  of  its  factory 
at  a  right  angle  with  the  street,  in  order  to  load  and  unload 
them.  This  was  a  permissive  license,  a  sufferance  to 
it,  to  be  abrogated  at  any  time  the  interest  of  the  public 
might  require  it,  rather  than  a  legal  right  on  the  part  of 
the  plaintiff  to  so  use  the  street.  The  proof  shows  that 
nothing  that  the  defendant  has  done  or  proposes  to  do  in 
connection  with  the  use  of  its  electric  cars  on  said  street, 
interferes  with  the  reasonable  use  of  the  street  by  the 
plaintiff  and  by  the  public  as  a  passway  for  foot  passengers. 
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horsemen  or  vehicles  in  ordinary  and  general  use.  How,  tlien , 
can  it  be  seriously  insisted  that  the  use  of  the  street  by  the 
defendant  in  operating  its  electric  cars  thereon  is  a  taking 
away  of  theprivat^  property  of  the  plaintiflE  for  a  public  use? 
What  reasonable  use,  legal  easement  or  service  of  the  plaint- 
iff in  the  street  has  been,  or  is  about  to  be,  invaded  or  im- 
paired by  the  defendant?  As  far  as  the  plaintiff's  right  in 
the  use  of  the  street  is  concerned,  there  certainly  is  none. 

Bat  the  plaintiff  further  insists  upon  another  ground 
for  the  relief  he  seeks,  viz. :  That  the  electric  batteries  and 
apparatus  for  the  use  of  the  electric  cars  causes  its  tele- 
phone to  buzz  and  obstructs  its  right  to  use  its  said 
telephone  and  its  hearing  as  distinctly  at  certain  times  as 
at  others.  The  plaintiflf  alleges,  however,  that  its  telephone 
buzzed  before  the  street  car  line  was  built  in  front  of  its 
premises;  and  it  is  difficult,  therefore,  to  see  how  the 
operating  of  the  street  car  line  in  front  of  its  factory  will 
cause  its  said  telephone  to  buzz,  when  said  buzzing  in  its 
telephone  existed  before  the  said  street  car  line  was 
projected  in  front  of  its  said  factory.  Whether,  therefore, 
the  injunction  is  made  perpetual  or  dissolved,  will  not 
affect  the  buzzing  of  plaintiff's  telephone  ;  because  the 
relief  here  sought  by  injunction  is  to  prevent  the  operation 
of  electric  street  cars  in  front  of  plaintiff's  factory  between 
Nineteenth  and  Twentieth  streets,  on  Walnut  street. 

The  preliminary  injunction  granted  in  this  case  enjoined 
the  operating  of  electric  street  cars  on  the  street  railway 
track  in  front  of  plaintiff's  factory  ;  and  also  enjoined 
the  construction  of  poles  and  apparatus  and  the  laying  of 
wires  from  pole  to  pole  across  said  street  in  front  of 
plaintilTs  factory,  which  were  necessary  for  the  operation 
of  said  electric  cars;  therefore,  the  obstruction  of  the 
enjoyment  of  the  plaintiff's  telephone  could  not  have  been 
caused  by  the  grievance  of  which  the  plaintiff  complains  ; 
nor  is  it  clear  to  the  court  that  even  if  the  defendant's 
batteries,  plant  and  apparatus  used  in  its  entire  system  of 
street  railways  did  cause  the  buzzing  in  the  plaintiff's 
telephone,  by  which  it  was  prevented  from  hearing  as  well 
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at  some  times  as  at  others,  it  would  follow  that  the  plaintiff 
would  have  the  right  on  that  account  to  enjoin  altogether 
the  operation  of  said  electric  street  car  system ;  for  in 
Warren  v.  The  LouimUe  Coffin  Company^  in  78  Kentucky, 
403,  the  Court  of  Appeals  of  this  State  decided  that 
persons  who  live  in  cities  derive  certain  advantages  by 
reason  of  the  fact  that  all  kinds  of  business  are  carried  on 
around  them,  and  that  they  must  suffer  disadvantages  and 
inconveniences  arising  from  the  noise  and  bustle  which  is 
incident  to  city  life.  Such  jarring  or  buzzing  in  a  telephone 
are  not  such  injuries  and  inconveniences  as  authorize 
injunctions  from  courts  of  equity. 

In  Crosby  v.  Oioensboro  R.  R.  Co.,  10  Bush,  an  injunction 
was  sought  because  of  the  noise  and  rumble,  jarring  and 
shaking  by  passing  trains ;  the  court  held  that  they  were 
indeed  inconveniences,  but  not  such  as  to  warrant  an 
injunction.  And  the  same  doctrine  was  laid  down  in 
Falton  V.  Short  Route  Railway  Transfer  Company^  86 
Ky . ;  and  to  the  same  effect  in  Applegate'  s  case,  in  10  Danai, 
and  Brown's  case,  in  17 Ben  Monroe,  and  Foote  v.  Newport 
Bridge  Company,  9  Bush ;  Heyland  v.  Short  Route  Rail- 
way Traniifer  Company,  10  Ky.  Law  Reporter,  900.  All 
these  cases  hold  that  inconveniences,  such  as  a  buzzing 
noise  in  a  telephone,  or  noise  of  a  passing  train,  afford  no 
ground  for  an  injunction. 

Another  ground  upon  which  the  plaintiff  resists  the  de- 
fendant's motion,  and  upon  which  it  predicates  its  demand 
to  have  the  injunction  made  perpetual,  is  that  the  operation 
of  the  electric  wire  in  front  of  its  factory  would  be  an  over- 
hanging nuisance,  fraught  with  impending  danger  and  peril 
to  the  lives  of  its  employees  and  its  property.  The  plaintiff 
insists  that  the  operating  of  street  cars  by  electricity  is 
necessarily  so  dangerous  to  life  and  property  as  to  consti- 
tute a  public  nuisance,  and  that  particularly,  as  far  as  the 
plaintiff  is  concerned,  by  reason  of  the  special  danger  to  its 
property  and  the  lives  of  its  employees,  it  is  a  private 
nuisance. 

If  it  be  conceded  that  the  use  of  electricity  as  a  motor  power 
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for  operating  and  propelling  of  defendant's  street  cars  on 
all  the  public  highways  in  the  city  of  Louisville  is  a  public 
nnisance,  the  plaintiff  can  not  champion  the  cause  of  the 
public,  and  have  it  abated  or  restrained,  unless  it  can  show 
a  special  particular  injury  resulting  from  said  nuisance  to 
itself  or  its  property,  peculiar  and  distinct  from  the  injury 
or  damage  whicli  the  public  in  general  suffers  from  said 
nuisance.  This  doctrine  was  announced  by  this  court  in 
Williamson^ 8  case^  which  was  affirmed  by  the  Superior 
Court  (10  Ky.  Law  Reporter,  691).  It  is  an  elementary 
doctrine  of  common  law,  and  needs  no  authority  to  sus- 
tain it. 

So  far,  therefore,  as  the  plaintiff  seeks  to  enjoin  the  oper- 
ation of  electric  cars  on  Green  street  and  Fifteenth  street, 
and  any  other  street  in  the  city  of  Louisville,  on  the  score 
that  it  is  a  public  nuisance,  the  court  will  not  listen  to  it, 
nor  allow  it  to  thus  become  the  champion  of  the  public  to 
redress  its  grievances  ;  but  in  so  far  as  it  alleges  that  the 
construction  and  operation  of  electric  street  cars  in  front  of 
its  factory  on  Walnut  street  is  an  impending  menace  to  the 
lives  of  its  employees,  and  puts  its  property  in  danger  of 
destruction,  the  court  will  lend  it  a  listening  ear,  and 
examine  with  scrutiny  all  the  evidence  in  the  case,  to  see 
whether  its  complaint  is  well  founded. 

This  brings  us  to  the  question  which  is  the  all  ijnportant 
one  in  this  case,  and  upon  the  decision  of  which  the  plaint- 
iff must  stand  or  fall ;  and  that  is  whether  the  operation  of 
electric  street  cars  by  the  overhead  trolley  wire  system, 
which  is  the  mode,  manner  and  system  adopted  by  the 
defendant  for  operating  and  propelling  its  street  cars,  is 
per  86  dangerous  to  life  or  property  ;  and  whether,  if  the 
defendant  be  allowed  to  construct  and  operate  its  said  elec- 
tric street  cars  upon  said  Walnut  street  in  front  of  this  fac- 
tory, it  would  involve  hurt,  risk  or  inconvenience  or  danger 
to  the  property  of  the  plaintiff,  or  to  the  lives  of  its  officers 
or  employees. 

The  plaintiff  has  taken  an  immense  quantity  of  deposi- 
tions and  copious  and  diffuse  volumes  of  testimony  as  to 
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what  is  electricity,  and  the  manner  in  which  it  is  utilized 
and  governed ;  and  bold  experts  have  given  their  defini- 
tions as  to  what  it  is,  and  the  principles  upon  which  it 
acts. 

Cicero  was  asked,  "What  is  life?"  He  answered, 
^^  Animus  ignis  vel  spiritus  nescio.^^  And  so  of  elec- 
tricity. It  is  as  mysterious  as  the  mind  that  tries  in  vain  to 
comprehend  it.  It  is  impossible  that  we  should  know  any- 
thing of  it  beyond  the  phenomena  which  it  exhibits.  Its 
physical  character,  its  essence,  its  constitution  and  abso- 
lute nature  can  never  be  known  to  man.  Whether  it  is  an 
impulse,  a  tendency,  a  power,  energy  or  force —  whatever 
It  is  —  all  that  man  can  know  of  it  is  the  physical  fact  that 
under  certain  conditions  by  certain  complicated  material 
processes,  which  his  inventive  genius  has  devised  for 
developing  into  active  agency  this  impalpable,  gigantic 
energy  of  nature  which  fills  the  universe  and  is  so  essential 
to  its  magnificent  harmony,  it  will  produce  certain  results 
and  develop  certain  powers.  Without  knowing  its  essence, 
man  has  learned,  by  cunning  mechanism,  how  to  direct  its 
wonderful  energy.  It  is  of  a  kin,  no  doubt,  to  all  the 
members  of  the  family  of  physical  mysteries  with  which  we 
can  never  form  acquaintance,  and  of  which  we  know 
nothing  beyond  their  phenomena.  The  \  wind,  the  influ- 
ence of  planetary  bodies  upon  the  tides,  gravitation  and 
magnetism,  the  forces  of  repulsion  and  attraction,  are  Hs 
comtemporaries  in  the  physics  of  the  material  universe. 

That  these  invisible  agencies  of  nature  are  in  continuous 
and  tremendous  operation  we  can  not  doubt ;  but  what 
they  are,  or  what  are  the  causes  and  purposes  of  their 
operation,  we  can  never  know,  any  more  than  we  can 
understand  the  principles  upon  which  the  invisible  Ruler 
drives  the  wondrous  machinery  of  His  universal  govern- 
ment across  the  ocean  of  time.  I^elix  qui  potuit  return 
cog  no  s  cere  causas. 

To  the  untutored,  it  is  astonishing  to  see  an  electrician 
inflame  gunpowder  with  an  icicle  ;  but  not  less  strange  is  it 
to  see  this  mysterious  force  propelling  with  absolute  obedi- 
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ence  to  the  human  will  the  tremendous  machinery  in  great 
factories,  and  illuminating  our  great  cities,  and  driving 
street  cars  along  their  municipal  highways. 

There  are  three  processes  or  systems  known  to  electrical 
mechanics  for  the  operation  and  propulsion  of  street  cars 
by  electricity.  First,  the  storage  battery  system ;  second, 
the  underground  conduit  system  ;  and  third,  the  overhead 
trolley  wire  system.  The  court  has  neither  the  time,  nor 
the  inclination,  although  the  evidence  is  very  voluminous 
on  the  subject,  to  go  into  a  minute  relation  of  the  mode  of 
construction  and  operation  of  each  of  these  respective 
systems.  It  suffices  to  say  that  the  evidence  is  over- 
whelming, by  electricians  and  experts  and  practical  street 
car  operators,  to  the  effect  that  the  storage  battery  system 
has  not  proven  to  be  a  reliable  success,  and  has  been 
abandoned  altogether  in  the  United  States.  It  may  be  that 
in  the  spacious  fields  of  experimental  science,  some  ener- 
getic inventor  may  yet  discover  a  cue,  or  invent  some  plan, 
by  which  the  storage  battery  system  will  become  opera- 
tive and  practical ;  but  the  evidence  is  absolutely  con- 
clusive that  the  storage  battery  gystem,  as  it  now  exists, 
and  as  now  known  to  the  electrical  world,  is  as  yet 
impracticable. 

Little  better  can  be  said  of  the  underground  conduit  sys- 
tem. It  has  been  shown  to  be  a  failure  wherever  attempted ; 
and  in  level  cities  like  Louisville,  where  water  would  collect 
in  the  conduit  from  rain  or  snow,  it  is  impossible  of 
operation.  The  proof  shows  that  it  has  been  abandoned ; 
and  that  no  street  railroad  is  operated  by  it  at  this  time  in 
the  United  States  except  for  a  short  distance  in  Allegheny 
city,  where  it  is  opemted  on  the  slope  of  a  hill,  where  the 
water  can  easily  run  out  of  the  conduit. 

The  overhead  trolley  system  is  of  two  kinds— the  single 
and  double  wire. 

The  experts  examined  with  unanimity  testify  that  the 
single  wire  overhead  trolley  system,  which  is  the  one  oper- 
ated by  the  defendant,  is  the  only  practicable  and  safe 
system.    In  over  two  hundred  cities  in  the  United  States, 
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the  single  wire  overhead  trolley  system  for  the  propulsion 
of  street  cars  by  electricity  is  now  in  operation,  and  all 
of  them  are  constructed  just  as  the  proof  shows.  The 
defendant's  system  in  Louisville  is  constructed  with  the 
single  overhead  trolley  wires,  about  fifteen  to  twenty 
feet  in  the  air,  right  over  the  middle  of  the  car,  in  the 
middle  of  the  street,  supported  there  by  wires  extending 
from  pole  to  pole  across  the  street,  and  properly  insulated, 
and  with  the  addition  of  guard  wires  one  and  one-half  feet 
above,  running  parallel  with  tlie  single  trolley  wire,  to 
prevent  anything  falling  upon  it,  whether  other  wires  or 
other  substances. 

If  any  other  system  than  the  single  wire  overhead  trolley 
system  had  been  adopted  by  the  defendant,  the  plaintiff 
might  well  have  complained  of  its  being  unusual,  and, 
therefore,  experimental  and  dangerous;  but  the  system 
which  the  defendant  has  adopted,  and  proposes  to  adopt, 
in  the  operation  of  its  street  cars,  is  in  use,  as  the  evidence 
shows,  in  over  two  hundred  cities  in  the  United  States,  and 
is  being  conducted  in  said  cities  with  safety  both  to  life  and 
to  property. 

It  certainly  was  the  opinion  of  the  local  municipal 
authorities  that  the  said  system  was  safe ;  otherwise  the 
city  council  would  not,  by  its  ordinance  of  December  20, 
1889,  have  authorized  the  defendant  to  erect  along  Walnut 
street  the  same  line  of  road  and  the  same  apparatus  and 
appliances  which  the  defendant  had  used  for  nearly  a  year 
on  Green  street;  which  is  an  electric  single  overhead 
trolley. 

This  system  has  received  the  approval  and  sanction  of 
the  judiciary  wherever  it  has  been  attacked  in  the  courts. 
In  Pelton  v.  Ikist  Cleveland  JRailroad  Company,  vol. 
22,  page  67  of  the  Weekly  Law  Bulletin  (an  Ohio  law- 
journal),  an  adjacent  property  owner  sought  to  enjoin  a 
street  railroad  company  from  changing  its  horse  cai-s  to  a 
single  overhead  trolley  wire  system.  The  case  was  fully 
considered  on  the  evidence  and  on  the  law,  and  the  court 
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decided  that  it  was  a  proper  change  and  entirely  legitimate. 

And  so  in  Cincinnati,  in  the  case  of  Mt.  Adams  Jb  Eden 
Bailway  Company,  the  same  question  was  considered  by 
the  Circuit  Court ;  Justices  Smith,  Swing  and  Cox,  sitting 
in  banCy  were  unanimous  in  holding  that  the  single  wire 
trolley  overhead  system  was  harmless,  safe  and  proper, 
and  dissolved  the  injunction. 

In  the  case  of  Trtwy  v.  Troy  and  Lansingburgh  It*  B,, 
in  the  Supreme  Court  of  New  York,  a  preliminary  injunction 
had  been  granted  to  prevent  a  change  from  a  horse  railroad 
to  the  single  wire  trolley  overhead  system.  After  a  full 
hearing  of  the  evidence  and  law  the  court  dissolved  the 
injoQction. 

I  have  recently  read  with  interest  the  report  of  the 
committee  of  the  United  States  Senate,  of  which  Mr. 
Ingalls  was  chairman,  relative  to  street  electric  railroad 
cars,  which  report  was  adopted  by  the  Senate.  It  was 
to  the  effect  that  an  electric  current  of  four  or  five 
hundred  volts  x)otential  is  not  dangerous  to  human  life. 
Upon  this  x)oint  the  committee  reported  that  the  testimony 
was  overwhelming  and  conclusive.  The  committee  further 
reported  that  the  only  practicable  system  was  and  is  the 
single  wire  overhead  trolley  system,  the  adoption  of  which 
it  reconunended  for  the  operation  of  street  cars  in  Wash- 
ington city.  In  the  case  of  JRocky  Mountain  Bell  Tele^ 
phone  Company  t»  Salt  JLaJce  BaU}*oad  ComjMiny, 
in  the  third  judicial  district  of  the  territory  of  Utah, 
this  same  question  came  before  the  court,  and  in  January, 
1890,  it  was  decided  by  that  court  that  a  street  railroad 
operated  by  electricity,  under  the  single  wire  overhead 
trolley  system,  was  entirely  safe  and  proper,  and  should 
not  be  enjoined. 

My  attention  has  been  called  to  over  a  dozen  articles  in 
various  scientific  journals,  on  the  subject  of  electricity  as  a 
motor  power  in  the  propulsion  of  street  cars,  and  in  all  of 
them  there  is  a  striking  consensus  of  opinion  and  state- 
ment, that  street  cars  operated  by  the  single  wire  overhead 
trolley   system,  with   a   voltage   of   not   exceeding  five 
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liundred  volts,  is  safe  and  proper,  and  a  great  improve- 
ment over  horse  cars. 

In  an  article  by  Mr.  Edison  in  the  North  Afnerican 
Review — and  it  is  known  that  Mr.  Edison  is  a  great  enemy  of 
high  voltage  in  the  use  of  electricity — he  said,  that  while 
he  considered  electric  light  wires  of  two  thousand  volts  and 
more  as  dangerous  in  the  extreme,  that  if  they  would 
reduce  their  voltage  down  to  five  hundred  volts  it  would 
not  be  dangerous.  He  says :  *'  The  electric  currents  should 
be  limited  to  six  hundred  or  seven  hundred  volts." 

So  that  even  with  Mr.  Edison,  with  reference  to  voltage, 
the  danger  line  is  fixed  at  seven  hundred  volts. 

The  proof  in  this  case  is,  that  the  defendant,  by  ^he 
employment  of  its  single  overhead  trolley  wire  system, 
uses  and  can  only  use  between  four  hundred  and  five 
hundred  voltage  and  not  above  five  hundred  volts ;  that  all 
the  electric  power  necessary  for  the  greatest  speed  desired 
can  be  furnished  within  the  limits  of  five  hundred  voltage; 
and  there  can  not  be  found,  in  the  proof,  a  single  instance 
of  a  man  or  beast  being  killed  or  seriously  injured  by  the 
overhead  trolley  wire  system  by  reason  of  the  electric 
current  employed  therein. 

I  have  been  cited  to  numerous  newspaper  excerpts,  where 
employees  of  electric  companies  have  been  tangled  mid  air 
among  innumerable  electric  wires  and  there  burned  to  death 
by  electricity ;  but  nowhere  does  the  evidence  show  that 
such  calamities  were  caused  by  electric  currents  with  a 
pressure  of  not  over  five  hundred  voltage. 

The  proof  of  all  the  experts  is  that  it  is  impossible  to  kill 
a  man  or  beast  by  a  momentary  or  accidental  shock  from  an 
electric  cun*ent  of  five  hundred  volts.  They  all  testify  that 
a  current  of  such  pressure  may  be  and  is  often  passed 
through  a  man  without  hurting  him. 

The  proof  in  this  case  shows  that  there  are  many 
instances  where  line  men  and  construction  engineers  have 
received  without  injury  the  full  force  of  a  five  hundred 
volt  current.  The  proof  shows  further  that  the  arc-light 
currents  carry  a  pressure  of  from  two  to  three  thousand  volts, 
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which  is  not  only  dangerous,  but  absolutely  fatal  whenever 
it  comes  in  contact  with  man  or  beast.  Other  electric  com- 
panies, for  producing  illumination  and  conducting  other 
enterprises,  employ  wires  with  dangerous  voltage,  from  one 
to  three  thousand  volts. 

The  newspaper  accounts  of  the  killing  of  men  and  mulos 
by  electricity  do  not  ascribe  them  to  the  overhead  trolley 
wire  system  of  operating  street  cars,  which  never  employs 
a  pressure  of  more  than  five  hundred  voltage,  but  ascribes 
them  to  electricity  employed  by  electric  lighting  companies. 
The  proof  in  this  case  shows  that  no  case  of  fatal  accident 
has  ever  resulted  from  electric  railway  wires  carrying  a 
current  at  a  pressure  not  over  five  hundred  voltage. 

It  is  a  physical  fact,  therefore,  demonstrated  by  proof 
beyond  a  reasonable  doubt,  that  the  overhead  single  wire 
trolley  system,  adopted  by  the  defendant  for  the  operation 
of  its  street  cars,  does  not  involve  danger  to  the  property 
of  the  plaintiff,  nor  to  the  lives  of  its  officers  and  employees. 
The  proof  in  this  case  shows  that  in  the  oi>eration  of  street 
cars  by  electricity,  there  is  less  danger  to  the  lives  of  foot 
passengers  and  to  people  upon  the  streets,  than  in  the 
operation  of  street  cars  by  mules  and  horses.  The  ear  is 
under  the  immediate  physical  control  of  the  conductor. 

The  proof  shows  he  can  exercise  a  power  of  instant 
reversal  of  the  motors ;  which  power  to  reverse  and  stop 
the  car  increases  with  its  speed.  In  no  other  system,  it  is 
shown  by  the  proof,  does  this  immediate  power  of  control 
of  the  car  by  the  conductor  exist.  What  danger,  therefore, 
there  can  be  in  the  defendant's  operation  of  its  street  cars 
under  this  system  to  the  factory  of  the  pluintiff,  or  how 
said  operation  will  deprive  the  plaintiff  of  the  reasonable 
and  ordinary  use  of  its  factory,  it  is  impossible  for  the 
court  to  understand. 

The  plaintiff  says  that  electricity,  and  its  operation,  not 
being  fully  understood,  is  believed  to  be  dangerous  to  the 
Uves  of  those  coming  under  or  near  the  wires  conducting 
the  electric  current,  and  that  if  the  defendant  is  permitted 
to  erect  its  posts  and  stretch  its  wires  and  construct  its 
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apparatus  and  appliances  for  the  use  of  electricity  in  front 
of  its  factory,  it  will  so  frighten  the  employees  of  the 
plaintiff  that  they  will  discontinue  in  plaintiffs  employ- 
ment, and  that  the  plaintiff  will  thereby  be  deprived  of  the 
reasonable  and  ordinary  use  of  its  property  as  a  bagging 
factory. 

Such  an  argument  is  not  convincing,  nor  satisfactory,  to 
the  court. 

If  the  employees  of  the  plaintiff  are  so  ignorant  or  super- 
stitious  that  they  will  desert  their  posts  of  duty  in  its 
factory  through  fear  of  electric  currents  conducted  upon 
wires  in  the  air  over  the  public  highway,  let  them  go. 
Others  of  more  intelligence,  who  can  do  better  work,  can 
be  had  in  their  stead.  The  court  will  not  pander  to  their 
folly.  It  is  true  that  electricity  destroys  life  and  prop- 
erty ;  but  what  of  that  ?  So  will  steam  and  gunpowder, 
and  fire  and  water ;  but,  when  under  proper  control,  when 
checked  and  guided  by  the  laws  and  reins  of  science,  these 
mighty  forces  of  nature  are  as  harmless  as  they  are  invalua- 
ble to  the  necessities  of  man. 

Having  examined  all  the  evidence  in  the  case,  and  all  the 
accessible  literature  upon  the  subject,  with  the  care  which 
the  importance  of  the  issue  involved  demands,  the  court  is 
convinced  that  the  injunction  should  be  discharged,  or 
rather,  that  it  should  never  have  been  granted,  and,  there- 
fore, sustains  the  defendant's  motion  to  set  aside  the  order 
granting  the  injunction,  and  discharges  the  same,  at  the 
costs  of  plaintiff. 


NOTB. —  This  case  is  cited  as  an  authority  upon  the  proposition  that  elec- 
tric street  railways  impose  no  additional  servitude,  in  Detroit  City  Ry. 
Co.  V.  MilUj  post. 

See  note  to  that  case. 
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Samuel  Lonerqan  v.  La  Payette  Street  Railway 

Co.   BT  AL. 
Circuit  Court,  La  Fayette,  Indiana,-  July  9, 1890. 

(From  private  print.) 
Electric  railway.— Rights  of  AsxTTTiNa  owners.— Liabiutt  to 

FBIOHTKN  HORSES.— Ck>N8TRUCnON  OF  STATUTE. 

A  State  Legislature  has  the  right  to  authorize  the  erection  and  mainte- 
oanoe  of  street  railways,  including  those  using  electric  .motors,  and  to 
delegate  such  right  and  power  to  municipalities,  and  this  even  when  the 
fee  of  the  street  is  in  the  abutting  owners ;  such  use  of  streets  being  not 
extraordinary  or  inconsistent  with  the  public  easement. 

The  allegation  in  a  complaint  that  horses  not  long*  accustomed  to  electric 
motor  cars  are  wont  to  become  frightened  thereat,  and  that  thus  the 
streets  through  which  such  railway  passes  become  unpopular  for  travel, 
thereby  lessening  the  value  of  the  property  of  an  abutting  owner,  does 
not  raise  the  legal  conclusion  of  an  additional  burden  upon  the  street, 
and  is  demurrable. 

In  construing  a  statute  enacted  before  the  days  of  electric  railways  author- 
iziiig  the  construction  of  "  street  or  horse  railways,"  the  Legislature  will 
be  presumed  to  have  intended  the  use  of  such  improved  motive  power 
as  future  invention  might  produce  and  public  utility  and  convenience 
require;  and  thus  the  statute  should  be  given  a  construction  broad 
cnoogh  to  include  the  use  of  electricity. 

Heabing  of  demurrer  to  complaint  asking  perpetual 
iDjuRctlon. 

Facts  stated  in  opinion. 

LA.NODON,  J.:  The   questions   presented   arise   on   the 

demurrer  for  a  want  of  sufficient  facts  to  the  complaint 

asking  for  a  i)erpetual   injunction  against   the   railway 

company,  prohibiting  it  from  operating  its  cars  by  electric 

power,  and  for  damages  for  injuries  suffered  in  consequence 

of  the  past  use  of  that  motor.    The  facts  material  to  be 

noticed  now  are,  that  the  plaintiff  is  and  was,  before  the 

construction  of  the  defendant  company's  railway,  the  owner 
VOL.  in— 18. 
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of  a  lot  abutting  on  Main  street,  near  its  western  extremity, 
in  Lafayette,  together  with  the  iron  works  and  blacksmith 
shop  thereon,  where  he  is,  and  has  been,  operating  the 
same.  Main  street  runs  east  and  west,  and  is  the  principal 
thoroughfare  in  the  city,  and  its  west  end  connects  with  a 
highway  which  passes  over  a  bridge  across  the  Wabash 
river  and  continues  to  the  town  of  West  Lafayette,  the 
other  roads  thence  radiating  in  different  directions  to  the 
west  part  of  the  county.  That  at  present  the  bridge  is 
being  replaced  by  a  new  one,  and  travel  is  temporarily 
over  Brown  street  bridge,  spanning  the  river  some  four 
blocks  north  of  Main  street.  That  all  travel  and  traffic 
from  the  west  side  of  the  county  used  Main  street  bridge, 
and  will  use  it  again  on  its  completion,  and  pass  along  in 
front  of  the  plaintiffs  place  of  business,  as  it  formerly  did, 
unless  prevented  by  the  acts  of  the  defendant  company. 
That  in  1882  the  defendant  obtained  a  license  from  the  city 
of  Lafayette,  to  build  and  operate  its  railway  over  the 
center  and  along  the  entire  length  of  Main  street,  by  horse 
or  electrical  power,  and  in  18.s7  the  board  of  commissioners 
of  the  county  granted  the  company  a  permit  to  construct 
and  operate  its  railway  over  the  Main  street  bridge  and 
highway  to  West  Lafayette,  and  in  pursuance  of  these 
respective  grants,  the  company  constructed  its  tracks  and 
operated  its  railway  by  horse  power.  That  the  use  of 
horse  power  only  tended  in  a  small  degree  to  depreciate 
the  value  of  the  plaintiffs  lot,  or  imi)air  the  plaintiff's 
business.  That  afterward  the  company  erected  a  plant  for 
the  generation  of  electric  power,  erected  poles,  laid  and 
suspended  wires,  and  equipped  its  cars  with  dynamos  and 
motors,  and  by  means  of  these  appliances  commenced  to 
operate  its  cars,  and  now  is,  and  ever  since  has  been, 
operating  the  cars  by  the  same  power,  and  causing  them  to 
pass  over  its  tracks  every  five  or  ten  minutes  during  the 
day  and  part  of  the  night.  That  by  the  use  of  electrical 
power  the  cars  are  moved  more  rapidly  than  formerly,  and 
without  any  visible  means  of  locomotion,  and  they  make  a 
loud  pulsating  noise  and  humming  sound,  and  produce, 
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when  in  motion,  flashes  of  electric  light,  and  especially  in 
damp  weather  and  in  the  night,  and  horses  not  long 
accustomed  to  these  noises  and  lights  are  frequently 
frightened  and  rendered  nncontroUable,  and  accidents 
thereby  occur.  That  by  reason  of  these  causes  of  fright  to 
horses,  apprehension  of  danger  in  the  use  of  Main  street 
has  become  widespread,  and  has  thereby  driven  some 
I)eople  and  business  from  that  street,  and  especially  has 
the  business  of  the  plaintiff  been  diminished,  and  if  the 
company  shall  be  permitted  to  continue  to  operate  its  cars 
by  the  same  power,  the  diminution  in  the  value  of  the 
plaintiff's  business  and  lot  will  be  aggravated;  that  the 
damage  to  his  business,  by  reason  of  the  use  of  electric 
motors,  has  been  $200  a  year. 

It  is  alleged  that  temporarily  the  company  is  oi)erating 
its  road  to  the  foot  of  Main  street,  pending  the  construc- 
tion of  the  new  bridge,  which  will  be  completed  within 
sixty  days,  and  the  company  is  asserting  its  intention  to 
lay  and  operate  its  road  over  the  bridge  when  completed, 
and  west  of  it  with  an  electric  motor,  and  that  by  reason 
of  the  construction  of  the  bridge  and  highway,  their  use  by 
the  general  public,  in  common  with  the  company,  would  be 
exceedingly  dangerous  to  persons  with  horses,  in  conse- 
quence of  being  met  or  overtaken  by  the  cars  and  thrown 
from  the  embankment  of  the  highway,  and  otherwise 
injured,  by  reason  of  fright  to  horses,  and  the  consequence 
wUl  be  to  divert  a  considerable  travel  and  traffic  from 
the  Main  street  bridge  to  the  Brown  street  bridge,  and 
thereby  impair  the  value  of  property  and  business  on  Main 
street. 

It  is  then  alleged  that  neither  the  common  council  of  the 
city  nor  the  board  of  commissioners  had  any  power  to 
authorize  the  use  of  Main  street,  or  the  bridge  or  highway 
adjoining,  for  the  purpose  of  operating  a  railway  by  elec- 
trical power,  and  that  the  grants  made  by  them  are  void, 
wrongful  and  injurious  to  plaintiff's  property,  rights  and 
buflineas.  That  the  company  claims  the  right,  and 
threatens  to  continue  the  use  of  its  electric  cars  on  Main 
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street  and  bridge  for  twenty-one  years,  the  time  men* 
tioned  in  its  license.  Prayer,  as  stated,  for  perpetual 
injunction,  $500  damages  and  general  relief.  It  should  be 
borne  in  mind  that  for  the  purpose  of  this  case,  according 
to  the  allegations  of  the  complaint,  that  all  the  ordinary 
conditions  usually  found  in  the  construction  and  operation 
of  a  horse  railroad  are  present  in  the  defendant  company's 
railway,  excepting  those  which  relate  to  the  matter  of  the 
motor  power. 

It  should  not  be  overlooked  that  the  paramount  consid- 
eration implied  above  ;  that  the  purposes  of  a  street  rail- 
way in  both  cases  are  identical,  and  subserve  throughout 
witiiout  diminution  the  same  public  needs  or  demands,  and 
no  more,  and  that  the  discharge  of  these  functions  is  the 
prime  moving  cause  which  has  elicited  the  legislative  sanc- 
tion to  this  mode  of  conveyance  in  the  streets  of  cities. 
There  is  no  charge  in  this  case  of  any  negligence,  either  in 
the  construction  or  operation  of  the  defendant  company's 
railway,  nor  is  there  any  averment  that  there  is  any  actual 
and  special  obstruction  or  physical  impediment  to  the 
ingress  to  or  egress  from  the  plaintiff' s  premises  arising  from 
the  construction  of  the  railway  ;  and  »o  on  none  of  those 
grounds  can  damages  or  any  other  relief  be  predicated. 
The  powers  of.  the  Legislature,  and  of  any  subordinate 
political  agency,  in  authorizing  the  occupancy  or  use  of 
streets  and  highways,  are  not  unconditional.  Cities  in 
Indiana  are  expressly  empowered  by  section  12  (section  416 
of  R.  S.,  1881)  of  the  act  entitled  "An  act  to  provide  for 
the  incorporation  of  street  railroad  companies,"  approved 
June  4,  1861,  to  authorize  the  construction  and  operation  of 
a  street  or  horse  railway  in  the  streets,  and  such  a  license  is 
a  sine  qua  non  to  the  lawful  exercise  of  the  right  by  the 
company.  A  street  or  horse  car  railway  may  extend 
its  ti'acks  and  operate  its  road  over  any  highway 
beyond  the  city  limits,  after  having  secured  the  per- 
mission of  the  proper  board  of  county  commissioners 
(section  1,  act  March  9,  1879,  p.  179,  and  section  4156, 
acts  of  1881).      If    the   permits  granted  to  the  defend- 
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ant  company  are  within  the  limits  of  the  power  of 
the  city  and  board,  the  company  is  acting  in  pursuance  of 
a  rightful  authority,  and  the  operation  of  its  road  is  not 
per  se  a  nuisance.  The  Legislature  stands  for  the  entire 
public,  and  has  complete  and  paramount  authority  over  all 
public  ways,  whether  within  or  without  the  boundaries  of 
cities  or  towns,  and  may  authorize  acts  upon  them  that 
would  otherwise  be  deemed  nuisances.  In  virtue  of  this 
authority,  the  occupancy  of  streets  by  water,  telephone, 
telegraph  and  gas  companies  for  their  respective  purposes 
are  made  lawful.  These  powers  of  the  sovereign  authority 
may  be  delegated  to  such  subordinate  municipal  agencies 
as  the  Legislature  shall  consider  promotive  of  the  public 
interests,  and  this  whether  the  fee  in  the  streets  or  high- 
ways is  vested  in  the  adjoining  abuttor  or  is  lodged  in  some 
public  body.  While  the  effect  of  such  authorization  is  to 
convert  an  otherwise  wrongful  transaction  into  a  legitimate 
one,  it  will  only  protect  the  donee  of  the  license  so  long  as 
the  acts  done  under  it  are  within  the  scope  of  the  grant  and 
in  the  reasonable  exercise  of  care.  The  power  of  the  Legis- 
lature is  limited  by  constitutional  restrictions  which  inhibit 
it  from  the  taking  of  private  property  for  any  purpose 
without  precedent  unless  compensation  is  made.  It  has 
been  held  over  and  over  again  that  it  is  constitutionally 
competent  for  the  Legislature  to  sanction  the  appropriation 
or  use  of  a  street  for  an  ordinary  horse  railroad,  and  that  such 
approjiriation  is  not  a  taking  of  private  property  within  the 
meaning  of  the  Constitution.  On  the  grounds  that  such  a 
use  falls  entirely  within  the  original  purpose  for  which 
streets  are  laid  out  or  dedicated,  the  basis  of  this  assump- 
tion or  conclusion  is  found  in  the  inference  that  such  street 
railway  responds  to  the  convenience  of  the  local  traveling 
public,  and  the  exigencies  demanded  by  modem  business 
methods,  and  that  all  these  uses  are  but  an  extension  in  a 
degree  of  the  primary  functions  of  the  streets  and  are  not  a 
different  use,  and  the  result  is  that  there  is  no  additional  or 
disparate  burden  imposed  by  the  laying  and  operation  of 
an  ordinary  street  railroad  on  a  street.     The  legal  conse- 
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qnences  flowing  from  this  conclusion  are  pregnant  with 
important  interests  to  adjoining  abuttors  as  well  as  persons 
more  remotely  located  in  resi)ect  to  any  depreciation  in 
value  of  the  property  or  the  consequential  impairment  of 
their  business.  The  doctrine  summed  up  is  that  in  such  a 
case  there  is  no  violation  of  any  private  rights  of  the 
adjoining  proprietor,  either  in  his  lot  or  any  business  that 
may  be  conducted  on  it,  because  such  a  use  of  the  street  is 
not  contrary  to  the  constitutional  prescription  that  "no 
man's  property  shall  be  taken  by  law  without  just  com- 
pensation." 

However  correctly  courts  have  settled  the  rules  govern- 
ing the  relative  rights  of  private  individuals  and  the 
public,  in  streets  and  abutting  property,  it  is  insisted 
that  the  case  at  bar  is  not  covered  by  these  principles, 
because  the  operation  of  the  defendant  company's  railroad 
is  effected  by  an  electrical  motor,  which,  is  not  within  the 
terms  or  meaning  of  the  legislative  grant  of  powers  to  the 
railway  or  to  any  city  authorizing  it  to  license.  To  make 
good  this  position  of  the  plaintiff,  it  is  claimed  that  the 
use  of  such  a  motor  renders  the  operation  of  such  a 
street  railway  extraordinary  and  inconsistent  with  common 
public  use  of  the  street,  and  that  if  this  is  so,  there  is 
competent  evidence  that  additional  burden  has  been  imposed 
on  plaintiffs  property  not  within  the  public  easement,  and 
the  rule  noticed  above  and  arising  in  the  case  of  the  here- 
tofore common  way  of  moving  such  cars  by  animal  power 
is  inapplicable.  So  then  in  the  different  action  of  the  two 
motor  powers  must  inhere  any  legal  consideration  in  this 
case,  that  can  withdraw  an  electrically  operated  road, 
although  authorized  by  law,  from  the  effect  of  the  accepted 
doctrine  arising  in  the  case  of  an  ordinary  horse  railroad. 
Does,  then,  the  electric  motor  show  that  the  use  of  the  street 
is  extraordinary  and  inconsistent  with  the  public  easement? 
The  use  of  the  street  has  been,  as  public  needs  have  required, 
subdivided,  and  particular  portions  of  public  use  have  been 
restricted  to  certain  defined  limits  in  the  street,  as  the 
sidewalks  are  devoted  to  foot  passengers  and  the  interme- 
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diate  spaces  to  animals,  vehicles  and  other  uses.  The 
greater  and  more  complex  the  uses  become  the  inconvenience 
to  former  nses  becomes  greater  and  more  defined.  It  is  not 
then  every  inconvenience,  impairment  or  curtailment  of  the 
customary  accommodations  or  enjojrments  of  the  general 
public  or  the  abuttor,  that  will  suffice  to  constitute  a  legally 
appreciable  deprivation  of  a  right  of  either.  To  determine 
whether  a  use  of  a  street  is  without  the  original  public 
easement  it  is  quite  plain  that  the  inconvenience  complained 
of  must  be  tantamount  to  a  substantial  impairment  of  the 
public  use — in  other  words,  that  the  use  of  the  street  is 
destroyed  or  converted  into  a  new  use  subversive  of  its 
original  purpose.  If  the  general  public  use  and  operation 
of  the  new  motor  are  substantially  consistent,  they  are 
homogeneous,  and  the  locomotion  of  the  cars  by  electricity 
or  animal  i)ower  is  a  mere  matter  of  fact,  and  imports 
no  substantial  significance,  because  no  new  burden  is 
imposed  and  no  private  property  is  taken  in  contemplation 
of  law.  The  averments  in  the  complaint  relevant  to  this 
part  of  the  matter  are  in  fact  not  about  the  motor  itself, 
but  are  rather  about  its  manifestations,  or  the  phenomena 
that  follow  from  its  operation.  These  manifestations  are 
covered  by  the  following  allegations :  that  by  reason  of  the 
propulsion  of  the  cars  by  electric  power  they  are  driven 
much  more  rapidly  than  by  animal  power ;  in  passing  over 
the  street,  they  make  a  loud,  churning  and  pulsating 
noise,  accompanied  by  a  peculiar  humming  sound,  and 
with  the  electric  wire  under  the  rail,  produce  constant 
flashes  of  electric  light  especially  at  night  and  in 
damp  weather,  and  are  without  visible  means  of  loco- 
motion. It  is  then  alleged  that  these  several  facts  cause 
fright  to  horses  not  long  accustomed  to  these  sights  and 
sounds  when  approaching  or  being  approached  by  the  cars, 
and  they  become  uncontrollable  and  run  away,  and  thereby 
frequent  accidents  occur.  That  the  fright  to  such  horses 
and  the  dangers  incident  to  it  have  created  apprehensions  of 
danger  upon  the  street,  and  it  has  become  widespread  in  the 
oommunity,  and  has  the  effect  of  driving  trade  and  business 
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from  the  street.  The  sum  of  the  averments  is  that  some  horses, 
not  long  acccustomed  to  the  movement  of  the  cars  by  the 
electric  motor,  become  frightened,  and  frequently  run  away. 
Does,  then,  the  fact  that  some  horses  not  long  accustomed  to 
the  alleged  manifestations  show  that  there  is  a  use  of  the 
street  that  is  substantially  inconsistent  with  the  general 
public  use  of  it  ?  It  is  admitted,  by  implication  at  least, 
that  horses  will  become  accustomed  to  these  sights  and 
noises,  and  are  tractable  as  usual.  It  comes  to  this :  that 
some  horses  at  first  become  so  frightened  until  they  are 
broken  or  familiarized  with  these  sights  and  noises.  It  is 
plain  that  this  inconvenience  is  temporary  and  not  perma- 
nent or  insuperable,  nor  does  it  extend  to  the  general 
public  who  are  driving  horses  in  the  street,  but  is  limited 
to  those  only  who  are  using  such  animals.  It  is  a  fact,  and 
within  the  common  knowledge  of  all  who  have  observed  the 
operation  of  these  cars  in  the  presence  of  horses,  that  the 
difficulties  in  their  management  are  overcome  in  a  com- 
paratively short  time,  except  in  a  few  cases,  and  the 
streets  are  and  can  be  used  by  the  entire  public  passing 
over  the  street,  in  reasonable  safety,  and  without  any  sub- 
stantial impairment  of  the  known  legal  rights  of  any  one. 
Effects  not  unlike  these  complained  of  are  witnessed,  and 
have  been,  since  streets  have  been  used  for  the  movement 
of  processions,  parades,  shows,  passage  of  machinery,  or 
vehicles  creating  unusual  sounds  or  noises,  or  strange 
appearing  sights,  and  it  has  never  been  considered  that  such 
a  use  was  evidence  of  an  additional  burden  or  recognized 
as  furnishing  any  legal  basis  for  actionable  wrongs  where 
proper  care  was  observed.  It  has  been  held  that  a  change 
of  motor  can  not  be  deemed  a  change  in  the  use  of  the  street. 
I  do  not  think  the  averments  raise  the  legal  conclusion 
that  there  is  such  a  substantial  and  permanent  impairment 
of  the  use  of  the  street  by  the  general  public,  that  it  can 
be  inferred  that  an  additional  burden  has  been  imposed ; 
and  if  the  defendant  company  has  been  authorized  by  law 
to  use  the  motor  complained  of,  the  depreciation  in  the 


INDIANA,  1890.  281 


Lonergan  v.  Railway  Co.  et  al. 


value  of  the  plaintiflPs  property  and  business  is  not  recog- 
nized by  the  law. 

The  plaintiff  next  maintains  that  the  statute  does  not 
grant  to  the  defendant  company  the  right  to  use  the  electric 
motors  to  propel  cars  over  the  land  in  front  of  his  lot, 
and  that  entitles  to  relief.  The  statute  authorizing  the 
chartering  of  street  railways  and  prescribing  their  powers 
and  duties  provides  that  a  corporation  may  be  formed  by  not 
less  than  five  subscribers  to  the  stock  of  any  contemplate^ 
"  street  or  horse  railroad  company  "  for  the  purpose  of  con- 
structing street  or  horse  railroads  upon  and  through  the 
streets  of  the  cities  and  towns  in  this  State  (section  4143, 
R.  S.,  1881 ;  section  1,  act  1861,  p.  75).  The  title  of  the  act 
reads  in  these  words:  *'An  act  to  provide  for  the  incor- 
poration of  street  railroad  companies."  The  plaintiff 
insists,  and  correctly,  too,  I  think,  that  this  act  should  be 
interpreted  in  the  light  of  the  circumstance  and  knowledge 
existing  in  1861,  when  the  act  was  passed  in  reference  to 
the  operation  or  locomotion  of  street  cars.  It  is  claimed  that 
since  street  cars  were  then  only  propelled  by  animal  power, 
it  is  reasonable  to  assume  that  the  Legislature  intended 
to  enable  companies  organized  under  it  to  construct  and 
maintain  a  horse  railroad,  and  to  exclude  the  use  of  any 
other  motor.  The  paramount  purpose  of  the  Legislature  in 
enacting  the  statute  authorizing  the  use  of  a  new  and 
improved  mode  of  travel  in  cities  was  the  public  conveni- 
ence. Especially  regulations  are  imposed  in  reference  to 
gradient  and  location,  but  nothing  is  directly  said  about 
the  motor.  The  motor  was  not  a  controlling  or  noticed 
matter  in  the  immediate  purpose  of  the  act.  If  the  prime 
object  was  the  accommodation  of  the  local  public,  by  the 
use  of  this  sort  of  conveyance,  how  can  it  be  reasonably 
asserted  that  this  accommodation  of  the  same  public  by  the 
same  way  should  be  restricted  to  the  use  of  an  instrumen- 
tality which  is  only  a  subordinate  means  to  the  ultimate 
end  in  view,  the  accommodation  or  convenience  of  the 
public?  If  it  is  correct  to  say  that  public  utility  and 
convenience  are  the  underlying  considerations  for  establish- 
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ing  authority  for  the  operation  of  street  cai  s,  it  would  seem 
that  the  propelling  power  should  fall  within  the  same 
consideration  as  the  principal  thing ;  in  other  worde,  that 
public  utility  or  convenience  should  operate  thronghout, 
and  when  it  required  it  that  the  motor  should  be  modified, 
or  superseded,  when  not  inconsistent  with  the  enjoyment  of 
the  public  easement  in  the  street  by  the  general  public,  and 
in  the  absence  of  any  declaration  of  a  contrary  intent,  it 
would  seem  rational  to  infer  that  such  was  the  intent 
of  the  Legislature.  The  act  was  passed  at  a  time  when  it 
was  a  matter  of  common  knowledge  that  mechanical 
devices  were  being  daily  discovered,  and  were  practically 
applied  in  almost  every  department  of  public  and  private 
economies.  The  Legislature  was  cognizant  that  science  and 
skill  were  occupying  wider  and  deeper  fields  of  thought 
and  activities,  and  new  discoveries  were  used  wherever  and 
whenever  time,  money,  health  and  the  convenience  of  the 
people  required  them.  It  would  seem,  in  such  a  case,  to  be 
an  inversion  of  the  true  intent  and  understanding  of  the 
Legislature,  to  say  that  all  the  useful  invented  appliances 
of  the  future  should  be  excluded  from  public  enjoyment, 
and  that  the  horse  or  other  animal  should  alone  be  utilized 
to  propel  street  cars.  The  statutes  speak  of  a  street  rail- 
road  in  the  enacting  clause,  and  in  the  body  of  the  acts,  as 
•street  or  horse  railroads,  and  this  language  is  sufficiently 
broad  to  cover  a  street  railroad,  whether  the  cars  are  drawn 
by  a  horse  or  propelled  by  the  power  of  an  electric  dynamo, 
and  the  defendant  company  is  in  the  legitimate  exercise  of 
its  charter  power  in  using  the  same.  In  the  view  I  have 
taken  of  the  pending  question,  it  is  not  necessary  to 
examine  other  questions  submitted.  The  demurrer  to  the 
complaint  is  sustained. 

NOTB.~See  note  to  Detroit  City  Ry,  Co,  y.  Mill8,po9t 
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Geobqe  Halsey  v.  The  Rapid  Transit  Street  Rail- 
way Company. 

Court  of  Chancery  of  New  Jersey,  October,  1890. 

(47  N.  J.  Eq.  380.) 
Electric  railway. —  Poles  in  streets. — ABUTrma  owners. 

Even  where  the  abutting  owner's  title  extends  to  the  center  of  the  street, 
his  fee  is  subject  to  the  public  easement  for  purposes  of  traveL 

It  is  consistent  with  such  purposes  that  the  public  authorities  should  adapt 
them,  in  their  use,  to  the  improvements  and  convenience  of  the  age ; 
among  which  is  the  electric  railway  with  its  equipments ;  and  poles  and 
wires  are  necessary  equipments. 

It  follows  that  the  erection  of  poles  in  a  street  for  electric  railway  purposes 
imposes  no  additional  burden,  for  which  the  abutting  owner  is  entitled 
to  compensation. 

The  question  whether  or  not  a  new  method  of  using  a  street  for  public 
travel  results  in  the  imposition  of  an  additional  burden  on  the  land  must 
be  determined  by  the  use  which  the  new  method  makes  of  the  street,  and 
not  by  the  motive  power  which  it  employs  in  such  use. 

The  slight  obstruction  of  a  street  caused  by  poles  for  electric  wires  does 
the  abutting  owner  no  irreparable  injury,  different  from  that  suffered  by 
the  public  at  large,  so  as  to  entitle  him  to  equitable  relief. 

The  maintenance  of  lamps  for  street  lighting  upon  the  poles  of  an  electric 
railway  being  required  by  the  municipality  as  a  condition  of  permitting 
their  erection,  would,  it  seems,  legalize  their  erection. 

Gases  of  this  series  cited  in  opinion  :  Taggart  v.  Newport  Street  Railwaiy 
Co.,  poet',  WiUiame  v.  City  Electric  Street  Railway  Co,,  vol.  8, 
p.  231 ;  Pierte  v.  Drew,  voL  1,  p.  571. 


On  application  for  an   injonction,   heard  on  bill  and 
affidavits  and  answer  and  affidavits. 

John  a.  Emery  and  Frederic  W.  Stevens^  for  the  com- 
plainant. 

CJiandler    W.  Biker  and   Theodore   Runvon^  for  the 
defendant. 
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Van  Fleet,  V.  C. :  The  complainant  owrs  lands  abutting? 
on  Kinney  street  and  Belmont  avenue,  in  the  city  of 
Newark.  His  lands  have  a  frontage  on  Kinney  street  of 
two  hundred  and  thirty-six  feet  and  on  Belmont  avenue  of 
about  one  hundred  and  thirty-three  feet.  His  title  extends 
to  the  middle  of  the  street.  The  defendant  is  a  street  rail- 
way corporation.  It  was  organized  under  a  general  statute 
approved  April  6th,  1886,  entitled  *' An  act  to  provide  for 
the  incorporation  of  street  railway  companies  and  to  regu- 
late the  same."  Rev.  Sup.  p.  363.  The  defendant  has 
laid  two  railroad  tracks  in  Kinney  street,  and  intends  to 
lay  two  others  in  Belmont  avenue.  One  of  those  laid  in 
Kinney  street  is  on  that  part  of  the  street  in  which  the 
complainant  owns  the  fee  of  the  land.  No  claim  is  made 
that  these  tracks  were  put  down  without  authority  of  law, 
or  in  violation  of  the  complainant's  rights.  They  are 
unquestionably  lawful  structures.  They  were  put  down 
by  permission  of  the  city  authorities  and  under  their  super- 
vision. The  defendant  intends  to  use  electricity  as  the 
propelling  power  of  its  cars,  and  for  the  purpose  of  apply- 
ing this  force  to  the  motors  on  its  cars,  it  has,  with  the 
permission  of  the  city  autliorities,  erected  three  iron  poles 
in  the  center  of  Kinney  street  and  strung  wires  thereon. 
The  poles  stand  partly  on  the  complainant's  land.  The 
erection  of  these  poles  and  the  use  to  which  the  defendant 
intends  to  apply  them  constitutes  the  only  ground  on 
which  the  complainant  rests  his  right  to  the  relief  he  asks. 
The  bill  describes  these  three  poles  as  standing  one 
hundred  and  eleven  feet  distant  from  each  other,  about 
twenty  feet  in  height,  ten  inches  by  six  in  diameter  at 
the  base,  set  in  a  guard  or  frame,  in  the  form  of  an  inverted 
cup,  which  at  its  base  is  twenty-two  inches  by  eighteen  in 
diameter.  To  what  depth  below  the  surface  the  poles 
have  been  sunk,  or  what  are  the  dimensions  of  the  part 
extending  below  the  surface,  or  whether  they  have  been 
put  in  the  earth  at  all  or  simply  set  np  on  the  surface,  are 
matters  in  respect  to  which  neither  the  bill  nor  the  answer 
gives  any  information  whatever.    Both  pleadings,  however, 
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agree  that  the  poles  stand  in  the  center  of  the  street,  so 
that  it  is  an  undisputed  fact  in  the  case  that  the  whole 
extent  of  the  land  of  the  complainant  occupied  by  either 
the  poles  or  the  guards,  are  three  spaces  of  nine  inches  by- 
eleven,  and  that  the  spaces  so  occupied  are  in  that  part  of 
the  street  where  the  right  of  the  public  is,  for  purposes  of 
travel,  i)aramount  as  against  the  complainant.  The  poles 
were  erected  without  the  consent  of  the  complainant  and 
without  compensation  to  him.  No  compensation  is  intended 
to  be  made.  The  complainant  insists  that  the  erection  of  the 
poles  imposed  a  new  and  additional  servitude  on  his  land  in 
the  street ;  in  other  words,  that  his  land,  by  the  erection  of 
the  poles,  has  been  appropriated  to  a  purpose  for  which  the 
public  have  no  right  to  use  it.  If  his  insistment  is  true  it  is 
obvious  that  his  constitutional  rights  have  been  violated, 
for  one  of  the  most  important  guaranties  of  the  constitution 
18,  that  private  proi)erty  shall  not  be  taken  for  public  use 
without  just  compensation.  It  is  likewise  obvious  that  if 
the  complainant's  constitutional  rights  have  been  invaded  by 
the  erection  of  the  poles,  he  is  entitled  to  protection  by 
injunction,  for  that  is  the  only  remedy  which  will  adequately 
redress  his  wrong.  It  is  the  only  judicial  means  by  which 
that  which  has  been  taken  from  a  citizen  in  violation  of  the 
lights  secured  to  him  by  the  constitution  can  be  effectually 
restored  to  him.  The  complainant  asks  that  the  defendant 
may  be  enjoined  from  erecting  poles  on  his  land  in  Belmont 
avenue  and  also  from  making  any  use  of  those  erected  on 
his  land  in  Kinney  street. 

The  question  on  which  the  decision  of  the  case  must  turn 
is  this :  Has  the  complainant's  land  in  the  street  been  appro- 
priated to  a  purpose  for  which  the  public  have  no  right  to 
use  it?  It  is  of  the  first  importance  in  discussing  this  ques- 
tion to  keep  constantly  before  the  mind  the  fact  that  the 
locus  in  quo  is  a  public  highway,  where  the  public  right  of 
free  passage,  common  to  all  the  people,  is  the  primary  and 
superior  right.  The  complainant  has  a  light  in  the  same 
land;  he  holds  the  fee  subject  to  the  public  easement.  But 
his  right  is  subordinate  to  that  of  the  public  and  so  insignifi- 
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complainant's  claim  is  this :  that  by  the  erection  of  the 
three  poles,  his  land  in  the  street  has  been  appropriated  to 
a  use  entirely  outside  of  the  public  easement,  and  that  it 
follows,  as  a  necessary  legal  consequence,  that  such  use 
constitutes  a  wrongful  taking  of  his  property.  Stated  more 
briefly,  his  claim  is,  that  the  erection  of  the  poles  puts  an 
additional  servitude  on  his  land,  and  attempts  to  give  the 
public  a  right  in  his  land  which,  as  yet,  has  not  been 
acquired  nor  paid  for.  That  the  poles  will,  to  a  trifling 
extent,  obstruct  public  travel  and  prevent  infinitesimal 
parts  of  the  street  from  being  used  as  a  means  of  free  pas- 
sage, is  a  fact  which  cannot  be  denied,  but  there  is  nothing 
in  this  situation  of  affairs  which  entitles  the  complainant 
to  the  aid  of  a  court  of  equity,  unless  it  is  made  to  appear 
that  the  nuisance  thus  created  results  in  some  substantial 
injury  to  him,  different  from  that  suffered  by  the  public  at 
large,  and  that  the  damage  which  he  will  sustain  in  conse- 
quence of  the  nuisance  is  irreparable  in  its  character.  The 
rule  on  this  subject  is  settled.  An  individual  has  no  right 
of  action,  in  cases  of  nuisance  created  by  obstructing  a 
highway,  unless  he  suffers  some  private,  direct  and  mater- 
ial damage  beyond  the  public  at  large,  as  well  as  damage 
otherwise  irreparable.  Mere  diminution  of  the  value  of  the 
property  of  the  party  complaining,  by  the  nuisance,  with- 
out irreparable  mischief,  will  not  furnish  any  foundation 
for  equitable  relief.  Morris  and  Essex  JR.  R.  Co.  v. 
Prudden^  5  C.  E.  Gr.  630,  637.  No  irreparable  damage  is 
shown  in  this  case  ;  indeed,  I  think  it  may  be  well  doubted 
whether  a  sufficient  injury  is  shown  to  entitle  the  com- 
plainant to  maintain  a  personal  action  in  any  court.  The 
bill  avers  the  following  facts :  that  the  complainant^  s 
premises  are  used  as  a  japannery,  with  a  present  entrance 
to  them  from  Kinney  street ;  that  one  of  the  poles  in  Kinney 
street  stands  about  forty-five  feet  distant  from  the  x>oint  of 
entrance,  and  that  the  pole,  by  reason  of  the  sloi)e  of  the 
street,  makes  the  passage  of  wagons  to  the  entrance  more 
inconvenient  than  it  would  be  if  the  pole  was  not  there. 
Now,  I  am  compelled  to  confess  to  an  utter  want  of  capacity 
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to  see  how  a  pole,  with  a  base  of  twenty-two  inches  by 
eighteen,  standing  in  the  middle  of  a  street  sixty  feet  wide, 
and  distant  forty-five  feet  from  the  point  of  entrance, 
can,  to  any  appreciable  extent,  obstruct  or  impede  the 
passage  of  a  wagon  over  the  street  to  the  entrance,  no 
matter  what  the  slope  of  the  street  may  be.  It  is  true 
there  is  a  very  small  space  in  the  middle  of  the  street  over 
which  a  wagon  approaching  the  entrance  cannot  pass,  but 
it  may  pass  on  either  side.  Besides,  the  distance  of  the 
pole  from  the  entrance  renders  it  very  improbable,  as  it 
seems  to  me,  that  a  wagon,  in  passing  from  the  street  to  the 
entrance,  would,  if  there  was  no  pole  there,  pass  over  this 
sx>ace  one  time  in  fifty.  Certain  it  is,  that  even  if  it  be  true 
that  the  i)ole  diminishes  the  complainant's  means  of  access 
to  the  entrance,  the  diminution  is  so  insignificant  as  to  lay 
no  ground  for  relief  in  equity. 

A  doubt  as  to  whether  the  complainant's  land  in  the 
street  has  been  appropriated  to  a  purpose  for  which  the 
public  have  no  right  to  use,  will,  at  this  stage  of  the 
cause,  be  fatal  to  his  claim  to  an  injunction.  In  a  case 
where  the  complainant's  right  is  doubtful  and  no  irrepara- 
ble damage  will  result  from  the  doing  of  the  act  which  he 
seeks  to  have  enjoined,  a  preliminary  injunction  should  not 
be  granted.  Hinchman  v.  Pater  son  Horse  R.  R.  Co.^  2  C. 
E.  Gr.  75,  81.  The  rule  on  this  subject  has  recently  been 
stated  by  the  Court  of  Errors  and  Appeals,  in  a  form  so 
lucid  and  imperative  as  to  remove  all  doubt  respecting  the 
judgment  which  this  court  must  pronounce  on  applications 
of  the  class  just  described.  This  is  the  form  in  which  the 
rule  is  laid  down:  ''It  is  impossible  to  emphasize  too 
strongly  the  rule  so  often  enforced  in  this  court,  that  a  prelim- 
inary injunction  will  not  be  allowed  where  either  the  com- 
plainant's rights,  which  he  seeks  to  have  protected  in 
limine  by  an  interlocutory  injunction,  is  in  doubt,  or  where 
the  injury  which  may  result  from  the  invasion  of  that  right 
is  not  irreparable."  Hagerty  v.  Lee^  18  Stew.  Eq.  265, 
266.  The  poles  have  been  placed  on  that  part  of  com- 
plainant's land  where,  if  their  erection  constitutes  a  legal 

VOL.  Ill — 19. 


990  AMERICAN  ELECTRICAL  CASES.       [vol.  8 


I  Halsey  v.  Railway  Co. 


injury  at  all,  they  will  do  the  least  possible  harm.  They 
have  been  placed  on  the  edge  of  his  boundary  line,  at  a 
point  where,  so  long  as  his  land  remains  subject  to  the 
public  easement,  it  is  not  possible  for  him  to  make  any  use 
whatever  of  the  land.  Had  they  been  placed  on  the  side- 
walk in  front  of  his  premises,  rights,  growing  out  of  a  duty 
incumbent  upon  the  abutting  owner  in  respect  to  that  part 
of  the  street,  might  have  made  it  the  duty  of  the  court  to 
consider  questions  not  at  all  involved  in  this  case.  "A 
sidewalk,"  said  Chief  Justice  Beasley,  in  Agens  v. 
Newark,  8  Vr.  415,  423,  '*has  always,  in  the  law  and 
usages  of  this  State,  been  regarded  as  an  appendage  to, 
and  a  part  of,  the  premises  to  which  it  is  attached,  and  is 
so  essential  to  the  beneficial  use  of  such  premises,  that  its 
improvement  may  well  be  regarded  as  a  burthen  belonging 
to  the  ownership  of  the  land,  and  the  order  or  requisition 
for  such  an  improvement  as  a  police  regulation.  On  this 
ground,  I  conceive  it  to  be  quite  legitimate  to  direct  it  to 
be  put  in  order  at  the  sole  expense  of  the  owner  of  the 
property  to  which  it  is  subservient'  and  indispensable." 
And  Mr.  Justice  Dixon,  in  pronouncing  the  opinion  of  the 
Supreme  Court  in  WeUer  v.  McCormicky  18  Vr.  397,  400, 
said :  ' '  Probably  in  consideration  of  the  peculiar  privilege 
usually  accorded  to  the  owner  to  use  the  adjacent  sidewalk 
for  stoops,  areas,  chutes  and  other  domestic  and  trade  con- 
veniences, he  has  been  held  chargeable  with  the  whole 
expense  of  maintaining  this  portion  of  the  road."  These 
utterances  show  that  there  is  a  material  distinction  between 
the  rights  of  an  abutting  owner  in  the  sidewalk  adjacent  to 
his  premises  and  those  which  he  may  exercise  over  the 
other  part  of  the  street.  I  entertain  no  doubt  that  that 
part  of  the  street  which  has  been  set  apart  for  public  use 
by  means  of  vehicles  may  be  lawfully  applied  to  uses 
which  would  be  unlawful,  as  against  the  adjacent  owner,  if 
exercised,  against  his  will,  on  the  sidewalk  which  his  money 
hae  paid  for. 

The  question  here,  however,  is,  what  are  the  rights  of  an 
adjacent  owner  in  that  part  of  the  street  in  which  he  holds 
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the  naked  fee,  bat  which  has  been  set  apart,  by  mnnicipal 
regulation,  for  public  use  by  means  of  vehicles.  Mr. 
Justice  Haines,  in  si)eaking  of  his  rights  in  an  ordinary 
highway,  not  an  urban  way,  said,  in  Starr  v.  Camden  and 
AUardic  M.  R.  Co.,  4  Zab.  592,  697  : 

"  He  may  lay  water  pipes,  gas  or  other  pipes  below  the 
surface  ;  may  excavate  for  a  vault,  or  dig  for  mining  pur- 
poses, and  use  the  soil  in  any  other  manner  that  does  not 
interrupt  the  free  passage  over  it."  In  a  recent  case, 
heard  by  the  chief  justice  and  Justices  Dixon  and  Reed, 
Mr.  Justice  Dixon,  in  pronouncing  the  opinion  of  the 
court,  said,  in  substance,  that  an  abutter  may  use  the  high- 
way in  front  of  his  premises,  when  not  restrained  by  posi- 
tive enactment,  for  loading  and  unloading  goods,  for  vaults 
and  chutes,  for  awnings,  shade  trees,  &c.,  but  only  on  con- 
dition that  he  does  not  unreasonably  interfere  with  the 
safety  of  the  highway  for  public  travel.  The  public  right 
is  paramount,  and  includes  the  right  to  have  the  street 
safe  for  travel.  That  of  the  abutting  owner  is  subordinate. 
Wetter  v.  McCormick^  23  Vr.  470.  Some  of  the  rights  men- 
tioned in  these  definitions  cannot,  as  is  obvious,  be  exer- 
cised in  that  part  of  the  street  where  the  poles  stand.  An 
awning  could  not  lawfully  be  put  there,  nor  a  chute,  nor 
shade  trees.  Nor  could  the  privilege  of  loading  and 
unloading  goods  be  exercised  at  that  point  either  right- 
fully or  advantageously.  As  to  the  other  rights  men- 
tioned, namely,  to  lay  pipes,  to  construct  a  vault  and  to 
mine,  there  is  not,  as  the  case  now  stands,  a  word  of 
proof  before  the  court  going  to  show  that  the  poles  do  or 
will  impair  these  rights  in  the  slightest  degree,  or  prevent 
the  complainant  from  exercising  them  to  the  fullest  extent. 

The  court  might  .very  properly,  I  think,  at  this  point, 
deny  the  complainant's  application,  on  the  ground  that  he 
has  shown  no  such  injury  as  entitles  him  to  relief  by  injunc- 
tion, but  as  this  course  would  leave  the  principal  question 
of  the  case  imdecided,  it  should  not,  in  my  judgment,  be 
adopted.  The  litigants,  I  think,  are  entitled  to  a  decision 
on  the  question,  whether  or  not  the  complainant' s  land  in 
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the  street  has  been  appropriated,  by  the  erection  of  the 
poles,  to  a  use  not  within  the  public  easement.  That  is  the 
question  which  received  the  principal  attention  of  counsel 
on  the  argument,  and  which  has  occupied  the  greater  'part 
of  the  time  devoted  to  the  consideration  of  the  case. 

The  right  of  the  defendant  to  use  electricity  as  its  motive 
power  is  clear.  The  defendant  was  organized  under  a 
general  statute,  authorizing  seven  or  more  persons  to 
associate  themselves  together,  by  articles  in  writing,  for 
the  purpose  of  forming  a  corporation  to  construct,  main- 
tain and  operate  a  street  railway  for  the  transportation  of 
passengers.  Rev.  Sup.  p.  363.  The  motive  power  to  be 
used  by  corporations  formed  under  this  statute  is  in  no 
way  limited  or  defined ;  the  statute  does  not  say  that  they 
shall  use  animal,  mechanical  or  chemical  power ;  it  says 
nothing  at  all  on  the  subject  of  power ;  hence,  under  the 
general  grant  of  power  to  maintain  and  operate  a  street 
railway,  it  would  seem  to  be  clear,  that  a  corporation 
formed  under  this  statute,  takes,  by  necessary  and 
unavoidable  implication,  a  right  to  use  any  force,  in  the 
propulsion  of  its  cars,  that  may  be  fit  and  appropriate  to 
that  end,  and  which  does  not  prevent  that  part  of  the 
public  which  desires  to  use  the  street,  according  to  other 
customary  methods,  from  having  the  free  and  safe  use 
thereof.  While  the  rule  is  elementary  that  public  grants 
are  to  be  strictly  construed,  still  it  is  also  well  established 
that  where  a  corporation  is  authorized,  by  a  general  grant, 
to  exercise  a  franchise  or  to  carry  on  a  business,  and  the 
grant  contains  no  words  either  defining  or  limiting  the 
powers  which  the  corporation  may  exercise,  it  will  tal;:e, 
by  implication,  all  such  powers  as  are  reasonably  necessary 
to  enable  it  to  accomplish  the  purposes  of  its  creation.  I 
am,  therefore,  of  opinion  that  if  there  was  no  other  legis- 
lation on  this  subject  than  that  just  mentioned,  and  that 
it  was  made  to  appear  that  electricity  could  be  used  for 
the  propulsion  of  street  cars  without  preventing  the  free 
and  safe  use  of  the  street  by  other  means  of  transportation, 
the  defendant  would,  by  force  of  the  statute  under  which 
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it  was  organized,  have  a  right  to  use  electricity  as  its 
motive  power.  But  there  is  other  legislation  on  this  sub- 
ject. Just  a  month  prior  to  the  approval  of  the  statute 
under  which  the  defendant  was  organized,  another  statute 
was  passed,  which  declares  that  any  street  railway  com- 
pany in  this  State  may  use  electric  motors  as  the  propel- 
ling i)ower  of  its  cars  instead  of  horses  ;  provided,  it  shall 
first  obtain  the  consent  of  the  proper  municipal  authority 
to  use  such  motors.  Rev.  Sup.  p.  369,  sec.  30.  On  the 
ar^ment  it  was  contended  that  the  Legislature  meant  to 
confine  the  grant  made  by  this  statute  to  such  corporations 
as  were  in  existence  when  the  statute  was  passed  and  to 
exclude  such  as  should  subsequently  be  created.  This 
view  was  not  pressed  with  much  vigor,  nor  without  the 
expression  of  doubt.  I  cannot  adopt  it.  On  the  contrary, 
it  seems  to  me,  that  when  the  two  statutes  are  considered 
together,  as  they  must  be,  for  each  forms  a  part  of  the 
same  legislative  scheme  and  both  were  enacted  at  the  same 
session,  it  is  made  perfectly  plain  that  the  Legislature 
meant  that  corporations  formed  under  the  later  statute 
should  have  the  benefit  of  the  grant  made  by  the  earlier. 
The  grant,  it  will  be  observed,  is  not  limited  to  such  street 
railroad  companies  as  were  in  existence  when  the  statute 
was  passed,  or  as  had  theretofore  been  created,  but  is 
made  to  any  street  railroad  company  in  this  State.  The 
grant  is  general,  and  was  obviously  designed  to  operate  in 
favor  of  all  corporations  of  the  kind  described,  whether 
existing  at  its  date  or  subsequently  created.  This  con- 
struction puts  the  legislation  under  consideration  in  har- 
mony with  that  provision  of  the  constitution  which 
prohibits  the  granting  of  any  exclusive  privilege  to  a  cor- 
poi-ation  and  commands  that  corporate  powers,  of  every 
nature,  shall  be  conferred  by  general  laws. 

By  the  terms  of  the  statute  just  construed,  no  street  rail- 
way corporation  can  use  electricity  as  its  motive  power 
until  it  has  obtained  the  consent  of  the  proper  municipal 
authority.  The  defendant  has  such  consent.  It  was  given 
by  resolution  adopted  by  the  common  council  and  approved 
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by  the  mayor.  The  complainant  contends  that  consent 
cannot  be  given  by  resolntion,  and  insists  that  the  munici- 
pality, in  such  a  matter,  can  only  act  by  ordinance.  But 
the  rule,  according  to  the  adjudged  cases,  is  firmly  settled 
the  other  way,  and  may  be  stated  as  follows:  Where  a 
statute  commit^s  the  decision  of  a  matter  to  the  commoi] 
council  or  other  legislative  body  of  a  city,  and  is  silent  at 
to  the  method  in  which  the  decision  shall  be  made,  it  maj 
be  made  either  by  resolution  or  ordinance.  Or,  to  state  th( 
rule  in  another  form,  where  no  method  is  prescribed  in  whicl 
a  municipality  shall  exercise  its  power,  but  it  is  left  free  t 
determine  the  method  for  itself,  it  may  act  either  by  resc 
lution  or  ordinance.  One  method  is  just  as  effectual  i 
j)oint  of  law  as  the  other.  State  v.  Jersey  City^  3  Dutcl 
493 ;  City  of  Burlington  v.  DennisoUj  13  Vr.  166 ;  Buth 
v.  Passaic,  15  Vr.  171. 

In  view  of  the  legislation  and  the  action  of  the  cil 
authorities  just  discussed,  it  would  seem  to  be  clear  th 
the  right  of  the  defendant  to  use  electricity  as  its  moti 
power,  stands,  at  least  so  far  as  the  public  are  concerne 
on  a  sure  foundation.  The  poles  and  wires  are  to  be  iis< 
to  apply  electricity  to  the  motors  on  the  cars.  They  f  oi 
a  part  of  what  is  called  the  overhead  system.  In  t 
present  state  of  the  art,  they  constitute  a  part  of  the  be: 
if  not  the  only  means,  by  which  electricity  can  be  succe; 
fully  used  for  street  car  propulsion.  The  proof  on  tl 
point  is  decisive.  Thomas  A.  Edison  is  perhaps  the  high< 
authority  on  this  subject  in  this  country.  He  says,  in 
affidavit  annexed  to  the  defendant's  answer,  that  the  oi 
method  of  applying  electricity  for  street  car  propulsi 
which,  up  to  the  present  time,  has  proved  successf 
electrically  and  commercially,  is  what  is  known  in  the 
as  the  overhead  system,  whereby  electricity  is  supplied 
the  motors  on  the  cars  from  wires  suspended  above 
cars.  Other  electricians  say  the  same  thing.  The  pre 
also  show  that  there  are  over  two  hundred  electric  sti 
railways  in  the  United  States  either  in  operation  or 
course  of  construction,  and  that  of    those    in    operai 
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nearly  all  use  the  overhead  system.    That,  according  to 
the  proofs,  is  the  best  system,  and  the  one  in  general  use, 
and  tlie  only  one  which,  as  yet,  has  proved  successful. 
The  facts  just  stated  are  in  no  way  controverted,  so  as  the 
proofs  noTV  stand,  the  court  is  bound  to  declare,  as   an 
established  fact,  that  the  poles  and  wires  are,  in  the  present 
state  of  tlie  electric  art,  necessary  to  the  successful  opera- 
tion of  the   defendant's  railway  by  electricity.    The  poles 
and  wires  are  to  be  used  as  helps  to  the  public  in  exercis- 
ing their  right  of  passage  over  the  street.    They  form  part 
of  the  means  by  which  a  new  power,  to  be  used  in  the 
place  of  animal  power,  is  to  be  supplied  for  the  propulsion 
ol  street  cars,  and  they  have  been  placed  in  the  street  to 
facilitate  its  use  as  a  public  way  and  thus  add  to  its  utility 
and  convenience.    The  whole  matter  may  be  summed  up 
in  a  single  sentence ;  the  poles  and  wires  have  been  placed 
in  the  street  to  aid  the  public  in  exercising  their  right  of 
free  passage  over  the  street.    That  being  so,  it  seems  to  me 
to  be  clear  beyond  question  that  the  poles  and  wires  do  not 
imx)ose  a  new  burthen  on  the  land,  but  must,  on  the  con- 
trary, be  regarded,  both  in  law  and  reason,  as  legitimate 
accessories  to  the  use  of  the  land  for  the  very  purpose  for 
which  it  was  acquired.    They  are  to  be  used  for  the  pro- 
pulsion of  street  cars,  and  the  right  of  the  public  to  use  the 
streets  by  means  of  street  cars,  without  making  compensa- 
tion to  the  owners  of  the  naked  fee  in  the  street,  is  now  so 
tiiioroughly  settled  as  to  be  no  longer  open  to  debate.     It 
would  seem,  then,  to  be  entirely  certain  that  the  occupation 
of  the  street  by  the  poles  and  wires  takes  nothing  from 
the  complainant  which  the  law  reserved  to  the  original  pro- 
prietor when  the  public  easement  was  acquired.    This  view 
is  in  strict  accord  with  the  uniform  current  of  judicial 
opinion  on  this  subject.    The  question  presented  here  for 
judgment  has  already  been   considered  by  the  Supreme 
Croort  of  Rhode  Island  in  Taggart  v.  Newport  Street 
JStaUway  Co.,  19  Atl.  Rep.  326,  and  by  the  Circuit  Court 
of  the  United  States  f of  the  Eastern  District  of  Arkansas 
in  WiUiams  t.  CUy  Electric  Street  Railway  Co.,  41 
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Fed.  Rep.  556,  and  by  local  courts  in  Kentucky,  Ohio  and 
Indiana,  and  in  each  instance  the  decision  has  been  that  the 
placing  of  the  poles  and  wires  in  the  street,  for  the  purpose 
of  propelling  street  cars  by  electricity,  did  not  impose  a 
new  servitude  on  the  land,  nor  appropriate  the  land  to  a 
use  not  within  the  public  easement.  The  decision  in  these 
cases  was  placed  upon  this  manifestly  just  principle  that 
the  question,  whether  a  new  method  of  using  a  street  for 
public  travel  results  in  the  imposition  of  an  additional 
burthen  on  the  land  or  not,  must  be  determined  by  the  use 
which  the  new  method  makes  of  the  street,  and  not  by  the 
motive  power  which  it  employs  in  such  use.  The  use  is  the 
test  and  not  the  motive  power.  And  this  principle  exhibits, 
in  a  very  clear  light,  the  reason  why  it  has  been  held  that 
the  placing  of  telegraph  and  telephone  poles  in  a  street 
imposes  an  additional  servitude  on  the  land.  They  are  not 
placed  in  the  street  to  aid  the  public  in  exercising  their 
right  of  free  passage,  nor  to  facilitate  the  use  of  the  street 
as  a  public  way,  but  to  aid  in  the  transmission  of  intelli- 
gence. Although  our  public  highways  have  always  been 
ased  for  candying  the  mails  and  for  the  promotion  of  other 
like  means  of  communication,  yet  the  use  of  them  for  a 
like  purpose,  by  means  of  the  telegraph  and  telephone, 
differs  so  essentially,  in  every  material  respect,  from 
their  general  and  ordinary  uses,  that  the  general  current 
of  judicial  authority  has  declared  that  it  was  not  within 
the  public  easement.  Massachusetts,  has,  however,  by 
a  divided  court,  held  otherwise.  JPierce  v.  I>rew,  136 
Mass.  75. 

The  authority  on  which  the  complainant  principally  relies 
to  maintain  his  right  to  an  injunction,  is  the  judgment  of 
the  Court  of  Errors  and  Appeals  in  Wright  v.  Carter.  That 
case  arose  out  of  the  following  facts:  The  Legislature 
authorized  a  turnpike  company  to  construct  its  turnpike  on 
a  public  highway,  but  directed  that  the  highway  should  be 
vacated  before  the  construction  of  the  turnpike  was  com- 
menced. The  object  of  this  direction  was  not  to  discharge 
the  land  from  the  public  easement,  but  to  relieve  the  public 
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from  the  duty  of  keeping  the  highway  in  a  proper  state  of 
repair  and  to  imi)ose  that  duty  on  the  turnpike  company. 
The  highway  was  vacated  and  the  turnpike  constructed. 
After  the  turnpike  was  completed,  the  company  built  a 
house  for  its  gate  keeper  within  the  limits  of  the  highway 
and  on  land  in  which  the  plaintiff  held  the  naked  fee.  The 
plaintiff  then  brought  ejectment.  His  action  was  based  on 
the  notion  that  the  vacation  of  the  highway  discharged  his 
land  from  the  public  easement,  and  that  after  the  easement 
had  once  been  discharged,  it  was  not  within  the  power  of  the 
Legislature  to  reimpose  it  without  making  provision  that 
compensation  should  be  made.  He  also  insisted  that  even 
if  the  public  easement  still  endured,  a  new  servitude  had 
been  ^imposed  upon  his  land  by  the  erection  of  the  house. 
The  Supreme  Court  held  both  his  i)osition8  to  be  unsound 
and  gave  judgment  for  the  defendant.  Wright  v.  Carter^ 
3  Dut<5h.  76.  This  judgment  was  carried  to  the  Court  of 
Errors  and  Appeals  and  there  reversed.  No  opinion  appears 
to  have  been  written,  but  the  ground  of  the  reversal  is  given 
by  Chief  Justice  Beasley  in  State  v.  Laverack,  5  Vr.  201. 
On  page  208  he  says :  ''I  have  always  understood  that  the 
view  of  the  Supreme  Court,  touching  the  legislative  right 
to  convert  the  public  highway  into  a  turnpike,  was  concur- 
red in  by  the  higher  court,  and  that  the  point  of  dissent 
was  with  i-egard  to  the  privilege  which  had  been  sanctioned 
of  putting  the  toll  house  on  the  property  of  the  land  owner." 
The  chief  justice  also  expresses  it  as  his  judgment,  that  the 
erection  of  the  house  "  was  an  invasion  of  the  property  of 
the  land  owner,  because  to  this  extent  it  put  an  additional 
servitude  upon  his  property.  While  the  land  was  a  pub- 
lic highway  such  building  could  not  have  been  erected; 
consequently,  when  such  land  was  converted  into  a  turnpike, 
to  authorize  such  an  erection  was  to  give  to  the  public  a 
new  use  in  such  land."  Wright  v.  Carter  vinA  the  case 
under  consideration  differ,  it  will  be  noticed,  in  every 
essential  feature  except  that  they  both  relate  to  a  public 
way.  The  house  could  under  no  possible  condition  of 
drcnmstauces  bo  used  as  an  instrument  to  aid  the  public  in 
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exercising  their  right  of  free  passage.  It  was  not  erected 
for  any  such  purpose,  but,  on  the  contrary,  with  the  obvious 
design  to  withdraw  permanently  and  entirely  from  public 
use,  as  a  means  of  passage,  that  part  of  the  way  which  is 
covered.  The  poles  and  wires  have  been  erected  for  an 
entirely  different  purpose  ;  in  fact,  for  a  purpose  which  is 
the  exact  opposite  of  that  just  stated.  They  are  designed 
to  facilitate  the  use  of  the  streets  as  means  of  public  passage 
and  thus  increase  their  utility  and  convenience  to  the  public. 

But  I  do  not  believe  that  it  is  possible  to  imagine  any 
condition  of  facts  which  would  make  it  lawful  to  erect  a 
building,  to  be  used  as  a  dwelling,  in  a  public  way.  Such 
use  of  the  land  would  undoubtedly  be  entirely  foreign  to 
the  purposes  for  which  it  was  acquired.  .  There  can,  how- 
ever,  be  no  doubt,  I  think,  that  erections  may  be  lawfully 
made  in  the  streets  of  a  city  for  the  purpose  of  lighting 
them.  They  must  be  lighted  at  night  to  make  their  use 
safe  and  convenient  and  to  prevent  lawlessness  and  crime. 

By  the  charter  of  Newark  power  is  given  to  its  governing 
body,  by  express  words,  to  light  the  streets,  parks  and 
other  publie  places.  I  have  no  doubt  that  in  virtue  of  this 
power  the  city  has  the  right  to  erect  poles  in  the  street  just 
where  the  poles  in  question  are.  The  poles  in  question  are 
in  fact  to  be  used  for  the  purpose  of  lighting  the  street.  One 
of  the  conditions  on  which  the  city  gave  its  consent  to  the 
erection  of  the  poles  is,  that  the  defendant  shall  place  on 
every  other  pole  a  group  of  five  incandescent  lights,  of 
sixteen  candle  power  each,  and  furnish  such  light  every 
night.  This  use  of  the  poles  and  wires  would,  in  my  judg- 
ment,  legalize  their  erection,  but  this  is  not  their  primary 
use.  They  were  erected  primarily  and  principally  to 
facilitate  the  use  of  the  street  and  add  to  its  convenience 
as  a  public  way,  and  it  is  upon  this  ground  that  I  think  it 
should  be  declared  that  their  presence  in  the  street  invades 
no  right  of  the  complainant. 

The  averment  that  the  use  of  electricity  by  the  defendant, 
as  its  propelling  power,  will  render  the  street  so  extremely 
dangerous  as  practically  to  destroy  it  as  a  public  way  for 
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any  other  use  than  that  which  the  defendant  may  make 
of  it,  is  not  supported  by  the  proofs ;  on  the  contrary,  I 
think  it  is  very  clearly  shown,  that  an  electric  current  of 
the  volume  the  defendant  will  use,  may  be  used  with 
entire  safety  to  everybody^ 
The  complainant's  application  must  be  denied  with  costs. 


Note. — This  case  is  cited  in  Detroit  City  Ry,  Co.  v.  MiUa,  post. 
See  note  to  that  case. 


Fred  H.  Potter  v.  The  Saginaw  Union  Street  Railway. 

Michigan  Supreme  Court,  Nov.  21, 1890, 

(83  Mich.  285.) 

Electbic  rah^way.— Poles  and  wires  in  strebts.— ABumNa  ownebs' 

—  Injunction. 

An  abutting  owner  cannot  raise  the  question  of  legislative  authority  of  a 
company  to  occupy  a  street  for  electric  railway  purposes,  irrespective  of 
injury  to  his  own  rights.    Such  question  should  be  raised  by  the  State. 

No  present  injury  to  an  abutting  owner  being  shown,  a  court  of  equity 
wiU  not  decnree  a  permanent  injunction  restraining  the  maintenance  of 
electric,  railway  appliances  in  a  street. 

Nor  wiU  such  relief  be  granted  where  the  injury  apprehended  to  the  com- 
plainant is  much  less  than  the  loss  which  an  injunction  must  entail  on 
the  defendant,  and  the  latter  has  a  complete  remedy  at  law. 

Appeal  from  Saginaw  county.  Appeal  by  complainant 
from  a  decree  dismissing  his  bill  to  enjoin  the  construction 
and  maintenance  of  an  electric  street  railway  in  front  of 
his  vacant  lots.    Facts  stated  in  opinion. 

Hanchett^  Stark  &  Hanchett^  for  complainant;  2).  P. 
Foote^  Marston^  Cawles  <6  Jerome^  of  counsel. 

L.  T.  Durand.  for  defendant ;  0.  F.  Wisner^  of  counsel. 
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Champlin,  C.  J. :  This  suit  is  brought  to  enjoin  the  con 
struction  of  appliances  for  the  use  of  electricity  in  operatini 
a  street  railroad  on  the  street  in  front  of  complainant' 
premises,  and  to  enjoin  the  use  of  electricity  for  the  opex? 
tion  of  the  road. 

The  bill  avers  that  the  complainant's  premises  front 
distance  of  240  feet  upon  Farley  street  in  the  city 
Saginaw,  and  100  feet  upon  Washington  street.  The  Ci 
of  Saginaw  Street  Railroad  extends  along  Washingt 
street,  and  is  operated  by  horses.  The  defendant's  str 
railroad  has  been  built,  and  has  been  operated  by  hers 
along  Farley  street,  for  about  two  years.  Acting  undei 
ordinance  adopted  by  the  common  council  of  the  cit^ 
Saginaw  it  was  engaged,  at  the  time  the  suit  was  bej 
in  putting  in  place  along  the  street  a  system  of  poles 
wires  constituting  what  is  known  as  the  ''overhead  syst€ 
intending  to  make  use  of  such  appliances  in  operatinj 
roads  by  means  of  electricity.  The  system  consists  of  i 
planted  on  opposite  sides  of  the  street,  at  intervals  of  £ 
125  feet  along  the  street.  To  such  poles,  at  about  IC 
from  the  ground,  are  fastened  naked,  uninsulated  me 
wires,  extending  across  the  street  from  pole  to  pole,  i 
*' cross"  or  "supporting"  wires.  Such  cross  wir« 
intended  to  support  and  maintain  in  place,  suspended 
from,  an  uninsulated,  naked  copper  wire,  running  lo 
dinally  along  the  street  over  the  track  of  the  ra: 
known  as  *Hraverse"  or  "trolley  wire,"  along  wlii 
current  of  electricity  passes,  and  is  conducted  to  tlie 
means  of  a  follower  attached  to  the  top  of  the  c 
which  presses  against  the  traverse  or  trolley  wire,  re 
therefrom  the  current  of  electricity,  and,  by  m 
conducting  wires  carrying  the  electricity  to  thf 
in  the  car  which  gives  propulsion  to  the  ca: 
ti^a verse  wire  has  no  shield,  covering  or  protection 
kind  to  prevent  other  things  coming  in  contact 
except  a  longitudinal  wire  placed  at  a  short  distan 
it,  called  a  ''guard  wire."      The  traverse  -ware  is  i 
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only  by  means  of  insulators  placed  upon  the  short  wires 
connecting  the  traverse  wire  with  the  cross  wires. 

The  complainant  charges  that  the  cars  to  be  used  are 
larger  and  heavier  than  ordinary  horse  cars,  and  are 
intended  to  be  run  at  a  higher  rate  of  speed ;  that  the  force 
applied  to  propelling  each  car  will  be  equal  to  15  horse 
power ;  and  that  the  cars,  by  their  size,  speed,  appearance, 
and  manner  of  propulsion,  are  calculated  to  frighten  horses. 

The  entire  force  of  electricity  intended  to  be  used  for 
propelling  the  defendant's  many  cars  continually  runs 
along  such  traverse  wire.  Farley  street  is  a  street  66  feet 
wide,  paved  30  feet  in  width,  and  the  defendant's  road  has 
a  doubl  -*  track  for  turnout  opposite  complainant' s  premises, 
leaving  only  seven  feet  between  the  track  and  the  curb  of 
the  pavement,  and  leaving  scant  room  between  the  track 
and  curbing  for  a  horse  and  carriage  to  stand.  There  are 
many  telephone  and  electric  wires  already  placed  along  the 
street,  with  which  the  complainant  will  desire  to  connect 
when  he  shall  occupy  his  premises  as  a  residence.  Tlie 
premises  are  in  a  part  of  the  city  devoted  to  residences, 
and  are  chiefly  valuable  for  residence  purposes,  and  the 
complainant  purchased  the  premises  for  and  intends  to  use 
them  for  a  residence  to  be  erected  thereon. 

The  complainant  charges  that  if,  by  any  means,  the  elec- 
trical current  should  pass  from  the  traverse  wire  to  the 
cross  wires,  or  if  any  of  the  telephone  or  electric  light  wires 
should  by  any  means  come  in  contact  with  the  traverse 
wire,  or  if  a  stay  wire  should  come  in  contact  with  the 
traverse  wire,  danger  is  incurred  of  injury  to  life  and  prop- 
erty in  the  immediate  vicinity.  The  insulators  used  are 
liable  to  be  broken  or  impaired,  and  the  wires  be  displaced, 
in  many  ways,  as  by  storms,  winds,  cold,  moisture,  and  by 
substances  coming  in  contact  therewith,  by  design  or  acci- 
dent, and  the  passing  current  of  electricity  be  conducted  to 
tbe  ground  by  such  cross  wires,  poles,  or  other  conductors 
which  may  chance  to  be  at  the  place.  There  is  danger  that 
the  iron  rails  of  the  track  may  become  charged  with  elec- 
tricity, and,  when  so  charged,  are  dangerous  to  persons, 
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horses  and  animals  coming  in  contact  with  them.  By  the 
dangers  incurred  by  the  employment  of  electricity  by  meanf 
of  such  appliances,  the  premises  of  the  complunant  ar 
rendered  less  desirable  for  a  residence  and  their  valne  i 
seriously  impaired  ;  and  this  system  for  using  electricit 
imposes  an  additional  burden  and  servitude  on  the  strei 
inconsistent  with  its  proper  use  as  a  street. 

In  July,  1889,  the  common  councils  of  the  city  of  Ea 
Saginaw  and  of  Saginaw  City,  by  ordinances  duly  enacte 
gave  the  Saginaw  Union  Street  Railway  permission  to  si 
stitnte  electricity  as  a  motive  power.  Pursuant  to  thi 
ordinances  defendant  at  once  began  the  work  of  putting 
the  system  commonly  known  aa  the  "  overliead  wire  e 
tem."  In  the  city  of  Saginaw,  this  work  proceeded  to 
extent  of  establishing  and  placing  its  poles  upon  eit 
side  of  the  street,  and  in  using  those  already  set  nndei 
arrangement  made  with  the  owners  thereof ;  the  placinj 
the  copper  ground  wire  and  attaching  it  to  the  rails  to 
vide  for  the  return  current  back  to  the  dynamos  and 
necting  the  poles  with  the  transverse  wires,  from  whi( 
suspend  the  longitudinal  or  trolley  wire,  along  whicl 
current  was  to  pass  from  the  power  station  ;  and  the  de 
ant  expended  a  large  sum  of  money  before  the  filing  o 
bill  of  complaint,  and  before  any  objection  was  mat 
anybody.  In  East  Saginaw  the  work  had  been  comi 
upon  the  Washington  street  and  Genesee  avenue  line 
the  system  was  then  in  successful  operation  in  those  b" 
Since  then,  the  system  has  been  extended  over  the  d 
aula's  lines  of  tracks,  comprising  about  20  miles  ii 
cities,  which  cities  have  recently  been  consolidated,  i 
now  known  as  "Saginaw  City,"  and  these  lines  a: 
being  operated  by  electric  power. 

The  complainant  has  four  vacant  lota  situated 
southeast  comer  of  Washington  and  Farley  streets. 
of  them  front  on  Washington  street,  and  two  lie  in  1 
and  front  on  Hamilton  street.  These  are  paxa.llel 
running  north  and  south,  and  are  intersected  by 
street,  which  runs  east  and  west  along  side    of    t^vt 
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lots  owned  by  complainant.  Along  the  side  of  these  lots 
defendant's  road,  as  originally  buHt  and  operated,  has  a 
switeh  to  enable  cars  to  pajss  each  other,  and  the  track  was 
so  built  that  vehicles  could  pass  between  the  rails  and  the 
curbstone.  It  has  not  been  changed  since  it  was  put  down 
several  years  ago.  Two  electric  light  poles  stand  on  the 
side  of  Parley  street  next  to  Potter's  lots.  To  these  defend- 
ant, with  the  permission  of  the  owner  of  the  poles,  attached 
cross  wires  running  to  the  opposite  side  of  the  street  and 
attached  to  poles  there.  These  electric  light  poles  are 
about  175  feet  apart.  No  new  or  additional  poles  have  been 
placed  by  defendant  company  alongside  of  complainant's 
lots.  At  the  time  the  bill  of  complaint  was  filed  the  defend- 
ant had  expended  in  this  work,  and  in  the  establishment 
of  its  electric  system  elsewhere,  upon  its  lines  of  track,  over 
$70,000,  and  complainant  had  made  no  objection  to  the 
work  done  alongside  his  lots  as  stated.  Complainant's 
lots  are  not  enclosed  by  fences,  but  are  open  commons.  The 
proofs  taken  in  the  case  consist  mainly  of  affidavits  directed 
to  the  mode  of  construction  and  the  danger  in  the  use  of 
electricity  as  a  motive  power  for  the  street  railways.  The 
relief  asked  for  by  Mr.  Potter  is  that  a  perpetual  injunc- 
tion be  issued  restraining  the  operation  of  defendant's  sys- 
tem by  electric  power. 

Upon  the  argument,  it  was  contended  that  this  method  of 
operating  street  railways  burdened  the  highway  with  a 
servitude,  and  was  not  within  the  intention  of  the  grantor 
when  he  platted  the  ground  and  dedicated  the  streets  to  the 
public  use.  Complainant's  counsel  also  contends  that  the 
Legislature  has  not  conferred  either  upon  the  city  of 
Saginaw  the  i)ower  to  make  such  a  grant  to  the  defendant, 
or  to  the  defendant  to  use  electricity  as  a  motive  power.  It 
is  proper  that  we  should  eliminate  from  the  case  that  which 
is  not  involved  in  the  issue. 

1.  The  right  of  the  lot  owner  to  be  protected  against  the 
digging  of  holes  and  placing  of  poles  upon  the  highway 
adjacent  to  his  lot. 

2.  The  right  of  the  lot  owner  to  be  protected  again3t 
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burdening  the  street  with  a  new  servitude,  such  as  the 
laying  down  of  rails  and  running  of  street  cars  in  front  of 
his  premises. 

Neither  of  these  is  involved  in  the  present  issue,  and, 
stripped  of  all  outside  questions,  the  issue  is  the  right  of 
the  lot  owner  to  enjoin  the  use  of  electricity  as  a  motive 
power  for  the  propulsion  of  street  cars.  In  so  far  as  the 
exercise  of  such  right  may  rest  upon  the  legislative  grant, 
we  observe  that  the  company  is  exercising  such  right,  and 
claims  it  under  legislative  authority,  and,  if  the  corpora- 
tion is  exercising  a  franchise  or  right  without  legislative 
authority,  such  exercise  should  be  inquired  into  by  the 
State.  The  complainant  is  not  in  a  position  to  raise  the 
question  irrespective  of  an  injury  to  his  rights  as  owner  of 
the  property  injured  thereby. 

As  to  the  injury  to  the  lots  of  complainant  by  use  of 
electricity  as  a  motive  power,  no  present  injury  is  shown. 
A  mere  apprehension  that  injury  may  result  in  the  future 
is  not  enough  to  warrant  the  court  in  perpetually  enjoining 
its  use,  if  no  injury  can  be  said  to  exist  which  is  of  that 
character  against  which  courts  of  equity  should  enjoin. 
Moreover,  under  the  facts  of  this  case,  the  injury  is  so 
remote,  and  the  damages  apprehended  so  disproportionate 
to  the  loss  which  must  be  entailed  upon  defendant  by  a 
perpetual  injunction,  that  it  should  not  be  granted.  It  is 
not  every  case  of  injury  to  real  estate  of  a  permanent  char- 
acter that  equity  will  enjoin,  and  the  court  will  look  to  all 
the  facts  and  circumstances,  and  grant  or  withhold  relief 
as  the  justice  or  equity  of  the  case  may  require.  Hall  v. 
Roody  40  Mich.  46 ;  Buchanan  v.  Log  Running  Co.^  48 
Id.  364  (12  N.  W.  Rep.  490) ;  Big  Rapids  v.  Comstock,  65 
id.  78  (31  N.  W.  Rep.  811) ;  Blake  v.  Cornwell,  id.  467 
(32  N.  W.  Rep.  803) ;  Miller  v.  Cornwell,  71  id.  270  (38 
N.  W.  Rep.  912).  In  this  case  the  granting  of  an  injunc- 
tion would  cause  defendant  a  great  many  times  more  loss 
than  complainant  will  suffer,  if  all  his  apprehensions  prove 
true  in  the  use  of  electricity  to  propel  cars.  Besides,  if  he 
has  the  rights  claimed  by  him,  he  has  a  remedy  at  law  for 
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their  violation,  and  he  should,  so  far  as  the  facts  are  now 
developed,  be  left  to  that  remedy.  For  these  reasons  we 
do  not  consider  that  it  is  necessary  to  discuss  or  decide  the 
points  raised  and  elaborately  argued  by  the  counsel  for  the 
complainant  in  this  case.  He  has  not  shown  an  infringe- 
ment of  an  absolute  right  which  calls  for  the  interposition 
of  a  court  of  equity  in  his  behalf. 

The  decree  of  the  court  below  must  be  affirmed,  with  the 
costs  of  both  courts. 

Morse,  Cahill  and  Grant,  JJ.,  concurred.  Long,  J., 
did  not  sit. 


Note.—  The  case  of  Sarah  C.  Barber  v.  The  Saginaw  Union  Street  Rail- 
way (83  Mich.  299  )was  argued  at  the  same  time  and  by  the  same  counsel 
as  the  foregoing  case.    The  opinion  is  as  follows  : 

Champlin,  C.  J. :  The  facts  in  this  case  differ  from  those  in  Potter  v. 
Street  Ry.,  in  this :  The  lot  owned  by  Mrs.  Barber  is  located  at  the 
northeasterly  comer  of  Washington  and  Jefferson  streets.  The  defendant's 
track  is  laid  along  Jefferson  street,  and,  as  it  approaches  Washington 
street  from  a  westerly  direction,  it  curves  to  the  south,  and  proceeds  along 
Washington  street.  The  track  is  laid  in  the  center  of  the  street ;  and 
assuming  that  complainant's  rights  extend  to  the  center  of  the  streets 
upon  which  she  adjoins,  the  defendant's  track  nowhere  comes  within  10 
feet  of  complainant's  premises,  if  they  extended  to  the  center  of  the  street. 
Defendant's  troUey  wire  is  over  the  center  of  the  track,  and  curves  with  it. 
When  the  biU  was  filed,  a  sustaining  wire  extended  from  the  trolley  wire 
at  the  curve,  and  was  attached  to  a  pole  standing  between  the  sidewalk 
and  the  paved  portion  of  the  street  in  front  of  her  lot.  This  pole  was 
stayed  with  a  wire  running  from  the  pole  to  a  gay  post  set  in  the  ground 
in  front  of  her  lot.  Defendant,  in  its  answer,  made  an  offer  to  remove 
each  of  them,  and  to  maintain  no  poles  upon  or  over  her  lot  afterwards, 
withont  her  consent.  The  court  below,  by  reason  of  this  offer,  directed 
compliance  with  it,  and  the  poles  and  wires  were  accordingly  removed.  It 
appears  from  the  testimony  of  Dr.  Barber,  the  complainant's  husband,  that 
since  such  removal  the  complainant  has  no  cause  for  complaint. 

Upon  the  hearing  in  the  court  below,  the  foUowing  decree  was  entered, 
viz. : 

**  It  appearing  to  the  court  that,  since  the  order  was  made  in  this  cause 
for  the  issue  of  the  preUminaiy  writ  of  injunction,  the  post,  pole,  metallic 
rope,  and  wire  described  in  the  biU  of  complaint  in  said  cause,  erected  by 
the  defendant  for  operating  its  cars  and  street  railroad  by  means  of  elec 
tricity,  in  front  of  the  complainant's  premises,  described  as  *  lot  1,  in 
block  28,  north  of  Cass  street,  in  the  city  of  Saginaw,'  in  said  bill  of  com- 
plaint, have  been  removed,  as  directed  in  said  order:  It  is  ordered, 
VOL.  Ill — 20. 
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adjudged,  and  decreed  that  the  said  defendant  be,  and  it  is  hereby  per- 
petually enjoined  and  restrained  from  at  any  time  hereafter  erecting, 
within  the  street  limits  on  and  in  front  of  the  complainant's  said  premises 
on  Washington  street,  in  said  city,  any  poles,  posts  or  wires  for  operating 
its  cars  or  railroad  by  means  of  electricity,  without  the  complainant's  con- 
sent therefor  first  obtained. 

"It  is  further  ordered,  adjudged,  and  decreed  that  the  complainant 
recover  of  the  defendant  her  costs  of  this  suit  to  be  taxed  as  heretofore 
ordered ;  that  the  defendant  pay  such  costs  to  the  complainant ;  and  that 
siie  have  execution  therefor  out  of  and  under  the  seal  of  said  court. 

Tliis  decree  afforded  the  complainant  all  the  relief  she  was  entitled  to, 
and  the  decree  appealed  from  by  her  is  affirmed,  with  the  costs  of  this 
court  against  the  complainant." 

MoBSK,  Cahill  and  Grant,  JJ.,  concurred.    LoNO,  J.,  did  not  sit. 

This  case  is  cited  in  Detroit  City  Railway  v.  Mills,  pout. 

See  note  to  that  case. 


Philip   S.   Tagoart  et  al.  v.  The  Newport  Street 

Railway  Company. 

Rhode  Island  Supreme  Court j  Jan.  IS,  1890, 

(16  R.  L  f  68.) 
Electric  railways.— Municipal  control.— Rights  op  abutting  owners- 

The  erection  and  maintenance  of  an  electric  street  railway  line,  with  tlie 
poles  and  wires  necessary  to  the  overhead  trolley  system,  does  not 
impose  a  new  servitude,  for  which  abutting  owners  are  entitled  to  com- 
pensation. 

A  statute  conferred  power  upon  a  municipal  corporation  to  permit  the  use 
of  "steam,  horse  or  other  power  "  by  an  electric  railway  company.  It 
had  been  decided  that  the  use  of  steam  could  not  be  thus  permitted, 
since  it  would  impose  a  new  servitude.  Held,  nevertheless,  that  the  use 
of  electricity  could  be  permitted,  under  the  language  "other  power." 

The  right  to  permit  the  use  of  electricity  as  a  motive  power  for  a  street 
railway  carries  w^ith  it  the  right  to  permit  the  erection  of  the  necessary 
poles  in  the  sidewalks,  and  this  is  not  repugnant  to  a  provision  of  the 
act  of  incorporation  which  forbids  the  company  to  "incumber  any  por- 
tion of  the  streets  or  highways  not  occupied  by  "  its  tracks. 

Other  provisions  of  the  act  of  incorporation  of  electric  street  railway  com- 
pany,  considered  and  applied. 

Case  of  this  series  cited  in  opinion :  TF.  U.  Tel  Co.  v.  Rich,  vol.  1,  p.  271. 
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Julien  T.  DavieSj  Arnold  Green  and  Patrick  J.  Galxin^ 
for  complainants. 

Francis  B,  Peckham  and  Darius  Baker ^  for  respondent. 

DuRFEE,  C.  J.:  This  bill  is  brought  by  the  complainants 
as  abutters  on  certain  streets  in  the  city  of  Newport,  along 
and  over  which  the  tracks  or  rails  of  the  defendant  com- 
pany's street  railway  have  been  laid.  The  object  is  to  have 
the  company  enjoined  from  erecting  or  maintaining  certain 
poles  and  wires  in  the  streets  in  front  of  their  estates. 
Said  poles  were  erected  to  supi^ort  said  wires  over  said 
tracks  for  the  conduction  of  electricity,  which  is  used  as  a 
motor  for  the  passenger  cars  traversing  said  tracks.  The 
poles  are  placed  along  the  margins  of  the  sidewalks  of  said 
street,  about  one  hundred  and  twenty  feet  apart,  and  were 
placed  so  by  permission  of  the  city  council  of  the  city  of 
Newport,  given  by  ordinance.  The  case  was  submitted  on 
bill  and  answer,  no  replication  having  been  filed.  The  bill 
alleges  several  grounds  of  relief.  We  will  consider  them 
severally,  as  alleged. 

The  first  ground  ia  that  the  company  did  not  give  notice 
as  required  by  section  2  of  the  act  of  incorporation.  Said 
section  provides  for  notice  to  abutters,  to  be  given  by 
publication  and  posting,  at  least  fourteen  days  before  the 
location  of  tracks  proposed  to  be  laid.  The  bill  alleges 
that  the  purpose  for  which  the  notice  was  requii'ed  was  to 
appraise  the  abutters  '*  of  the  nature  and  extent  of  the  pro- 
I>osed  use  of  the  streets  and  highways,"  and  to  afford 
them  an  opi)ortunity  to  appear  before  the  city  and  town 
councils  having  power  over  the  matter,  and  be  heard  in 
relation  thereto.  The  bill  admits  that  a  notice  was  given 
in  August  and  September,  A.  D.  1888,  but  avers  that  it 
was  defective,  in  that  it  did  not  set  forth  that  any  other 
than  horse  powef  was  intended  to  be  used.  The  answer 
states  that  said  notice  did  not  refer  to  the  matter  of  i)ower, 
and  maintains  that  any  reference  to  it  therein  was  unneces- 
sary, since  section  2  prescribes  notice  only  before  action  in 
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regard  to  the  location  of  the  tracks.  Tliis  is  so.  It  is  sec- 
tion 6  that  relates  to  the  power.  That  section  provides 
that  ''said  tracks  or  road  shall  be  operated  and  nsed  by 
said  corporation  with  steam,  horse,  or  other  power,  as  the 
councils  of  said  city  and  towns  may  from  time  to  time 
direct."  No  notice  is  required  before  such  direction.  The 
ordinance  in  regard  to  location  was  passed  January  24, 
A.  D.  1889.  It  permitted  the  use  of  horse  power  only. 
The  ordinance  permitting  the  use  of  electricity  was  passed 
March  6,  A.  D.  1889.  It  seems  to  us  that  the  latter  ordi- 
nance was  clearly  authorized  by  section  5,  in  the  words 
above  quoted.  The  previous  location  of  tracks  was  not 
affected  thereby. 

The  second  ground  alleged  is  that  the  right  to  use  elec- 
tricity is  not  given.  The  language  in  regard  to  the  power 
to  be  used  is  that  above  quoted,  namely,  that  tiie  road 
shall  be  operated  ''with  steam,  horse,  or  other  j)ower,  as 
the  councils  of  said  city  and  towns  may  from  time  to  time 
direct."  The  complainants  contend  that  the  word  "steam  " 
must  be  struck  out,  because  it  has  been  decided  that  steam 
cannot  be  used  without  compensation  to  the  owners  of  the 
fee  for  the  new  servitude  imposed,  and  no  compensation 
is  provided  for,  and  because,  "steam"  being  struck  out, 
"other power"  must  be  construed  to  mean  other  power 
similar  to  horse  power,  i,  e.y  other  animal  power.  We  do 
not  find  the  ar2:ument  convincing.  Allowing  that  "steam  " 
must  be  struck  out  for  the  reason  given,  it  does  not  follow, 
in  our  opinion,  that  "  other  power"  must  be  construed  to 
mean  other  animal  power.  Horse  power  is  the  only  animal 
power  which  has  ever  been  used  for  the  traction  of  street 
railway  cars  in  our  northern  cities,  and  it  is  the  only  animal 
power  which  could  have  occurred  to  the  General  Assembly 
as  fit  to  be  used.  The  suggestion  that  "other power" 
may  mean  mules  cannot  be  entertained.  The  act  of  incor- 
poration was  passed  in  the  winter  of  1886,  when  the  idea 
that  electricity  might  be  brought  into  use  as  a  motor  was 
already  familiar ;  and  nothing  seems  more  probable  than 
that  the  words  ' '  other  power ' '    were    inserted    with    a 
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view  to  its  possible  employment.    We  do  not  think  the 
second  ground  valid. 

The  third  ground  is  that  the  erection  of  the  poles  on  the 
sidewalks  is,  in  effect,  prohibited  by  the  act  of  incorporation. 
The  seventh  section,  which  relates  to  the  repair  of  the  streets 
where  ±he  tracks  are,  and  to  damages  for  negligence  on  the 
part  of  the  company,  concludes  as  follows,  to  wit:  *'And 
said  corporation  shall  not  incumber  any  portion  of  the  streets 
or  highways  not  occupied  by  said  tracks."  The  poles  are 
certainly  in  a  portion  of  the  streets  not  occupied  by  the 
tracks ;  but  do  they  incumher  that  portion,  in  the  menning 
of  the  word  as  used  ?  To  incumber,  according  to  Webster, 
is  "to  impede  the  motion  or  action  of,  as  with  a  burden  ;  to 
weigh  down ;  to  obstruct,  embarass  or  perplex."  To 
incumber,  as  used  in  said  section  7,  doubtless  means  to 
obstruct  or  hinder  travel,  by  putting  things  in  the  way  of 
it.  The  poles  are  very  slightly  in  the  way  of  travel,  being 
placed  as  hitching  posts,  lamp  posts,  electric  light  poles, 
telegraph  and  telephone  poles  are  placed,  near  the  front 
margins  of  the  sidewalks.  We  are  not  inclined  to  say, 
however,  that  they  do  not  incumber  because  they  are 
placed  as  they  are,  but  only  that  it  does  not  follow  that  they 
incumber  because  they  are  so  placed.  Take,  for  instance,  a 
lamp  post,  or  an  electric  light  pole.  It  is  slightly  in  the 
way,  and,  if  it  served  no  useful  purpose  in  regard  to  the 
street,  might  justly  be  deemed  to  incumber  it.  But  it 
supports  a  lamp  or  an  electric  light  which  illuminates  the 
street  at  night,  and  so  improves  the  street  for  its  proper 
use.  It  is  not,  therefore,  an  incumbrance,  in  any  proper 
sense  of  the  word.  The  real  question  is,  as  it  seems  to  us, 
whether  the  words,  '*and  said  corporation  shall  not  incum- 
ber any  portion  of  the  streets  or  highways  occupied  by  said 
tracks,"  were  intended  to  restrain  the  city  council  of  the 
city  of  Newport  from  authorizing  the  use  of  electricity  for 
a  motor,  in  the  manner  in  which  it  is  used  by  the  company. 
We  have  already  decided  that  the  council  has  power,  by 
section  6,  to  authorize  the  use  of  electricitv  so  that  the 
question  relates  only  to  the  manner  of  using  and  is  whether 
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the  council  has  power  to  authorise  the  use  in  eaid  mauner. 
It  seems  to  us  that  the  provision  that  the  tracks  or  road  shall 
be  operated  by ' '  steam,  horse,  or  other  power,  as  the  councils 
of  said  city  and  towns  may  from  time  to  time  direct,"  ia  broad 
enough  to  empower  said  councils,  not  only  to  authorize  thf 
use  of  electricity  as  a  motor  but  also  to  authorize  it; 
use  by  means  of  any  system  of  application  which  i 
approves  as  suitable ;  and  it  further  seems  to  us  that  th 
concluding  words  of  section  7  have  their  full  meaning  wh« 
applied  to  the  company  acting  of  itself,  without  extendin 
them  to  city  and  town  councils  acting  under  section  5  or  1 
the  company  acting  under  said  section,  as  authorized  I 
said  councils.  It  appears  that  said  concluding  words  we 
copied  from  charters  of  street  railway  companies  whi 
were  only  authorized  to  use  horse  power,  and  in  which, 
course,  they  could  have  had  no  such  application  as  is  In 
contended  for.  It  also  appears  from  the  allegations  of  i 
answer  that  tl  e  mode  of  using  electricity  which  has  bi 
adopted  is  the  only  mode  in  which  it  can  be  successf  ii 
used  by  the  company  for  the  operation  of  the  road.  Tb 
are  things  which  confirm  our  views.  Our  conclusion  is,  t 
the  power  conferred  by  section  5  is  not  qualified  by 
concluding  words  of  section  7,  and  that  the  poles  complai 
of,  having  been  erected  under  section  6  as  part  of 
apparatus  for  supplying  the  railway  with  its  motive  po 
are  to  be  regarded,  not  as  incumbering  the  streets,  bu 
ministering  to  their  uses,  and  as  increasing  the  facilitie 
ti-avel  which  they  afford  to  the  public. 

The  fourth  ground  alleged  is  that  if  the  act  of  incor] 
tion  authorizes  the  use  of  electricity  for  the  operatic 
said  street  railway,  and  the  erection  of  the  poles  as  i 
lary  thereto,  it  is  unconstitutional  and  void  becai] 
authorizes  the  imposition  of  an  additional  servitude 
the  streets,  without  providing  for  any  additional  coi 
sation  to  the  owners  of  the  fee  of  said  streets.  "NVe 
it  is  settled  by  the  greater  weight  of  decision,  that  f 
road  constructed  in  a  street  or  highway,  and  opera,t 
steam  in  the  usual  manner,  imposes  new  servitud 
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entitles  the  owner  of  the  fee  to  an  additional  compensation ; 
but  that  a  street  railway  operated  by  horse  power,  as  snch 
street  railways  are  ordinarily  operated,  does  not  impose 
any  new  servitude,  and  does  not  entitle  the  owner  of  the 
fee  to  any  additional  comi)ensation.  Mills  on  Eminent 
Domain,  section  205,  and  cases  cited ;  Angell  on  Highways, 
section  9 Id,  n.  1,  and  cases  cited ;  Neuoell  v.  Minneapolis^ 
L.  &  M.  Railway  Co.,  35  Minn.  112 ;  also  25  Amer.  Law 
Register,  N.  S.  431,  and  cases  cited  in  the  note.  The 
distinction  is  often  stated  as  a  distinction  between  steam 
and  horse  railroads,  but  properly  it  depends  not  on  the 
power  that  is  used  but  on  the  effect  that  is  produced.  A 
steam  railroad  is  held  to  add  a  new  servitude,  because,  as 
ordinarily  operated,  it  largely  prevents  the  use  of  the 
street  in  the  usual  modes.  Pierce  on  Railroads,  234.  A 
steam  railroad  on  a  street,  operated  so  as  to  be  compatible 
with  the  usual  modes  of  use,  has  been  held  not  to  impose  a 
new  servitude.  Newell  v.  3IinneapoliSy  L.  &  M.  Railway 
Co.,  supra ;  Fvllon  v.  Short  Route  Railway  Transfer  Co., 
85  Ky.  640.  It  is  not  the  motor,  but  the  kind  of  occupa- 
tion, whether  practically  exclusive  or  not,  which  is  the 
criterion.  Briggs  v.  Lewiston  and  Auburn  Horse  R.  R. 
Co.,  79  Me.  363.  A  steam  railroad,  as  ordinarily  operated, 
it  has  been  said,  dangerously  interferes  with  the  usual 
modes  of  travel,  and  is  a  perpetual  embarrassment  to 
them,  in  greater  or  less  degree,  according  as  its  business  is 
greater  or  less,  or  as  the  running  of  the  trains  is  more  or 
less  frequent ;  whereas,  the  ordinary  street  railway,  instead 
of  adding  a  new  servitude  to  the  street,  operates  in  further- 
ance of  its  original  uses,  and,  instead  of  being  an  embarrass- 
ment, relieves  the  pressure  of  local  business  and  local 
travel.  Orand  Rapids  and  Indiana  Railroad  Co.  v. 
HeiseJ,  38  Mich.  62.  See  also  Attorney-General  v.  Metro- 
poliian  Railroad  125  Mass.  615 ;  Citizens  Coach  Co. 
V.  Camden  Horse  R.  R.  Co.,  33  N.  J.  Eq.  267;  Elliott  v. 
Fairhaven  &  Westmlle  R.  R.  Co.,  32  Conn.  579;  Hohart 
y.  Milwaukee  City  R.  R.  Co.,  27  Wis.  194.  The  only  con- 
siderable  privilege  which  the  horse  car  has  over  other 
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vehicles  is  that,  being  confined  to  its  tracks,  other  vehicles 
are  obliged  to  turn  aside  for  it ;  but  this  is  an  incidental 
matter,  insufficient  to  make  the  horse  railroad  a  new  servi- 
tude.   Shea  V.  Potrero  &  Bay  View  B.  B.  Co,^  4A  Cal.  414. 

The  street  railway  here  complained  of  is  operated  by 
electricity.  It  does  not  appear,  however,  that  it  occupies 
the  streets  or  highways  any  more  exclusively  than  if  it 
were  operated  by  horse  power.  The  answer  avers  that 
*' electricity,  besides  being  as  safe  and  as  easily  man- 
aged as  horse  power  for  the  propulsion  of  street  cars, 
is  more  quiet,  more  cleanly,  and  more  convenient 
than  horses,  both  for  residents  on  the  streets  used 
by  said  cars,  and  for  the  public  generally,  and 
also  causes  much  less  wear  and  injury  to  the  streets 
and  highways  than  is  occasioned  by  street  cars  of  which 
horses  are  the  motive  power."  These  averments,  the  case 
being  heard  on  bill  and  answer,  must  be  taken  as  true. 
We  see  no  reason  to  doubt  their  truth.  It  is  urged  that 
electricity  is  a  dangerous  force,  and  that  the  court  will  take 
judicial  notice  of  its  dangerousness.  The  court  will  take 
notice  that  electricity,  developed  to  some  high  degree  of 
intensity,  is  exceedingly  dangerous,  and  even  fatally  so,  to 
men  or  animals,  when  brought  in  contact  with  them ;  but 
the  court  has  no  judicial  knowledge  that,  as  used  by  the 
defendant  company,  it  is  dangerous.  The  answer  denies 
that  it  is  dangerous  to  either  life  or  property.  It  is  also 
urged  that  the  cars,  moving  apparently  without  external 
force,  alarm  and  frighten  horses.  This,  so  far  as  it  is  alleged 
in  the  bill,  is  denied  in  the  answer.  We  see  no  reason  to 
suppose  that  this  danger  is  so  great  that  on  account  of  it 
the  railway  should  be  regarded  as  an  additional  servitude. 
The  answer  alleges  that  many  street  railways,  opei'ated  by 
electricity,  in  the  same  manner  as  the  defendant's,  are  in 
use  in  different  States,  and  that  many  more  are  in  process 
of  construction. 

Reference  has  been  made  to  cases  which  hold  that  tele- 
graph or  telephone  poles  and  wires,  erected  on  streets  or 
highways,  constitute  an  additional  servitude,  entitling  the 
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owners  of  the  fee  to  additional  compensation;  and  from 
these  cases  it  is  urged  tha^  the  railway  here  complained  of 
is  an  additional  servitude,  by  reason  of  the  poles  and  wires 
which  communicate  its  motive  powers.      There  are  cases 
which  hold  as  stated,  and  there  are  cases  which  hold  other- 
wise.    But,  assuming  that  telegraph  and  telephone  poles 
and  wires  do  add  a  new  servitude,  we  do  not  think  it  fol- 
lows that  the  poles  and  wires  erected  and  used  for  the  ser- 
vice of  said  street  railway,  likewise  add  one.     Telegraph 
and  telephone  poles  and  wires  are  not  used  to  facilitate  the 
use  of  the  streets  where  they  are  erected  for  travel  and 
transportation,  or,  if  so,  very  indirectly  so  ;  whereas  the 
X)oles  and  wires  here  in  question  are  directly  ancillary  to 
the  uses  of  the  streets,  as  such,  in  that  they  communicate 
the  i)ower  by  which  the  street  cars  are  propelled.     It  has 
been  held,  for  reasons  which  we  consider  irrefragable,  that 
a  telegraph  erected  by  a  railroad  company  within  its  loca- 
tion, for  the  purposes  of  its  railroad,  to  increase  the  safety 
and  efficiency  thereof,  does  not  constitute  an  additional 
servitude,  but  is  only  a  legitimate  development  of  the  ease- 
ment originally  acquired.      Westei^n   Union  Telegraph 
Co.  T.  Rich,  19  Kan.  517. 

Our  conclusion  is,  that  the  complainants  are  not  entitled 
to  the  relief  prayed  for  on  the  grounds  alleged,  and  that  the 
bill  be  dismissed,  with  costs. 


Note. — This  case  is  cited  in  Louisvillle  Bagging  Mfg.  Co.  v.  Cent.  Pass. 
By,  Co.t  ante,  p.  236 ;  HaUey  v.  Rapid  Trans,  St.  Hy,  Co.,  ante,  p.  283 ; 
Lockhart  v.  Ry,  Traction  Co., post,  p.  814. 

See  note  to  Detroit  City  Ry.  v.  Milla,  pout. 
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Charles  Lockhart  et  al.  v.  Craig  Street  Railway 
Company  and  Duquesne  Traction  Company. 

Pennsylvania  Supreme  Courts  Jan.  6y  1S9I, 

(189  Pa.  St.  419.) 

Electric  railway.— Rights  op  abutting  owners.— Injunction. 

a  preliminary  injunction  should  not  be  granted  at  suit  of  abutting  owners 
to  restrain  an  electric  railway  company  from  erecting  poles  and  string- 
ing wires  in  a  city  street ;  the  company  having  both  legislative  authority 
to  build  and  operate  its  railway  and  municipal  permission  to  erect  its 
poles. 

The  fact  of  contemplated  disturbance  of  a  new  asphalt  pavement,  paid  for 
by  plaintiffs  by  assessment  in  the  ordinary  way,  is  immaterial. 

Both  legislative  and  city  authorities  have  the  right  to  authorize  the  build- 
ing of  street  railways,  without  compensation  to  property  owners. 

Legislative  authority  to  form  a  company  for  the  purpose  of  constructing 
street  railways  "  for  public  use  in  the  conveyance  of  passengers  by  any 
other  power  than  by  locomotive  "  authorizes  the  construction  of  elec- 
tric railways. 

A  statute  authorizing  the  construction  and  maintenance  oiv  i  street  railroad 
is  not  unconstitutional  because  it  fails  to  provide  means  for  paying  dam- 
ages  to  abutting  owners  in  advance. 

Case  of  this  series  cited  in  opinion :  Taggart  v.  Newport  St,  Railtoay  Co.^ 
vol.  3,  p.  306. 

Appeal  by  plaintiffs  from  order  refusing  preliminary 
injunction,  at  suit  of  twenty-eight  owners  of  property 
abutting  on  a  street  which  had  been  recently  paved  with 
asphalt  pavement,  at  their  expense,  paid  by  assessment,  to 
restrain  an  electric  railway  company  from  erecting  poles 
and  stringing  wires.  The  grounds  of  complaint  were  that 
both  poles  and  tracks  would  be  a  continuous  trespass  upon 
the  property  of  plaintiffs  and  serious  obstruction  to  the 
passage  of  the  street ;  and  would  deprive  them  of  easy  and 
convenient  access  to  the  street ;  also  that  the  running  of  the 
cars  would  deprive  them  of  the  quiet  they  had  enjoyed 
and  would  make  their  property  less  valuable. 
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Further  facts  appear  in  the  opinion  below,  rendered  by 
Stowe,  p.  J. :  The  questions  raised  by  the  bill,  answer  and 
affidavits,  are  all  merged  in  one  inquiry,  to  wit :  Have  the 
defendants,  or  either  of  them,  shown  the  legal  right  to 
construct,  operate  and  maintain  a  railway  on  Negley  avenue, 
as  proposed  by  them  ?  This  involves  the  proper  interpreta- 
tion of  defendants'  charters,  the  constitutionality  of  the 
acts  under  which  they  were  granted,  and  the  validity  of  the 
ordinances  of  the  city  of  Pittsburgh,  granting  them  the 
right  to  build  and  operate  the  road  in  question. 

It  cannot  be  doubted,  at  this  day,  that  the  Legislature  of 
Pennslyvania  has  the  power  to  authorize  the  incorporation 
of  companies  with  power  to  build  and  operate  railways 
with  horses  over  the  streets  of  cities,  with  the  authority 
and  consent  of  the  authorities  of  said  cities,  as  provided  by 
section  9,  article  17  of  the  Constitution.  And  it  is  too  late 
to  say  that  such  use  and  occupation  of  the  streets  impose 
such  an  additional  burden  or  servitude  thereon,  as  rendei*s  it 
necessary  to  provide  for  compensation  therefor  to  the 
owners  of  abutting  property.  Nor  can  it  be  successfully 
urged  that  the  proper  municipal  authorities  may  not  at 
their  discretion,  repair,  improve  and  change  the  pavement 
put  down  by  the  city,  whenever  it  may  be  done  without  any 
additional  cost  or  expense  to  the  city  or  property  owners, 
so  far  at  least  as  it  may  be  of  any  usual  and  ordinary 
character. 

The^ower  over  the  streets  vested  in  the  city  authorities 
seems  to  be  absolute,  so  far  as  its  exercise  is  not  inconsis- 
tent with  their  ordinary  use,  and  does  not  take,  injure  or 
destroy  the  property  of  adjoining  owners.  Therefore,  I  do 
not  think  the  fact  that  the  plaintiffs  secured  the  paving 
of  a  street  from  the  city,  for  which  they  paid  in  the  ordinary 
way  by  assessment,  took  away  any  right  the  city  had  to 
repair  or  change  the  pavement  or  grade  of  the  street,  or 
to  exercise  over  it  the  same  power  it  has  over  any  other 
street  or  alley  in  the  city. 

There  can  be  no  doubt  that,  unde^  a  proper  charter,  the 
city  had  a  right  to  allow  the  streets  to  be  used  for  a  street 
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railway,  with  horses  as  a  motive  power.  So  far  as  the  street 
use  proper  is  concerned,  there  is  no  substantial  difference 
between  the  tracks  of  such  a  street  railway  and  one  ojDer- 
ated  by  electricity.  We  may  then  assume  that,  in  the 
occupation  of  the  street  with  tracks,  intermediate  paving, 
and  the  appliances  in  ordinary  use  for  railways  operated  by 
horses,  there  is  nothing  of  which  the  plaintiff  can  legaJly 
complain.  Whatever  dust,  noise  and  annc  yance  is  incident 
they  must  submit  to. 

But  there  is  a  material  and  substantial  difference  between 
such  a  road  and  the  one  contemplated  by  defendants  as 
niggards  its  relations  to  plaintiffs'  property.  The  proi)osed 
n>ad  not  only  occupies  the  middle  portion  of  the  street  or 
cartway,  but  will,  as  a  necessary  part  of- its  machinery, 
have  iron  posts  some  eighteen  feet  high,  permanently  fixed 
three  or  four  feet  in  the  ground,  along  or  near  the  curb  of  the 
pavement  or  sidewalk,  upon  which  will  also  be  placed  per- 
nianent  lines  of  wire  crossing  the  street,  and  upon  which 
will  also  be  placed  a  permanent  wire  over  each  track  run- 
ning longitudinally  with  the  street.  Do  these  singly  or 
altogether  amount  to  such  a  taking  of  plaintiffs'  property 
as  is  prohibited  by  the  Constitution  without  compensation  ? 

The  placing  of  wires  over  the  streets  does  not  appear  to 
be  a  taking  of  plaintiffs'  property.  The  streets  are  dedi- 
cated to  the  public  use,  and  a  citizen  has  certain  special 
rights,  as  an  abbutting  owner,  but  I  cannot  see  how  a  wire 
run  through  the  air  above  the  streets  can  be  said  to  be  a 
taking,  injury,  or  a  destroying  of  his  property.  But  another 
question  arises  in  reference  to  the  jiosts  placed  in  the  ground 
for  the  support  of  the  wires  by  means  of  which  the  cars 
are  moved.  It  has  generally  been  understood  in  Pennsyl- 
vania that  the  abutting  owner  has  a  fee  to  the  middle  of 
the  adjoining  street,  and  that  the  public  has  only  a  right  of 
passage  over  it :  Chambers  v.  Furry ^  1  Y.  167 ;  Lewis  v. 
Jones^  1  Pa.  336.  But  this  must  not  be  taken  in  its  literal 
sense,  especially  in  towns  and  cities.  What  might  be 
considered  an  invasion  of  private  right,  so  far  as  the  use  of 
a  highway  is  concerned,  in  the  country,  might  not  be  so  in 
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a  city.  Thus  a  city,  by  virtue  of  its  general  authority,  may 
build  sewers  in  streets,  and  the  adjoining  proprietor  is  not 
entitled  to  have  damages  assessed  as  for  a  new  use  or  servi- 
tude :  Fisher  v.  Harrisburg.  2  Gr.  291 ;  CoTie  v.  Hartford^ 
28  Conn.  363 ;  Traphagen  v.  Jersey  City,  29  N.  J.  Eq.  206; 
MichenerY.  Philadelphia,  118  Pa.  535.  In  such  case,  the 
street  is  not  only  used  without  compensation  to  the  adjoin- 
ing owner,  but  he  is  compelled  to  pay  for  the  use  of  the 
sewer. 

So,  the  right  to  lay  down  gas  pipes  in  the  street  given  by 
the  Legislature  to  municipal  authorities,  without  allowing 
compensation,  has  been  recognized  by  the  courts,  and,  while 
it  has  not  been  expressly  ruled  in  Pennsylvania  that  I  know 
of,  Mr.  Justice  Sterrett,  in  Sterling's  App.,  Ill  Pa.  41, 
while  deciding  that  a  gas  line  was  an  additional  burden  which 
entitled  the  owner  to  damages  in  the  country,  said :  "As 
to  the  streets  and  alleys  in  cities  and  boroughs,  there  are 
reasons  why  a  different  rule,  to  some  extent,  should  prevail . ' ' 
Such  has  been  taken  to  be  the  law  in  cities  by  common 
consent.  I  do  not  think  that  any  one  ever  heard  of  a  suit 
in  Pennsylvania  to  recover  damages  for  injury  done  merely 
by  running  a  gas  pipe  along  the  street  in  front  of  his 
premises  under  municipal  authority.  So  with  water  pipes, 
awning  posts,  fire  plugs  and  lamp  posts.  These  all  more  or 
less  impinge  ujKin  the  absolute  right  of  an  owner  of  the 
soil,  are  not  necessary  to  accommodate  public  travel,  or  even 
consistent  with  the  public  right  to  an  unobstructed  passage- 
way. And  it  may  be  now  taken  as  settled  that  the  owner's 
rights  as  to  abutting  property  are  subject  to  the  paramount 
right  of  the  public,  and  the  rights  of  the  public  are  not 
limited  to  a  mere  right  of  way,  but  extend  to  all  beneficial 
legitimate  street  uses,  such  as  the  public  may  from  time  to 
time  require. 

The  use  of  the  streets  for  sewers,  tunneling,  public 
cisterns,  gas  pipes,  water  pipes,  and  other  improvements 
necessary  for  the  comfort  and  convenience  of  the  citizens  of 
cities  and  towns,  so  long  as  they  do  not  substantially  inter- 
fere with  the  use  of  the  streets  as  such  appear  to  be  under 
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legislative  and  municipal  control.  Dillon  on  Mun.  Corp., 
section  699.  The  case  of  Tagyavt  ▼.  Tiie  Sewj^oH  BaiU 
way  Co.,  decided  this  year  by  the  Supreme  Court  of  Rhode 
Island,  is  directly  in  point,  and  if  good  law,  covers  the  case 
in  hand.  My  own  impression  is  tlmt  the  use  of  poles,  wires 
and  other  necessary  appliances,  such  as  are  proposed  to  be 
used  by  defendants,  is  not  in  any  respect  a  greater  intei  Ter- 
ence with  the  ownership  of  the  adjoining  property  owner  on  a 
street,  than  the  use  of  streets  for  fire  plugs,  horse  troughs, 
and  lamp  posts,  which  have  long  and  generally  been 
recognized  as  within  the  power  and  control  of  the  city 
government. 

Recognizing  the  right  of  the  Legislature  and  city  author- 
ities to  authorize  the  building  of  railways  upon  the  streets 
of  a  city,  without  compensation  to  property  owners,  because 
it  is  a  means  of  public  transportation  and  accommodation, 
the  necessary  and  proper  apparatus  for  moving  them  must 
be  allowed  to  follow  as  an  incident,  unless  there  is  some- 
thing illegal  in  its  construction  or  use.  The  proposed  con- 
struction here  is  no  more  illegal  by  reason  of  its  effects 
upon  the  owners  of  property,  so  far  as  actual  interference 
with  their  rights  to  use  the  streets  is  concerned,  than  so 
many  lamp  posts,  and,  if  compensation  could  not  be  com- 
pelled for  the  ground  taken  by  them,  neither  should  it  be 
for  the  posts  supporting  the  wires  in  this  case. 

Thus  far  I  have  assumed  that  the  charters  of  the  defend- 
ants gave  the  right  to  defendants  to  exercise  their  powers 
to  construct,  maintain  and  operate  a  street  railway  on 
Negley  avenue.  But  plaintiffs'  counsel  lay  great  stress 
upon  the  point  that,  under  the  acts  of  assembly  cited, 
defendants  have  no  right  to  build  and  operate  a  road, 
because  no  power  is  conferred  thereby  to  do  so.  His 
argument  is  that  no  such  power  is  expressly  given  by  the 
act  of  1889,  and  cannot  be  implied.  But  with  this  I  am 
unable  to  concur. 

The  act  of  May  14,  1889,  is  entitled  "  An  act  for  the  cor- 
poration and  government  of  street  railways  in  this  Com- 
monwealth," and  provides  "  that  any  number  of  person?, 
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not  less  than  five,  may  form  a  company  for  the  purpose,  of 
constructing,  maintaining  and  operating  a  street  railway  on 
any  street  or  highway  upon  which  no  track  is  laid,  OT 
authorized  to  be  laid,  *  *  *  with  the  privilege  of 
occupying  so  much  of  any  street,  used  or  authorized  to  be 
used,  under  any  existing  charters,  as  is  hereinafter  pro- 
vided, for  public  use  in  the  conveyance  of  passengers  by 
any  other  power  than  by  locomotive."  This,  leaving  out 
restricting  matter  of  location,  would  read  :  "A  company 
may  be  formed  for  the  purpose  of  constructing,  etc.,  a 
street  railway  for  public  use  in  the  conveyance  of  pas- 
sengers by  any  other  power  than  by  locomotive."  The 
method  of  forming  such  company  is  then  provided  for,  and 
when  incorporated  it  was  to  have  the  power  and  privilege 
of  succession,  to  sue  and  be  sued,  make  and  use  a  seal,  and 
hold  real  and  personal  estate.  Section  fifteen  provides  that 
**no  street  passenger  railway  shall  be  constructed  by  any 
company  incorporated  under  this  act  within  the  limits  of 
any  city  *  *  *  without  the  consent  of  the  local  author- 
ities," etc.  Section  sixteen  requires  the  construction,  etc., 
to  be  commenced  within  one  year  after  the  consent  of  the 
proper  local  authorities,  etc. 

It  is  true  that  the  act  does  not  say  the  corporation  shall 
have  the  right  to  build,  maintain  and  operate  a  railroad, 
but  it  does  say  that  a  company  may  be  formed,  under  the 
provisions  of  the  act,  for  that  purpose ;  and,  to  suppose  the 
Legislature  authorized  a  company  to  be  formed  for  a 
specific  purpose,  and  then  say  that  when  formed  it  had  no 
power  to  carry  out  the  purposes  of  its  creation,  because 
they  did  not  declare  in  so  many  words  that  they  should 
have  the  power  to  do  the  very  purpose  for  which  it  was 
created,  is  a  refinement  of  Interpretation  I  do  not  think 
warranted  by  either  reason  or  authority. 

To  my  mind,  the  power  of  the  Craig  Street  Eailway  Com- 
pany to  construct  and  maintain  a  railroad,  on  compliance 
with  the  terms  of  the  act  under  which  it  was  incorporated, 
is  clear,  and  that  these  defendants  have  shown  a  legal 
right  to  proceed  and  construct  the  railway  contemplated  by 
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them,  unless  the  failure  to  provide  means  by  which  the 
plaintiff  may  have  such  damages  as  they  may  sustain, 
assessed  and  paid,  or  secured  in  advance,  renders  the  act 
unconstitutional.  Upon  this  question  I  am  not  free  from 
doubt,  but  the  decided  inclination  of  my  mind  is  that  the 
act  is  not  unconstitutional  for  that  reason,  because  the  use 
of  the  streets  for  the  purpose  of  applying  motive  power  in 
the  manner  proposed,  is  not  such  a  new  use  as  in  cities 
should  be  treated  as  outside  the  proper  purpose  for  which 
streets  will  be  held  to  have  been  originally  dedicated  to  the 
public  use.  Taggart  v.  Newport  Railway  Co.y  before  cited, 
is  exactly  in  point. 

The  case  presented  by  plaintiffs  is  certainly  not  so  clear 
from  doubt  that  a  chancellor  should  grant  an  injunction, 
summarily  stopping  a  great  public  improvement,  before 
final  hearing,  more  particularly  if  the  position  taken  by 
plaintiffs  is  correct  and  defendants  have  no  legal  right  to 
take  possession  of  the  streets  as  they  are  about  to  do.  A 
common  law  action  will  compel  them  to  pay  all  damages 
arising  to  plaintiffs,  and  thereafter  equity  would  probably 
afford  a  complete  remedy  by  which  the  wrong  done  them 
could  be  fully  corrected. 

The  injunction  prayed  for  is  refused. 

£!.  Y.  Brecky  James  F.  Rohhy  W.  W.  Thompson  and  John 
McCleave^  for  appellants. 

JohnM.  Kennedy^  W.  A.  Stone,  8.  A.  McQVwag^  Charles 
\  McKee  and  D,  T.  Watson,  for  appellees. 


Per  Curiam:  The  decree  is   afilrmed  and  the  appeal 
dismissed,  at  the  costs  of  the  appellants. 

Decree  afllrmed. 


Note.— This  case  is  cited  in  Commtmnoealih,  ex  rel.  DUt  Atty,  ▼.  West 
Chester,  post,  as  authoritative,  and  in  Detroit  City  Ry,  Co.  v.  IfiUt,  potiC 
as  illustrative  of  the  tendency  of  the  courts  to  the  decision  that  electric 
railways  create  no  new  servitude. 

See  note  to  case  last  above  named. 


UTAH,  1891.  321 


Railway  Co.  v.  Ogden  City  et  al. 


Ogden  City  Railway  Company  v.  Ogden  City  et  al. 

Utah  Supreme  Court,  April  1, 1691. 

(2«  Pac.  R.  288.) 

Electric  railways  ~  Eminent  domain. 

Electric  railways  tend  to  facilitate  travel,  and  the  use  of  streets  by  them 
may  be  permitted  by  municipal  authorities,  subject  to  the  general  rights 
of  public  travel,  to  such  sui>er vision  and  control  by  the  authorities  as  the 
safety  and  convenience  of  the  public  demand,  and  to  the  private  rights 
of  abutting  owners. 

A  statute  authorizing  the  right  of  eminent  domain  to  be  exercised  in 
behalf  of  **  fcteam  and  horse  railroads "  held  to  embrace  electric  street 
railways,  which  were  unknown  when  the  statute  was  enacted. 

Demurrer  to  the  complaint  in  an  action  brought  by  a  street  railway  com- 
pany to  enjoin  the  laying  by  another  company,  licensed  by  ordinance  of 
the  municipality,  of  additional  tracks  in  the  same  streets  already  occu- 
pied by  the  plaintiff,  and  to  declare  void  the  ordinance  granting  permis- 
sion to  the  defendants  to  use  the  street,  upon  the  grounds  (1)  that  public 
travel  would  be  impeded,  and  (2)  that  the  rights  of  plaintiff  as  an  abut- 
ting owner  would  be  infringed,  sustained,  the  relief  sought  being  too 
broad,  since  the  effect  would  be  to  deny  the  defendant  permission  to  use 
the  streets  even  under  the  law  of  eminent  domain. 

Appeal  by  plaintiff  below  from  judgment  of  District 
Court,  sustaining  demurrer  to  complaint  and  refusing 
injunction. 

L.  JR.  Rhodes  and  T.  J.  Hudson^  tor  appellant. 

A.  R.  Hey  woody  H.  P.  Henderson^  and  Ogdtn  HileSy  for 
re8x>ondents. 

Zait^e,  C.  J.:  The  complaint  filed  in  the  court  below  m 

this  case,  among  other  things,  alleged  that  on  October  7. 

1883,  the  city  council  of  Ogden  city  adopted  an  ordinance 

granting  to  the  plaintiff  permission  to  lay  down  a  double 
vol.  Ill — 21. 
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tracked  street  railway  on  Twenty-firth  street  and  Washing- 
ton avenue,  and  that  in  June,  1890,  the  city,  ui^on  certain 
conditions  named  in  the  ordinance,  gave  the  defendants  per- 
mission to  construct  a  double  tracked  railway  on  the  same 
streets,  to  be  operated  by  electricity ;  that  these  are  the 
main  business  streets  of  the  city ;  that  the  plaintiff  had 
constructed  on  them  a  single  track,  with  turn-outs ;  that  if 
it  were  to  lay  down  another,  the  two  would  occupy  about  20 
feet  in  width.;  and  that,  if  two  additional  tracks,  as  threat- 
ened by  the  defendants,  should  be  laid  down,  the  streets 
would  be  so  obstructed  by  the  four  tracks  as  to  greatly 
interfere  with  other  modes  of  travel,  and  that  if  poles 
and  wires,  as  threatened,  should  be  placed  in  front  of  the 
property  owned  by  plaintiff,  it  would  be  seriously  damaged 
thereby.  The  complaint  prays  that  the  ordinance  granting 
the  permission  to  defendants  to  lay  down  their  tracks  may 
be  declared  null  and  void  so  far  as  it  purports  to  grant 
to  defendants  any  right  to  construct  their  road  on  the 
streets,  and  that  they  be  enjoined  from  filing  the  bond 
exacted  as  one  of  the  conditions  of  the  permit.  A  prayer 
for  general  relief  is  also  added.  To  the  complaint  the  defend- 
ants interposed  a  demurrer,  which  the  court  below  sustained, 
and  also  refused  an  injunction.  From  the  decision  of  the 
court  the  plaintiff  has  appealed  to  this  court,  and  assigns 
it  as  error. 

The  points  urged  by  plaintiff  upon  the  argument  of  this 
appeal  call  for  a  consideration  of  the  authority  of  the  city 
council  to  give  permission  to  individuals  and  corporations 
to  construct  railways  upon  the  public  streets,  and  to  control 
their  location  and  operation  thereon.  The  city  council 
of  Ogden  city,  by  virtue  of  its  general  authority  over  such 
streets,  was  authorized  to  permit  street  car  companies  to 
construct  and  operate  their  roads  upon  them  ;  but  without 
special  authority  the  council  could  not  permit  ordinary 
railroads,  with  trains  propelled  by  steam  power,  to  do  so. 
The  permission  is  given  to  facilitate  public  travel,  and  for 
the  benefit  and  convenience  of  the  public.  The  permission 
to  such  companies  cannot  confer  upon  them  an  exclusive 


UTAH,  1891.  323 


Railway  Co.  v.  Ogden  City  et  al. 


right.  The  right  so  given  exists  in  common  with  the  right  oi 
travel  on  the  streets  in  wagons  and  by  other  vehicles,  and  on 
horseback  and  on  foot,  in  all  legitimate  ways.  Such  persons 
or  companies,  in  the  observance  of  all  reasonable  care  and 
caution,  have  the  right  to  pass  their  cars  over  their  tracks 
as  often  as  the  public  convenience  requires  and  the  demand 
will  justify.  The  cars  have  the  right  of  way,  and  the  travel 
by  other  means  and  in  other  ways  must  turn  out,  because 
it  can  and  the  cars  cannot.  The  city  authorities  have  the 
right  to  require  the  tracks  to  be  constructed  and  kept  in 
repair,  that  travel  by  other  roads  can  conveniently  and 
safely  use  them.  It  is  the  right  and  duty  of  the 
city  to  exercise  such  reasonable  control  over  the  construc- 
tion, repair,  operation  and  business  of  street  railways 
as  the  safety,  convenience  and  good  of  the  public 
demands.  The  private  rights  of  the  owners  and  occupants 
of  property  abutting  on  the  streets  must  also  be  protected, 
for  the  law  is  that  such  abutters  have  an  easement  in  the 
street  appurtenanant  to  their  property,  of  which  they  cannot 
be  deprived  without  their  consent,  or  without  just  compen- 
sation in  pursuance  of  the  law  of  eminent  domain ;  and  the 
council  has  the  power,  and  it  is  its  duty,  to  say  that  no 
more  than  a  reasonable  portion  of  the  street  shall  be 
occupied  by  street  railways,  and  it  has  no  right  to  consent 
that  more  shall  be  so  used.  In  his  work  on  Municipal 
Corporations,  Judge  Dillon  says :  '*  The  author  regards  the 
appropriation  under  legislative  authority  of  a  reasonable 
portion  of  the  street  for  a  horse  railway,  constructed  on  the 
gradual  surface  of  the  street,  and  used  under  municipal 
regulation  in  the  ordinary  mode,  to  be  such  a  use  as  falls 
within  the  purposes  for  which  the  streets  are  dedicated  or 
acquired  under  the  power  of  eminent  domain.  When  thus 
authorized,  and  so  regulated  by  the  public  authorities  as 
not  to  destroy  the  ordinary  and  usual  street  uses,  this  is  a 
public  use  within  the  fair  scope  of  the  intention  of  the 
proprietor  when  he  dedicated  the  street,  or  was  paid  for 
jiroperty  to  be  used  as  a  street.  Such  proprietor  must  be 
taken  to  contemplate  all  improved  and  more  convenient 
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modes  of  nse,  which  are  reasonably  consistent  with  the  use 
of  the  street  by  ordinary  vehicles  and  in  the  usual  modes. 
*  *  *  The  limitations  being  that  such  use  must  not 
deprive  the  abutter  of  his  property  rights  and  easements  in 
the  streets,  or  destroy  the  ordinary  uses  of  the  streets  as  a 
public  and  common  highway  open  to  all."  If  separate 
tracks  for  two  or  more  railroad  companies  on  a  street 
with  cars  operated  on  them  would  increase  the  hazards,  or 
seriously  obstruct  travel  thereon  in  other  ways,  or  interfere 
with  the  rights  of  abutters,  such  individuals  or  companies 
should  be  limited  to  the  common  use  of  the  same  track  or 
tracks.  This  could  be  done  by  suitable  conditions,  reser\^a- 
tions,  or  limitations  at  the  time  of  the  grant  of  the  right  of 
way,  or,  in  the  absence  of  them,  in  pursuance  of  the  law  of 
eminent  domain.  Section  3841  of  the  compiled  laws  of 
Utah  is  as  follows :  "The  right  of  eminent  domain  may  be 
exercised  in  behalf  of  the  following  public  uses :  *  *  * 
(3)  Wharves,  *  *  *  steam  and  hoi'se  railroads.  *  *  * 
Sec.  3843.  The  private  property  which  may  be  taken 
under  this  chapter  includes  :  (1)  All  real  property  belong- 
ing to  any  person.  (2)  Lands  belonging  to  this  territory, 
or  to  any  county,  incorporated  city,  village,  or  town,  not 
appropriated  to  some  public  use.  (3)  Property  approjDri- 
ated  to  public  use ;  but  such  property  shall  not  be  taken 
unless  for  a  more  necessary  public  use  than  that  to  which 
it  has  already  been  appropriated.  *  *  *  (5)  All  rights 
of  way  for  any  and  all  purposes  mentioned  in  section  3841, 
and  any  and  all  structures  and  improvements  thereon,  and 
the  lands  held  or  used  in  connection  therewith  shall  be  sub- 
ject to  be  connected  with,  crossed,  or  intersected  by  any 
other  right  of  way  or  improvement  or  structure  thereon. 
They  shall  also  be  subject  to  a  limited  use  in  common  with 
the  owner  thereof  when  necessary ;  but  such  uses  of 
crossings,  intersections  and  connections  shall  be  made  in 
manner  most  compatible  w^ith  the  greatest  public  benefit 
and  least  private  injury."  Electrical  railways  were  m^t 
mentioned  in  the  act,  but  horse  and  steam  railways  were. 
At  that  time  horse  and  steam  power  was  used,  because 
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thought  to  be  best.  Electricity  was  not  then  known  as  a 
car  motor ;  bnt  ingenuity  and  invention  have  since  sub- 
jected it  to  that  use,  and  it  is  being  substituted  largely  for 
the  others ;  and  we  have  no  hesitation  in  holding  that  under 
the  statute  the  right  of  eminent  domain  may  be  exercised, 
in  proper  cases,  in  behalf  of  electrical  roads  as  well  as  for 
steam  and  horse  railways. 

While  the  owner  of  a  railway  may  have  an  interest  in  its 
property,  that  interest  is  not  more  inviolable  and  sacred 
than  other  interests  in  property.  The  private  interest  is 
one  tiling,  and  the  public  use  is  another.  The  property 
is  taken  for  the  public  use,  not  to  transfer  the  interest  that 
one  person  has  in  the  property  to  another  person.  Such 
transfer  incidentally  and  necessarily  follows  in  order  that 
the  public  benefit  may  be  enjoyed.  When  the  tracks  of 
one  company  on  &  street  are  sufficient  for  the  business  of 
two  or  more  companies,  they  should  all  be  required  to  use 
them,  and  the  hazards  and  inconveniences  and  obstructions 
to  travel  by  other  modes  should  be  limited  to  the  tracks  of 
the  one  company.  If  the  interest  of  each  company  in  the 
railroad  property  used  in  common  is  sufficient  to  enable  to 
accommodate  the  public  travel,  that  is  sufficient.  It 
appears  from  the  allegations  of  the  complaint  that  the 
plaintiff  had  laid  down  but  one  track  on  the  ^streets 
named,  and  that  the  defendants  had  not  commenced  the 
construction  of  theirs.  The  court  below  was  asked  to 
declare  the  ordinance  giving  the  defendants  the  right  of 
way  on  them  void.  If  it  had  been  so  decreed  the  defend- 
ants could  not  have  laid  down  one  track,  and  it  does  not 
appear  that  one  additional  track  would  have  materially 
obstructed  travel  by  other  modes,  or  that  it  would  have 
interfered  with  plaintiff' s  private  easements  on  the  streets 
appurtenant  to  its  abutting  property.  The  effect  of  the 
decree  asked  by  the  plaintiff  would  have  been  to  deny  the 
defendants  any  permission  on  the  street  even  under  the 
law  of  eminent  domain ;  for  any  rights  obtained  under 
that  law  would  not  have  authorized  them  to  construct  their 
road  on  the   street   without  the  permission ,  of   the  city 
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council.  The  allegations  of  fact  are  not  sufficient  to  war- 
rant an  injunction  on  the  ground  that  the  construction  of 
the  defendant's  railway  would  damage  the  abutting  prop- 
erty by  materially  interfering  with  the  rights  appurtenant 
thereto.  Excejit  so  far  as  we  have  considered  this  case  it 
is  analogous  to  the  case  of  Henderson  v.  Hallway  0^^ ,  ante^ 
286  (decided  at  the  present  term). 
The  judgment  of  the  court  below  is  affirmed. 


Note.— See  note  to  Detroit  City  Ry.  v.  Mills,  post,  p.  333. 


Commonwealth,  ex  rel.  Dist.-Atty.  v.  Westchesteb. 

9 

C.  p.,  Cheater  Co.,  April  27, 180 1. 

(9  Pa.  Co.  Court  Rep.  542.) 

Electtrio  rau-way  poles.— Mandamus. 

The  building  of  an  electric  railway  in  a  street,  with  the  necessary  poke 
and  wires,  imposes  no  burden  upon  the  abutting  owner  not  compensated 
for  by  the  original  dedication  of  the  street. 

A  statute  authorizing  the  maintenance  of  a  street  railroad  to  be  operated 
by  any  motive  power  except  steam,  authorizes  the  use  of  electricity, 
and  so  the  maintenance  of  the  necessary  poles  and  wires,  although  tlieir 
erection  is  not  expressly  mentioned. 

One  judicial  body  cannot  interfere  by  mandamus  to  direct  another  body 
with  judicial  discretionary  powers  as  to  how  it  shall  exercise  such  dis- 
cretion, or  compel  it  to  revise  or  modify  its  decision. 

So,  where  the  authorities  of  a  borough,  exercising  a  power  duly  conferred 
upon  them  by  statute,  have  by  ordinance  permitted  the  erection  of  poles 
for  an  electric  railway,  the  courts  cannot,  in  absence  of  fraud  or  cor- 
ruption, compel  the  removal  of  the  poles  by  mandamus,  even  though 
they  constitute  a  nuisance. 

Case  of  this  series  cited  in  opinion :  Lockhart  ▼.  Craig  Street  Railway  Co,, 
vol.  8,  p.  814. 

Return  in  nature  of  demurrer  to  writ  of  alternative 
mandamus. 
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F.  C.  HbotoUj  for  relator. 
Butler  &  Windle,  for  defendants. 

Waddell,  p.  J. :  We  are  asked  by  certain  citizens,  in 
behalf  of  the  general  public,  to  issue  a  writ  of  mandamus, 
requiring  the  authorities  of  the  borough  of  Westchester  to 
remove  a  large  number  of  poles  already  erected  by  the 
Westchester  Railway  Company  upon  the  sidewalks  of  High 
and  Market  streets  in  the  said  borough. 

The  reasons  alleged  for  the  issuing  of  the  writ  are  that 
said  poles  have  been  erected  without  authority,  and  are  to 
sustain,  over  the  middle  and  along  the  sides  of  the  streets 
named,  one  or  more  electric  wires,  which  are  to  be  used  in 
connei^i^ion  with  the  railway  for  the  propulsion  of  the  cars 
by  an  electric  current ;  that  said  wires  will  be  uncovered 
and  will  be  crossed  by  numerous  telephone  and  telegraph 
wires,  and,  because  of  the  powerful  current  of  electricity 
necessary  to  be  carried  over  and  along  the  wires  of  the  rail- 
road company,  those  telei)hone  and  telegraph  wires  will 
become  dangerous  and  deadly  to  persons  and  property,  if 
any  derangement  of  said  wires  should  occur ;  that  by  reason' 
of  these  wires,  the  railway  tracks  are  liable  at  times  to  be 
charged  with  electricity  to  such  an  extent  as  to  seriously 
shock  horses  and  other  animals,  and  that  cars  propelled  by 
the  electric  system  frighten  horses  to  an  unusual  extent  and 
will  tend  to  prevent  the  streets  named  from  being  used  for 
travel  by  horses.  The  relators  further  allege  that  they 
believe,  if  these  poles  were  removed,  it  would  take  away 
from  the  railway  company  the  means  by  which  it  could  set 
up  and  maiQtain  the  appliances  which  make  its  system 
dangerous  to  the  public,  and  would  compel  the  railway  to 
either  put  its  wires  under  ground  or  cause  it  to  employ 
other  motive  power. 

The  respondents,  in  return  to  the  alternative  mandamus 
issued  ux>on  these  various  allegations,  answer  and  say  that 
these  poles  were  erected  by  the  Westchester  Railway  Com- 
pany under  and  by  virtue  of  the  authority  given  them  under 
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the  provisions  of  the  act  of  May  14,  1889,  after  having 
obtained  the  consent  of  the  borough  authorities  to  construct, 
maintain  and  operate  a  railway  upon  the  streets  designated ; 
and,  further,  that  if  such  authority  is  not  given  by  said  act, 
they  have  not  obeyed  the  mandate  of  the  writ,  because 
such  a  writ  is  not  the  proper  proceeding,  under  the  facts 
alleged,  to  compel  the  removal  of  the  poles,  nor  is  such  a 
writ  the  proper  writ  to  prevent  the  danger  contemplated 
from  the  use  of  electricity,  as  is .  specilically  described  in 
the  petition  of  the  relators. 

The  relators  thereupon  reply  to  this  return  and  say  that 
tha  act  of  assembly  referred  to,  and  the  ordinance  granting 
the  railway  company  power  to  erect  the  poles,  are  unconsti- 
tutional and  void,  because  neither  provides  that  damages 
shall  be  paid  or  secured  to  be  paid  to  the  owners  or 
occupiers  of  property  along  the  streets  named  before  the 
taking  of  their  property,  or  injury  done  to,  or  destruction 
of,  the  same ;  and,  further,  that  they  can  properly  proceed 
by  the  writ  of  mandamus  to  compel  the  removal  of  the 
poles  in  question;  and  they,  therefore,  ask  that  a  peremptory 
mandamus  may  issue,  commanding  the  borough  authorities 
'to  remove  the  same  at  once. 

It  will  thus  be  seen  two  questions  are  presented  for  our 
consideration ;  1st,  whether  the  act  of  assembly  referred  to, 
coupled  with  the  consent  of  the  borough  authorities,  confers 
any  power  to  erect  the  poles,  and,  if  so,  whether  the  act  is 
constitutional?  And,  2nd,  if  the  act  does  confer  this 
power,  and  is  constitutional,  then,  whether  the  facts  alleged 
in  the  petition,  and  not  denied  by  the  return,  are  sufficient 
to  authorize  the  court  to  direct  the  removal  of  the  poles  by 
mandamus  ? 

We  may  say,  at  the  outset,  that,  although  a  mandamus 
is  a  deraandable  writ  of  common  right,  yet  it  will  be  granted 
only  in  extraordinary  cases,  where  there  would  otherwise 
be  a  failure  of  justice :  James  v.  ComWs,  13  Pa.  72 ;  Heading 
V.  Covi.,  11  Pa.  200. 

The  act  of  assembly  in  question  provides 
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That  any  number  of  persons,  not  less  than  five,  may  form  a  company  for 
the  purpose  of  constructing,  maintaining  and  operating  a  street  railway  on 
any  street  or  highway  upon  which  no  track  is  laid,  ♦  ♦  ♦  for  public 
use,  in  the  conveyance  of  passengers,  by  any  power  other  than  by  locomo- 
tive, etc 

And,  further,  that 

No  street  passenger  railway  shall  be  constructed  by  any  company  incor- 
I>orated  under  this  act  •  •  •  without  the  consent  of  the  local  author- 
ities,  etc. 

• 

It  is  true,  the  act  does  not  expressly  authorize  the  Gom- 
I>any  to  erect  poles,  nor  does  it  make  any  provision  for 
paying,  or  securing  to  be  paid,  any  damages  incurred  by 
reason  of  the  occupancy  of  the  street  for  railway  purposes; 
the  company  has  the  power,  however,  to  build  the  railroad 
and  convey  passengers  by  any  power  other  than  steam. 
This  authorizes,  in  our  opinion,  the  use  of  electricity  ;  and, 
in  using  electricity  by  overhead  wire,  the  erection  of  polei 
appears  to  be  necessary.  They  constitute  a  part  of  the 
system  adopted  by  the  company  for  the  propulsion  of  their 
cars,  and,  having  been  erected  with  the  consent  of  the 
borough  authorities,  must  be  allowed  to  remain,  unless  th^^ 
act  of  assembly,  under  which  the  company  and  the  borough 
authorities  are  acting,  is  unconstitutional,  for  the  reasons 
stated  ;  or  unless  some  other  reason  is  shown  for  their 
removal.    .  Liohigston  v.  Wolf^  136  Pa.  533. 

As  we  have  said,  no  provision  is  .made  for  the  payment, 
or  securing  the  payment,  of  any  damage  done  to  property 
owners.  Such  a  provision,  however,  does  not  appear  to  be 
necessary.  The  street  is  already  dedicated  to  the  public 
travel,  and  the  building  of  a  railway  upon  it  does  not 
appear  to  impose  any  additional  servitude  on  the  property 
of  adjoining  owners. 

Wliat  views  may  have  heretofore  been  entertained  by  the 
profession  upon  this  subject  are  now  set  at  rest  by  the 
Supreme  Gouit  in  their  decision  in  Lockhart  v.  Craig 
Street  Riiilway  Co.,  reported  in  the  21st  volume  of  the 
Atlantic  Reporter.    They  hold  that  **  the  construction  of 
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car  tracks  in  the  streets  of  a  city,  and  the  erection  of  poles 
along  the  sides  thereof  on  which  wires  are  suspended  across 
and  along  the  street,  are  not  such  a  new  taking  of  the 
street  or  the  imposition  of  such  additional  servitude  on  the 
property  of  adjoining  owners  as  will  entitle  them  to  com- 
pensation," and  the  decision  is  not  limited  to  any  given 
number  of  wires,  but  is  broad  enough  to  include  all  the 
appliances  necessary  to  the  proper  running  of  the  railway. 
The  new  use  is  not  such  an  injury  as  is  to  be  paid  for. 
This  being  the  case,  it  was  not  requisite  that  the  act  or  the 
ordinance  should  provide  any  means  of  payment  for  the 
alleged  injury.  We  cannot  say,  therefore,  that  the  omission 
to  do  so  renders  the  act  or  ordinance  unconstitutional,  and 
we  think  the  railway  company  had  authority,  under  the 
act,  to  erect  the  poles  after  they  obtained  the  consent  of 
the  borough  authorities  to  construct  their  road. 

Are  the  facts  alleged  in  the  petition  sufficient,  then,  to 
authorize  us  to  issue  the  writ  prayed  for  ?  This  constitutes 
the  second  inquiry. 

A  mandamus  is  a  commandatory  writ.  It  lies  where  there 
is  a  clear  legal  right  in  the  relator,  a  coiTesponding  duty  in 
the  defendant,  and  a  want  of  any  other  adequate,  appro- 
priate and  specific  remedy.  It  is  invoked  for  the  enforce- 
ment of  duties  to  the  public  by  officers  and  others  who 
either  neglect  or  refuse  to  perform  them.  He  or  they  who 
demand  it  must,  in  all  cases,  establish  a  specific  legal  right 
to  it,  as  well  as  show  the  duty  of  the  defendants  to  do 
what  is  demanded,  and  demonstrate  the  want  of  any  legal 
remedy.  Com.  ex  rel.  Hamilton  v.  Councils  of  Pittsburg^ 
34  Pa.  496;  Com,  ex,  reL  Armstrong  v.  CoirCrs  of 
Allegheny  Co,y  37  Pa.  279  ;  PJtocnix  Iron  Co.  v.  Com,^  113 
Pa.  570.  The  relators  base  their  right  to  have  the  poles 
removed  upon  the  allegation  that  they  are  to  be  used  for 
the  support  of  wires,  which  will,  in  turn,  carry  a  deadly 
and  destructive  current  of  electricity.  Yet  this  current  is 
to  be  used  to  propel  the  cars  of  the  railway  company, 
as  shown  by  the  petition.  It  will  thus  be  seen  that 
the  poles  are  a  part  of  the  api)liances  to  be  used  by  the 
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railway  company  in  operating  their  road.  In  fact,  the 
relators  concede  that,  if  they  are  removed,  it  will  compel 
the  company  to  make  use  of  some  other  means  to 
operate  their  road.  It  is  to  be  presumed  that  these 
matters  complained  of  were  all  considered  when  the 
borough  authorities  consented  to  the  erection  of  the 
pole^.  As  appears  by  the  petition,  it  was  necessary 
for  the  railway  company  to  obtain  the  consent  of  the 
borough  authorities  before  they  could  construct  their 
road  upon  the  streets  in  question ;  and  it  further  appears, 
by  the  petition,  that  this  consent  was  obtained  on  the 
30th  day  of  August,  1890.  Upon  that  day  the  borough 
council  passed  an  ordinance  which,  the  petition  says, 
among  other  things,  provided  that  the  company  should 
have  the  right  to  erect  electric  wires,  poles  and  other 
appliances  required  to  operate  the  railway.  We  are, 
therefore,  justified  in  saying  the  borough  authorities  must 
have  considered  the  propriety  of  erecting  these  poles  for 
the  use  and  purposes  for  which  they  have  been  erected.  It 
was  their  duty  to  do  so,  and  after  examining  the  matter 
they  consented  to  their  erection.  In  fact,  the  poles  could 
be  erected  only  after  their  consent  was  obtained.  It  could 
not  have  been  given  without  understanding  the  object  in 
view  and  considering  the  propriety  of  using  the  streets  in 
the  manner  contemplated.  The  power  to  consent  implies 
the  exercise  of  deliberation  and  discretion.  When  the 
Legislature  gave  the  borough  authorities  the  right  to  say 
whether  or  not  a  railway  company  should  construct  its  road 
upon  the  streets  of  the  town,  it  necessarily  conferred  upon 
these  authorities  discretionary  powers,  and  they  could 
only  use  this  discretion  by  deliberation  and  the  exercise  of 
judgment.  They  were,  therefore,  acting  in  a  judicial  and 
not  in  a  ministerial  capacity,  when  they  were  considering 
the  question;  and  when  they  authorized  the  erection  of 
these  poles,  it  was  the  result  of  their  deliberative  judgment. 
We  are  now  asked  to  revise  this  decision  and  reverse  it  by 
ordering  them  to  remove  the  poles  which  they  thus  con- 
sented should  be  erected.     This  cannot  be  done.     We  have 
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no  such  power.  We  might  have  compelled  them  to  con- 
sider the  question,  but  we  could  not  then  have  directed 
their  conclusions,  nor  can  we  revise  them  after  they  have 
been  reached.  As  long  ago  as  1812,  and  frequently  since, 
the  Supreme  Court  of  this  State  has  held  that  "when  a 
person  or  body  is  clothed  with  judicial,  deliberative  or  dis- 
cretionary powers,  and  he  or  it  has  exercised  such  powers, 
according  to  its  discretion,  mandamus  will  not  lie  to 
compel  a  revision  or  modification  of  the  decision  resulting 
from  the  exercise  of  such  discretion,  although  in  fact  the 
decision  may  have  been  wrong,  provided  such  decision 
was  devoid  of  fraud  or  corruption,"  On'ffUh  v.  Cochran^ 
6  Birm.  87 ;  Com.  v.  Perkins^  7  Pa.  42 ;  Com.  v.  Mitchell^ 
82  Pa.  350 ;  RunJcle  v.  Com.,  97  Pa.  328;  Decheri  v.  Com., 
113  Pa.  241. 

The  matter  is  res  adjudicata  and  we  cannot  disturb  it. 
The  proper  authorities,  after  full  deliberation,  have  said 
that  the  poles  should  go  up,  and,  in  the  absence  of  any  alle- 
gation of  fraud  or  corruption,  \ve  cannot  say  they  must 
come  down.  A  mandamus  is  not  granted  to  undo  an  act 
already  done.  .  The  validity  of  the  act  done  cannot  be  tried 
in  this  way.  "It  is  granted  when  that  has  not  been  done 
which  should  be  done,  but  not  for  the  purpose  of  undoing 
what  has  been  done."  Short  on  Extraordinary  Remedies, 
250;  Ex  parte  Burtfs,  103  U.  S.  238.  We  cannot  say, 
therefore,  that  there  is  a  clear  legal  right  in  the  relators  to 
have  the  poles  removed,  or  a  corresponding  duty  on  the 
part  of  the  defendants  to  remove  them.  If  it  should  be 
alleged  that  they  are  an  obstruction  to  public  travel  and 
will  become  dangerous  to  i^eople  and  property  by  reason  of 
the  use  to  be  made  of  them,  and,  therefore,  have  become  a 
nuisance  since  their  erection,  we  would  still  be  unable  to 
order  their  removal  by  a  writ  of  mandamus.  As  we  have 
seen,  the  relators  must  be  without  any  other  adequate, 
appropriate  and  specific  remedy  before  they  can  invoke 
this  writ.  We  must  remember  that  the  present  applica- 
tion is  in  behalf  of  the  public.  The  relators  do  not  allege 
that  they  received  any  special  injury  by  reason  of  the 
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erection  of  the  poles.  Such  an  obs traction  of  the  side- 
walk not  being  more  injurious  to  them  than  it  is  to  the 
citizens  at  large,  an  indictment  is  exclusively  the  remedy 
to  abate  it.  Beading  v.  Com.,  11  Pa.  201 ;  Hoffner  v. 
Cam.y  28  Pa.  114 ;  Buck  Mountain  Coal  Co.  v.  Lehigh 
Coal  &  Nav.  Co.,  50  Pa.  100. 

Thus  we  see  the  relators  would  have  a  specific  and  ade- 
quate remedy  for  the  removal  of  the  poles,  if  they  could 
now  be  regarded  as  a  nuisance,  and  the  court  could  not 
issue  the  writ  here  asked  for  to  remedy  this  condition  of 
things.  Believing,  therefore,  that  the  borough  authorities 
were  authorized  to  allow  the  erection  of  the  poles  in  ques- 
tion, and  did  consent  thereto,  and  that  the  act  of  assembly 
conferring  this  power  is  constitutional ;  and  finding,  further, 
that  we  have  no  authority  to  revise  the  exercise  of  this 
power  and  that  the  relators  have  failed  to  establish  a 
clear  legal  right  to  have  the  poles  complained  of  removed, 
we  must  refuse  to  issue  the  writ  of  mandamus  as  prayed 
for. 

Writ  refused. 

NOTS.— See  note  to  rext  case. 


The  Detboit  Citt  Railway  v.  Mehuill  B.  Mills  and 

JOUN  BUEITMEYEU. 

Michigan  Supreme  Courts  May  8, 180U 

(85  Mich.  6S4.) 

Elbcibic  kailwat.— Abuttino  owners.'  Injunction.— Constitutional 

LAW. 

In  an  action  by  an  electric  railway  company  to  restrain  abutting  owners 
from  interfering  with  the  construction  of  it6  railway  in  a  certain  street, 
three  out  of  five  judges  decided  in  favor  of  the  complainant ;  one  con- 
fining himself  to  the  grounds  that  the  complaint  was  proceeding  under 
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color  of  legal  authority  in  construe tinj;  its  road  and  tlie  defendant  had  a 
complete  legal  remedy ;  and  two  finding  upon  the  merits  (1)  that  the 
Legislature  had  conferred  upon  cities  of  the  State  tlie  light  to  authorize 
street  railway  companies  and  use  any  motive  power  whatever,  including 
electricity,  although  that  was  unknown  as  a  motive  power  at  the  time 
the  act  was  passed,  and  (8)  that  the  use  of  a  city  street  for  railway  pur- 
poses imposes  no  new  burden,  and  therefore  compensation  to  abutting 
lot  owners  is  not  requisite  to  the  power  of  a  city  to  authorize  the  con- 
struction  of  railway  appliances. 

The  other  two  judges  held  that  a  new  servitude  is  imposed  by  the  erection 
and  maintenance  of  electric  poles  and  wires  even  for  purposes  of  transit, 
and  therefore  that  abutting  owners  may  properly  have  the  aid  of  the 
courts  to  restrain  the  erection  of  such  poles  and  wires  until  provision  is 
first  made  for  compensation  to  them. 

Cases  of  this  series  cited  in  the  prevailing  opinions :  Potter  v.  SaginaK 
Union  Street  Railiray,  vol.  3,  p.  299 ;  Pierce  v.  Drew^  vol.  1,  p.  571 ; 
Taggart  ▼.  Newport  8t,  Railwat/  (o.,  vol.  8,  p.  806 ;  Julia  Building 
Aaaociation  v.  Bell  Teleph,  Co,,  vol.  1,  p.  801  ;  Louisville  Bagging,  dtc, 
Co.  ▼.  Cent.  Pass,  Ry,  Co,,  vol.  3.  p.  236 ;  Halsey  v.  Rapid  Transit  Ry. 
Co.,  vol.  3,  p.  283;  Pelton  v.  East  Clevelnnd  H,  R,  Co.,  vol.  8.  p.  215: 
Lockhart  v.  Craig  St.  Ry.  Co.,  vol.  8,  p.  814. 

EiiROB  to  Wayne  county. 

Bill  to  restrain  interference  with  construction  of  an  elec- 
tric railway. 
Appeal  by  defendants  below.    Facts  stated  in  opinion. 

Brennan  &  Donnelly,  8.  T.  Miller^  Hoyt  Post  and  W. 
IT.  Wells,  for  complainant. 

William  Look  and  II.  F.  Chipman  {Don  M.  DicJdnson, 
of  counsel),  for  defendants. 

Geant,  J.:  The  complainant  was  organized  in  May, 
1863,  under  chapter  94,  How.  Stat.  It  has  from  time  to 
time  extended  its  tracks,  under  the  direction  of  the  com- 
mon council,  upon  the  streets  of  the  city,  until  it  now  has 
many  miles  of  rog,d  and  large  amounts  of  money  invested. 
It  has,  during  the  twenty-seven  years  of  its  existence,  been 
engaged  in  the  business  of  carrying  passengers  to  and  from 
different  parts  of  the  city. 

January  3, 1889,  the  common  council  authorized  the  com- 
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plainant  to  lay,  construct,  use  and  operate  a  single  street 
railway  track  in,  along  and  through  Mack  street,  from  its 
conjunction  with  Gratiot  avenue  to  the  city  ;Iimits.  It  fixed 
the  rate  of  speed  at  not  less  than  six  nor  more  than  ten 
miles  per  hour.  It  also  provided  that,  whenever  the  com- 
plainant should  deem  it  advisable,  it  might  substitute  in 
lieu  of  animal  power  such  system  of  electric,  or  other 
motive  power,  except  steam,  as  should  seem  best  in  its 
judgment  for  the  purpose  of  properly  and  safely  conduct- 
ing its  said  business  in  said  city  of  Detroit,  upon  any  or  all 
of  its  said  lines  now  in  use  and  operated,  or  hereafter  to  be 
used  and  operated,  by  said  company,  and  that  such  change 
should  be  made  under  the  supervision  of  the  board  of 
public  works.  This  ordinance  was  duly  accepted  by  the 
complainant.  Complainant  proceeded  to  construct  its 
tracks  upon  Mack  street,  and  concluded  to  use  the  system 
of  electric  motive  power  instead  of  horse  power.  This 
svstem  is  the  same  as  the  one  involved  in  the  case  of 
Potter  V.  Saylnaw  Uniodi  Street  Hallway,  83  Mich. 
285.  The  system  and  the  construction  of  the  road  are 
sufficiently  described.  Complainant  was  proceeding  to 
erect  its  poles  upon  the  side  of  the  street  fronting  the 
premises  of  the  defendants,  the  poles  being  placed  125  feet 
apart.  The  defendants  interfered  with  the  construction 
by  cutting  down  the  poles,  and  threatened  to  continue 
to  do  so.  The  complainant  thereupon  filed  its  bill  of 
complaint  to  restrain  this  interference  on  the  part  of  the 
defendants. 

The  defendants  answered,  admitting  their  action,  and 
claiming  their  legal  right  thus  to  prevent  the  construction 
of  an  electric  street  railway  on  the  street.  They  allege  that 
street  railway  cars,  propelled  by  electricity,  cannot  law- 
fully be  used  on  the  street  in  the  manner  intended  by  cora- 
plainaut.  They  deny  the  power  of  the  common  council  to 
permit  the  erection  and  maintenance  of  this  electrical 
apparatus  without  the  consent  of  abutting  property 
owners,  or  without  condemnation  proceedings,  and  claim 
thatthe  construction  and  use  of  this  railway  limits,  impaira 
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and  impedes  the  use  and  enjoyment  of  their  property,  and 
imposes  an  additional  servitude  upon  the  street.  They  also 
tiled  a  cross  bill  praying  for  a  perpetual  injunction  against 
the  use  of  such  railway. 

The  case  was  heard  upon  the  pleadings  and  proofs,  and 
decree  entered  in  favor  of  the  complainant,  the  railway 
company. 

1.  The  act  under  which  complainant  is  organized  is 
attacked  as  unconstitutioniil  and  void  in  that  it  embraces 
more  than  one  object,  which  is  not  expressed  in  its  title. 

[This  is  discussed  at  length,  and  decided  to  be  unten- 
able.] 

2.  It  is  next  insisted  that  the  municiiDality  of  the  city  of 
Detroit  does  not  possess  the  power  to  permit  the  complain- 
ant to  operate  its  cars  by  electricity,  and  that,  therefore, 
the  complainant  is  acting  without  authority  of  law.  The 
precise  claim  is  that  chapter  94  How.  Stat,  does  not  author- 
ize the  use  of  this  motive  power  by  the  comi)anies  to  be 
organized  under  it,  but  limits  them  to  the  use  of  such 
powers  as  were  known  at  the  time  of  the  passage  of  the  act 
and  the  amendments  thereto.  Granting  this  position  to  be 
correct,  it  follows  that  the  action  of  the  complainant  is 
ultra  tires  of  the  corporation.  The  obvious  and  conclusive 
answer  to  this  claim  is  that  it  is  a  matter  between  the  com- 
plainant and  the  State.  The  defendants  are  not  in  position 
to  raise  the  question.  The  mere  usurpation  of  corporate 
authority  does  not  confer  upon  the  individual  the  right  to 
bring  suit  to  restrain  the  unlawful  exercise  of  authority, 
nor  to  raise  it  collaterally.  If  the  State  chooses  to  waive  it, 
or  by  its  silence  permit  the  action,  no  others  can  complain, 
so  long  as  the  personal  or  property  rights  of  the  individual 
are  not  evaded  or  affected.  It  therefore  follows  that, 
unless  these  defendants  are  injured,  they  are  not  concerned 
in  this  question.  Swartwoiit  v.  liailroad  Co.y  24  Mich.  393 ; 
Jones  v.  Habersham,  107  U.  S.  174  (2  Sup.  Ct.  Rep.  336)  ; 
Newell  v.  Railway  Co.,  35  Minn.  112  (27  N.  W.  Rep.  839)  ; 
Railway  Co.  v.  Orton^  32  Fed.  Rep.  471 ;  Bridge  Co.  v. 
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Prange^  36  Mich.  400.  Until  the  right  has  been  deter- 
mined in  a  direct  proceeding  brought  by  the  State  or  the 
city,  the  complainant  may  continue  the  use  of  such  power. 

3.  It  is  unnecessary  to  discuss  the  proposition  that  the 
right  of  the  complainant  to  use  electricity  is  not  conferred 
by  the  original  act  of  1855.  By  the  act  of  1867  the  right 
to  use  any  other  animal  power  was  expressly  conferred,  to 
be  exercised  under  the  authority  and  direction  of  the  muni- 
cipal authorities.  By  the  act  of  1871,  section  1  was 
amended  so  as  to  provide  for  constructing,  owning  and 
operating  a  train  railway  or  road  for  the  conveyance  of 
persons  or  property,  to  be  operated  by  horse  or  other 
animal  power,  or  by  steam,  or  by  pneumatic  or  any  other 
motive  power,  or  by  the  combination  of  them.  How.  Stat, 
sees.  3495,  3533.  Upon  the  authority  thus  conferred  the 
common  council  of  the  City  of  Detroit  passed  the  ordinance 
above  mentioned.  In  accepting  the  ordinance,  the  com- 
plainant accepted  the  provisions  of  the  law  as  an  amend- 
ment to  its  corporate  powers.  This  would  be  true  if  its 
articles  of  association  described  its  purpose  to  be  the  con- 
struction of  a  horse  railroad,  as  it  is  stated  to  be  in  defend- 
ants' brief.  The  language,  however,  of  the  articles  is 
broader  than  this,  for  its  purpose  is  declared  to  be  the 
construction  of  a  horse  or  city  railroad,  under  the  act  of 
the  Legislature  above  mentioned. 

The  general  railroad  law  enacted  in  1855  provides  for  the 

use  of  the  force  and  power  of  steam,  of  animals,  or  any 

mechanical  power,  or  any  combination  of  them.    If  some 

new  motor  (such  as  a  storage  battery,  which  counsel  for 

the  defendants  in  their  brief  say  will  no  doubt  be  discovered 

in  the  immediate  future)  should  be  found  to  take  the  place 

of  steam,  and  thereby  dispense  with  the  noise  incident 

thereto,  and  the  discomforts  and  dirt  and  smoke,  would  it 

be  contended  that  railroad  companies  could  not  use  it, 

under  the  provisions  of  this  law,  because  it  was  not  known 

at  the  time  the  law  was  passed  ?    These  laws  were  enacted 

in  times  of  rapid  advancement  in  the  mechanical  arts.  Thi3 

advancement  is  nowhere  more  forcibly  shown  than  in  the 
VOL,  HI— 22. 
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discovery  and  use  of  devices  and  motors  to  facilitate  travel 
and  transportation.  It  cannot,  in  my  judgment,  be  held 
that  the  Tjegislature  intended  to  limit  these  corporations  to 
the  use  of  things  that  were  then  known.  This  rule  would 
be  too  rigid  and  technical  to  merit  approval.  The  common 
law  is  more  elastic  and  progressive.  It  adapts  itself  to 
meet  the  needs  of  the  people,  and  the  advance  of  science 
and  civilization. 

As  well  it  might  be  contended  that  when  land  is  dedicated 
to  or  condemned  for  the  public  use  for  highways,  its  use 
must  be  limited  to  the  then  known  methods  of  travel  and 
transportation.  Engines  now  travel  over  nearly  every  public 
highway  in  the  agricultural  portion  of  the  country,  propel- 
led by  steam,  drawing  large  machines,  and  stopping  at 
nearly  every  farm  to  facilitate  the  work  of  the  farmers ;  yet 
upon  this  innovation  of  the  use  of  the  highway  this  same 
principle  was  invoked,  as  is  now  invoked,  to  prevent  it. 
Macomher  v.  Nichols^  34  Mich.  212.  In  this  case  the 
defendant  was  held  liable  in  the  Circuit  Court  for  running 
such  an  engine  along  the  highway.  In  his  opinion,  Chief 
Justice  CooLBY  says : 

''  Persons  making  use  of  horses,  as  the  means  of  travel  or 
traffic  by  the  highways,  have  no  rights  therein  superior  to 
those  who  make  use  of  the  ways  in  other  modes.  It  is  true 
that  locomotion  upon  the  public  roads  has  hitherto  been 
chiefly  by  means  of  horses  and  similar  animals,  but  persons 
using  them  have  no  prescriptive  rights,  and  are  entitled 
only  to  the  same  reasonable  use  of  the  ways  which  they 
must  accord  to  all  others.  Improved  methods  of  locomotion 
are  perfectly  admissible,  if  any  shall  be  discovered,  and 
they  cannot  be  excluded  from  the  existing  public  roads, 
provided  their  use  is  consistent  with  the  present  methods." 

Steam  has  been  used  as  a  motor  in  the  public  streets,  and 
its  use  sustained.  Moses  v.  Railroad  Co.^  21  111.  516.  The 
court  in  that  case  say  : 

'*A  street  is  made  for  the  passage  of  persons  and 
property,  and  the  law  cannot  define  what  exclusive  means 
of  transportation  shall  be  used.     *    *    *    To  say  that  a 
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new  mode  of  passage  shall  be  banished  from  the  streets,  no 
matter  how  much  the  general  good  may  require  it,  simply 
because  the  streets  were  not  so  used  in  the  days  of 
Blackstone,  would  hardly  comport  with  the  advancement 
and  enlightenment  of  the  present  age."  See,  also,  Fulton 
V.  Railway  Co.,  85  Ky.  640  ( 4  S.  W.  Rep.  332) ;  Stanley  v. 
City  of  Davenport,  64  Iowa,  463  (2  N.  W.  Rep.  1064). 

The  use  of  electricity  causes  no  greater  obstruction  or 
hindrance,  and  imposes  no  greater  burden  upon  the  streets, 
than  does  the  ordinary  horse  railway,  except  it  be  by 
placing  posts  along  the  streets,  a  matter  to  be  hereafter 
discussed.  The  electric  car  does  not  occupy  as  much  space 
upon  the  streets  as  does  the  car  with  the  horses  attached. 
It  is  not  more  noisy,  is  cleaner,  is  stopped  and  started 
quicker,  moves  faster,  is  more  readily  controlled,  and  by 
its  more  rapid  carriage  of  passengers,  relieves  the  street 
to  some  extent,  at  least,  of  travel.  These  are  matters  of 
common  observation.  Its  advantages  over  horse  power  are 
apparent.  But  it  is  most  severely  attacked  because  it  is 
dangerous,  and  evidence  of  accidents,  caused  by  it  in  this 
and  other  States,  was  introduced  by  the  defendants.  Some 
of  this  evidence,  it  appears,  was  used  in  the  courts  of  other 
States,  where  the  use  of  this  power  was  sustained.  It  has 
not,  however,  been  shown  in  this  s:iit  to  be  so  dangerous  as 
to  justify  the  court  in  enjoining  its  use.  The  electric  rail- 
way is  now  in  use  in  nearly  all  of  the  large  cities  and 
many  of  the  smaller  ones  of  the  country.  I  am  not  aware 
that  any  court  has  yet  enjoined  its  use  on  the  ground  of 
danger.  Steam  annually  causes  the  loss  of  many  lives  and 
great  destruction  of  property  ;  yet  no  one  has  ever  sought 
for  that  reason  to  enjoin  its  use  as  a  motive  power  in 
transportation.  This  matter  may  be  safely  left  where  the 
Legislature  has  left  it,  to  the  municipal  authorities,  who 
presumably  will  not  permit  the  use  of  those  things  which 
cause  unnecessary  danger.  1'he  Legislature  has  expressly 
conferred  upon  the  cities  of  this  State  the  right  to  authorize 
the  use  of  any  motive  power  whatever  upon  their  street 
railways.     Under  this  power  exists  the  ri^ht  to  authorize 
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the  use  of  electricity.  Williams  v.  Hailway  Co.^  41  Fed- 
Rep.  556. 

Defendants'  counsel  cite  as  an  authority  Omaha  Horse 
Ry.  Co.  V.  CaUe  Tramway  Co.,  30  Fed.  Rep.  324.  The 
language  then  used  by  Judge  Brewer  must  be  considered 
in  connection  with  the  facts.  The  question  there  involved 
was  not  whether  a  horse  railway  company  might  use  any 
other  motive  poweri  but  whether,  being  by  its  charter 
limited  to  the  use  of  horse  power,  it  might  restrain  another 
company  from  using  any  other  power.  The  complainant 
in  that  case  was  given  the  exclusive  right  to  build,  erect 
and  operate  horse  railways  within  the  city  of  Omaha,  and 
five  miles  adjacent  thereto.  This  was  under  a  special 
charter  from  the  Legislature  of  the  territory  of  Nebraska. 
The  defendant  was  proceeding  to  construct  a  cable  road, 
and  the  complainant  sought  to  enjoin  its  construction  and 
use  on  the  ground  that  the  defendant' s  road  was  included 
in  the  term  "horse  railways."  In  the  opinion  is  this 
language : 

"Is  it  probable  that  it  (the  Legislature)  intended  to  fore- 
close the  public  in  advance  from  all  the  benefits  of  possible 
inventions  and  discoveries  in  the  matter  of  street  railway- 
travel,  and  give  them  to  this  grantee?  Or  did  it  not 
rather  intend  that  its  grantee  should  take  that  complete 
and  single  thing  known  as  a  'horse  railway,'  with  all  of 
which  it  was  familiar,  and  retain  for  the  public  all  of  the 
unknown  possibilities  of  invention  and  discovery  in  refer- 
ence to  modes  of  street  railway  travel  V^ 

In  the  present  case,  under  the  authority  of  the  Legisla- 
ture, the  people  are  reaping  the  benefit  of  just  such  inven- 
tions, the  use  of  which  is  authorized  by  the  broad  and 
comprehensive  language  of  the  act,  as  was  evidently 
intended. 

4.  This  brings  us  to  the  important  question,  viz.,  does 
the  use  of  the  street  for  street  railways  impose  such  new 
burden  and  servitude,  additional  to  what  was  implied  by 
the  dedication,  that  it  is  beyond  the  power  of  the  city  to 
authorize  their  construction  without  additional  compensa- 
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tion  to  abutting  lot  owners  ?  As  already  shown,  no  restric- 
tions are  placed  upon  the  city  in  granting  these  franchises. 
The  lot  owner  sustains  a  threefold  relation  to  the  street : 

1.  As  one  of  the  general  public. 

2.  As  owner  of  the  reversionary  interest  to  the  center  of 
the  street. 

3.  As  owner  of  a  lot,  possessed  of  the  right  of  ingress 
and  egress  to  and  from  the  street. 

In  the  first  relation  he  has  the  right,  in  common  with 
every  other  member  of  the  public,  to  the  use  of  the  street. 
The  fact  that  vehicles  pass  along  the  street  upon 
tracks  level  with  the  bed  of  the  street,  and  leaving 
sufficient  room  for  him  to  pass  on  foot  or  with  his  vehicle, 
does  not  interfere  with  his  right.  The  fact  that  he  is  com- 
pelled to  turn  aside,  when  meeting  or  passing  a  car  upon 
the  track,  is  an  incident  to  the  use  of  the  street  but  no 
infringement  of  any  right  possessed  by  him.  He  is  not 
thereby  hindered,  delayed  or  obstructed  in  his  passage. 
Free  passage  is  all  the  law  gives  him. 

In  condemning  land  for  the  use  of  streets  and  highways, 
the  owner  receives  as  damages  the  full  market  value  of  his 
land.  After  it  has  been  condemned  or  dedicated,  there  is 
no  such  thing  as  damage  to  his  reversionary  interest,  caused 
by  any  use  which  is  a  public  one.  Whatever  may  have 
been  the  ancient  adjudications  limiting  the  rights  of  the 
public  in  the  streets  to  passage  and  repassage,  and  what- 
ever may  now  be  the  rule  with  regard  to  highways  in  the 
country,  with  the  growth  of  population  in  our  cities  have 
come  increased  needs  for  heating,  lighting,  draining, 
sewerage,  water,  eto.,  and  with  these  has  come  also  a  cor- 
responding extension  of  the  public  rights  in  the  streets. 
Immense  sewers  and  water  mains  may  be  dug,  and  the  soil 
removed,  culverts  and  drains  constructed,  without  com- 
pensating the  abutting  owners.  It  may  n.w  be  considered 
the  well  settled  rule  that  the  streets  of  a  city  may  be  used  for 
any  purpose  which  is  a  necessary  public  one,  and  the  abut- 
ting owner  will  not  be  entitled  to  a  new  compensation,  in 
the  absence  of  a  statute  giving  it.     Ang.  Highw.,  section 
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312 ;  Town  of  Palatine  v.  Kreuger,  121  lU.  74  (12  N.  E. 
Rep.  76) ;  Murray  v.  Commissioners ^  12  Mete.  4£5 ; 
JPierce  v.  Drew,  136  Mass.  75 ;  City  of  Boston  v.  Mich' 
ardson^  13  Allen,  146. 

So  far,  then,  as  these  defendants  are  concerned,  it  is 
immaterial  whether  they  or  the  city  own  the  fee  in  the 
street.  The  rights  are  the  same  in  either  case.  So  long 
as  they  are  unobstructed  in  the  use  and  enjoyment  of  their 
property,  having  convenient  ingress  and  egress,  and  the  use 
of  the  street  is  an  authorized  and  proper  public  use,  they 
have  no  legal  cause  for  complaint.  It  is  evident  that  street 
railways,  when  constructed  so  as  not  to  interfere  with  the 
rights  of  others  upon  the  street,  form  no  obstruction  to 
such  use  and  enjoyment.  They  make  no  more  noise  than 
the  omnibus  or  other  heavy  vehicles,  i  ra  not  more  danger- 
ous and  do  not  interfere  with  access  to  the  abutting  lots. 
They  constitute  a  modem  and  improved  use  only  of  the 
street  as  a  public  way.  These  improved  methods  become 
necessary  in  populous  cities.  The  use  is  the  same;  the 
methods  only  different.  Without  them,  clerks  and  work- 
ingmen  and  women  could  not  be  provided  with  cheap  and 
rapid  transit  from  their  working  places  to  the  suburbs  of 
the  city,  where  they  may  have  cheap  and  comfortable 
homes.  These  views  are  in  accord  with  the  clear  weight  of 
authority.  People  v.  Kerr^  27  N.  Y.  1S8 ;  Eellinger  v. 
Railroad  Co. ^  50  id.  206;  ilahady  v.  Railroad  Co.^  91  id. 
148;  Pierce  R.  R.,  231 ;  Mliott  v.  Railroad  Co.,  32  Conn, 
579  ;  Hinchman  v.  Railroad  Co.,  17  N.  J.  Eq.  75  ;  Attorney- 
General  y.  Railroad  Co.,  125  Mass.,  515;  Eichels  v.  Rail- 
way Co.,  78  Ind.  261 ;  Hobarty.  Railroad  Co.,  27  Wis. 
194 ;  Brown  v.  Duplessis,  14  La.  Ann.,  843  ;  Railway  Co. 
V.  Railway  Cb.,  31  Kan.  660  (3  Pac.  Rep.  284);  Smith  v. 
Railroad  Co.,  87  Tenn.  626  (11  S.  W.  Rep.  709);  Citizens' 
Coach  Co.  V.  Railroad  Co.,  33  N.  J.  Eq.  267;  Briggs  v. 
Railroad  Co.^  79  Me.  363;  Taggavt  v.  Railway  Co.  (R. 
I.),  19  Atl.  Rep.  326 ;  Clement  v.  City  of  Cincinnati,  16 
Wkly.  Law  Bui.  355 ;  Cooley  Const.  Lim.  (6th  ed.),  683  ; 
2  Dill.  Mun.  Corp.,  sec.  772;  Mills    Em.  Dom.,sec.  205. 
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They  are  also  in  accord  with  reason  and  common  sense.  It 
is  the  view  unanimously  adopted  by  this  court  in  Grand 
Hapids  &  L  B.  H.  Co.  v.  Ileisely  38  Mich.  62  (decided  in 
1878).  It  is  true  that  this  question  was  not  directly 
involved  in  that  suit,  but  the  extent  of  the  use  of  streets 
was  involved.  The  question  appears  to  have  been  carefully 
examined  by  the  court,  and  the  authorities  are  cited,  while 
it  maybe  termed  *' dictum,"  still  it  comes  to  us  as  the 
deliberate  opinion  of  the  learned  justices  who  then  con- 
stituted the  court,  and  as  such  is  entitled  to  great  weight. 
That  decision  clearly  voiced  the  practical  construction 
which  had  theretofore  been  placed  upon  these  laws  by 
the  people,  and  upon  the  faith  of  which  many  such  roads 
had  been  built  in  many  cities  of  the  State,  and  vast  sums  of 
money  invested. 

We  are  cited  by  defendants'  counsel  to  Taylor  v.  Bay 
City  Street  Railway  Co.^  80  Mich.  77.  The  distinction 
between  that  case  and  the  present  one  is  too  clear  to  require 
comment.  The  former  was  decided  upon  the  express  terms 
of  the  charter  of  Bay  City.  The  charter  of  the  city  of 
Detroit  contains  no  such  provisions.  The  question  here 
involved  was  not  there  even  discussed. 

6.  It  is  also  insisted  that  the  poles  interfere  with  access 
to  the  abutting  property,  and  therefore  constitute  an  invasion 
of  private  rights.  It  cannot  be  seriously  claimed,  under  the 
evidence  in  this  case,  that  these  poles  interfere  with  the 
present  occupancy  of  the  land ;  this  is  virtually  conceded  ; 
bat  defendants  insist  that,  in  platting  lots  and  selling  them, 
it  will  be  necessary  to  take  them  into  consideration.  This 
is  a  contingency  which  may  never  happen,  and  therefore  no 
damage  may  ever  result.  Should  it  ever  happen,  the  common 
council  have  ample  power  to  require  and  compel  these  poles 
to  be  so  placed  as  to  create  no  such  interference.  Failing 
in  this,  the  defendants  have  an  ample  remedy  in  the  courts. 
Such  contingencies  are  too  remote  to  form  any  basis  for  an 
injunction  or  for  damages.  ' 

It  has  frequently  been  held  that  telegraph  and  telephone 
poles  are  not  necessarily  erected  to  facilitate  the  use  of  the 
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streets,  and  consequently  that  they  create  an  additional 
servitude.  But  the  authorities  are  by  no  means  uniform. 
To  the  contrary  are  J^dia  Bldg.  Ass'n  v.  BeU  TelejyJu  Co.^ 
88  Mo.  258 ;  Pierce  v.  Drew^  136  Mass.  75.  These  decisions 
are  based  upon  the  doctrine  that  the  whole  beneficial  use 
of  the  land  has  been  taken  and  appropriated  to  the  public, 
and  that  one  of  the  original  uses  of  a  highway  was  the 
transmission  of  intelligence.  One  of  the  first  cases  to  make 
this  distinction  was  Tnggart  v.  Railway  Co.^  supra  (decided 
in  January,  1890).  Referring  to  this  case,  Judge  Dilloit 
says: 

"The  distinction  *  '^  *  is  so  fine  as  to  be  almost 
impalpable  and  it  suggests  serious  doubts  whether  both 
conclusions  are  sound  and  reconcilable.  The  general  sub- 
ject awaits  further  development  and  settlement."  2  Mrn. 
Corp.  (4th  ed.),  p.  893,  note. 

The  learned  author  does  not  state  which  he  believes  to  be 
the  correct  principle.  Since  then  the  question  as  to  whether 
the  erection  of  poles  for  electric  street  railways  constitutes 
an  additional  servitude  has  been  several  times  before  the 
courts,  and  thus  far  they  have  been  held  to  be  ancillary  to  a 
proper  use  of  the  street,  and  to  create  no  such  additional 
servitude.  IjOuisviUe,  etc,,  Manfg.  Co.  t.  JRuiltvay  Co. 
(Ky.);  Halsey  v.  Railivay  Co.  (N.  J.),  20  Atl.  Rep. 
869 ;  Pelton  r.  JRailroad  Co.,  22  Wkly.  Law  Bui.  67 ; 
Lockharfv.  Railway  Co.  (Penn.),  21  Atl.  Rep.  26. 

These  poles  used  by  the  complainant  are  a  necessary  part  of 
its  system.  When  they  do  not  interfere  with  the  owner's 
access  to  and  the  use  of  his  land,  we  see  no  reason  why 
they  should  be  held  to  constitute  an  additional  servitude. 
Certainly  they  constitute  no  injury  to  his  reversionary 
interest.  To  constitute  an  additional  servitude,  therefore, 
they  must  be  an  injury  to  the  present  use  and  enjoyment 
of  his  land.  But  they  do  not  obstruct  his  light  or  his  vision, 
as  do  the  structures  of  an  elevated  railroad.  Neither  they, 
nor  the  cars  they  assist  in  moving,  cause  the  noise,  steam, 
smoke  and  dirt  which  are  produced  by  steam  cars.  They 
do  not  interfere  with  his  going  and  coming  at  his  pleasure 
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when  placed  as  they  can  and  must  be,  so  as  to  give  him  free 
access.  Wherein,  then,  is  he  injured  ?  If  it  be  said  that 
they  are  unsightly,  and  therefore  oflfend  his  taste,  it  can 
well  be  replied  that  they  are  no  more  so  than  the  lamp  post 
or  the  electric  tower.  It  is  as  necessary  that  rapid  transit 
be  furnished  to  a  crowded  city  as  it  is  that  light  should  be 
furnished  to  its  streets.  Public  convenience  and  necessity 
must  control  in  all  such  cases. 

We  have  thus  far  discussed  the  questions  involved  upon 
the  assumption  that  sufficient  room  was  left  to  permit  the 
free  passage  of  teams  and  vehicles  when  the  cars  were  upon 
the  track.  It  is  claimed  by  the  defendants  that  this  space 
is  not  sufficient  for  that  purpose.  If  this  be  so,  it  is 
evidently  owing  to  the  condition  of  the  street,  which  is 
neither  graveled  nor  paved,  and  to  the  nature  of  the  soil, 
which  in  wet  times  is  very  muddy  and  difficult  to  travel. 
Such  was  its  condition  at  tho  time  this  controversy  arose, 
and  it  so  continued  during  all  the  time  to  which  the  testi- 
mony was  directed.  The  complainant's  track  is  in  the 
center  of  the  street.  Its  grade  was  established  by  the  city 
engineer,  and  presumably  the  grade  of  the  street,  when 
established,  will  be  the  same  as  the  grade  of  the  railway. 
The  poles  are  about  21  feet  7  inches  from  the  center  of  the 
road,  are  placed  between  the  ditch  and  the  sidewalk,  and 
average  10  feet  4  inches  from  the  fence  line.  The  track  is 
4  feet  8  inches  wide,  and  the  cars  are  the  same  width  as 
the  ordinary  horse  cars.  The  distance  from  the  rail  to  the 
I)ole  is  about  19  feet.  This  space  is  ample  for  the  passage 
of  teams  and  vehicles,  if  the  streets  were  properly  graded. 
The  evidence  uiDon  this  branch  of  the  case  is  entirely 
unsatisfactory,  and  insufficient  to  enable  us  properly  to 
determine  the  question.  It  is  apparent,  both  from  the 
opinion  of  the  learned  circuit  judge  and  the  exhaustive 
briefs  of  counsel,  that  this  was  a  matter  of  minor  considera- 
tion in  the  court  below,  the  main  desire  being  to  settle  the 
other  important  questions  involved.  The  road  bed  and 
track  were  first  constructed,  and  no  steps  were  taken  to 
enjoin  the  complainant  when  engaged  in  that  work,  and  no 
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objection  appears  to  have  then  been  made.  No  trouble 
arose  until  the  complainant  commenced  to  erect  its  poles, 
which  were  at  first  claimed  to  have  been  erected  outside  the 
street  limits  upon  the  defendants'  lands,  but  which  are 
clearly  within  such  limits. 

Under  this  record  we  can  only  announce  some  general 
principles,  leaving  the  defendants  without  prejudice  to  pur- 
sue such  remedy  as  they  may  have  when  they  can  establish 
a  violation  of  their  legal  rights. 

1.  The  complainant  cannot  lawfully  construct  and  ope- 
rate its  road  in  a  street  too  narrow  to  admit  the  passage 
of  its  cars  and  other  vehicles  at  the  same  time,  nor  so  con- 
struct it  as  to  interfere  with  the  rights  of  the  general  public 
in  the  street.  Grand  Rapids  St.  By.  Co.  v.  West  Side  SI. 
Ry.  Co.,48  Mich.  433. 

2.  Nor  in  a  street,  though  of  sufficient  width,  if  its  con- 
dition be  such  that  the  operation  of  the  railway  will  result 
in  the  practical  exclusion  of  others  from  the  use  of  the 
street.  A  railway  so  constructed  and  operated  would  be  a 
public  nuisance,  and  the  courts  would  abate  it. 

3.  The  complainant's  roadbed  and  track  must  be  built 
substantially  with  the  level  of  the  street,  so  as  to  permit 
vehicles  to  cross  without  difficulty. 

4.  The  poles  must  be  so  placed  as  not  to  interfere  with 
the  right  of  ingress  and  egress  to  abutting  property. 

It  is  insisted  that  the  court  was  in  error  in  excluding 
testimony  as  to  the  dangers  and  actual  perils  witnessed  by 
persons  from  the  use  of  the  new  method  of  transit,  for  the 
reason  that  this  testimony  had  a  bearing  upon  the  inter- 
ference with  the  customary  use  of  the  street.  This  ques- 
tion arose  three  times  upon  the  hearing.  On  the  first  two 
occasions  the  testimony  ruled  out  referred  entirely  to  the 
tendency  of  these  cars  to  frighten  horses.  The  court  made 
its  third  ruling  at  the  close  of  the  testimony  of  one  Mrs. 
Rascher,  who  had  testified  to  the  decrease  of  travel  upon 
the  street,  to  the  frightening  of  horses,  and  the  decrease  in 
rents.  The  court  then  announced  that  eight  or*  ten 
witnesses  had  testified  to  the  condition  of  the  road,  and  no 
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more  testimony  would  be  allowed  on  that  point.  Defend- 
ants' counsel  announced  that  they  had  a  large  number  of 
witnesses  to  the  same  effect,  and  asked  permission  to  .call 
two  or  three  more.  The  court  said  that  five  or  six  wit- 
nesses to  any  particular  fact  was  sufficient,  and  that  it  was 
clearly  within  its  discretion  to  limit  the  number  of  wit- 
nesses ;  that  as  to  the  points  already  covered,  defendants 
would  not  be  i)ermitted  to  call  more  witnesses,  but  as  to 
any  new  facts  they  might  call  more.  The  circuit  judge 
was  clearly  right  in  this  exercise  of  his  discretion.  Beyond 
this  exercise  of  discretion  the  court,  upon  the  hearing  in 
equity  cases,  can  exclude  only  such  testimony  as  is  scan- 
dalous and  impertinent. 

The  decree  of  the  court  below  is  affirmed,  with  the  costs 
of  both  courts. 

Long,  J.,  concurred  with  Grant,  J. 

Champlin,  C.  J. :  1  am  not  prepared  to  say  that  the  con- 
struction of  a  street  railroad  track  in  a  street  is  of  itself  no 
additional  burden  or  servitude  upon  the  street.  I  think 
it  is,  but  to  what  extent  depends  upon  all  the  facts 
and  circumstances  under  which  it  is  imposed.  If  the  cir- 
cumstances are  such  that  in  a  narrow  street,  or  in  the  mode 

of  construction,  it  becomes  a  nuisance  to  the  property 
owners   or   the   public,  as   pointed  out  by   my   brother 

Grant,  I  think  the  additional  servitude  would  be  quite 
apparent.  If  in  any  case  it  is  such  an  invasion  of  private 
rights  as  to  cause  damage  to  the  owner  of  the  fee  of  the  soil 
or  abutting  proprietors,  I  think  they  have  a  legal  remedy 
to  recover  such  damage  in  a  suit  at  law.  And  so  with 
regard  to  the  setting  of  poles  to  aid  the  propulsion  of  cars 
by  electricity.  I  do  not  think,  ordinarily,  it  is  such  a 
taking  of  private  property  as  requires  condemnation  and 
compensation  before  the  poles  can  be  set,  but  I  think,  if  the 
owner  suffers  damage  on  account  of  the  erection  of  poles, 
he  should  seek  his  remedy  at  law  for  such  damage. 

I  concur  in  the  result  reached  by  my  brother  Grant  for 
the  reasons: 
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1.  That  the  complainatit  was  preceding  under  color  of 
legal  authority  to  construct  its  railroad. 

2*  I  think  the  defendants  have  a  complete  legal  remedy 
for  all  injuries  complained  of  in  their  cross  bill. 


Note. —  McGrath  and  Morse,  JJ.,  each  wrote  long  dissenting  opinions, 
the  gist  of  which  is  contained  in  the  following  language  with  which  Jus- 
tice McGrath  begins  his  opinion : 

"  The  case  hinges  upon  the  question  as  to  whether  or  not  the  construction 
and  operation  of  a  street  railway  in  a  street,  and,  as  incident  thereto,  the 
placing  of  poles  therein  upon  which  are  to  be  stretched  electric  wires,  is  a 
new  servitude ;  and  I  am  clearly  of  opinion  that  a  street  railway,  whether 
operated  by  animal  power,  electricity  or  steam,  is  an  additional  burden.*' 

The  case  of  Merrill  B,  Mills  v.  Henry  N,  Brevoort,  Circuit  Judge,  Michi- 
gan Supreme  Court.  Oct,  30,  1889,  77  Mich.  210,  was  an  application  for  a 
mandamus  to  compel  the  respondent  to  vacate  the  injunction  under  con- 
sideration in  the  above  reported  case.  The  application  was  denied,  the 
court  intimating  its  preference  to  consider  the  whole  matter  on  the  merits 
upon  an  appeal. 

The  defendants  were  aUowed  to  add  to  their  answer  a  claim  for  the  effect 
of  a  cross  bill. 

In  the  foregoing  seventeen  cases,  relative  to  the  rights  and  remedies  of 
adjacent  property  owners,  in  respect  to  the  maintenance  of  electrical 
appliances  in  streets,  is  illustrated  the  rapid  growth  of  one  fruitful  source 
of  litigation,  especially  with  reference  to  electric  street  railways. 

Volume  1  of  this  series  contains,  in  complete  opinions  or  memoranda,  ten 
cases  concerning  the  rights  of  abutting  owners,  seven  of  which  are  con- 
cerned with  telegraph  or  telephone  and  the  other  three  with  electric  light 
apparatus. 

In  vol.  2  there  are  but  six  cases,  five  having  reference  to  telegraph  or 
telephone  and  one  to  electric  railway. 

Of  the  seventeen  cases  in  this  volume  three  each  pertain  to  telegraph  or 
telephone  and  electric  light,  while  in  eleven  cases  the  electric  street  rail- 
way is  concerned. 

Leaving  out  of  consideration  the  question  of  telegraph  lines  upon  rail- 
road rights  of  way,  which  are  considered  in  the  note  to  American  Trlej,h, 
<fc  Tel.  Co,  V.  Pearce^  ante,  p.  169,  thirty  cases  have  now  been  reported  in 
this  series  upon  the  rights  of  abutting  owners,  as  affected  in  twelve  cases 
by  the  appliances  of  the  telegraph  or  telephone,  in  twelve,  of  the  electric 
railway,  and  in  six,  of  those  used  in  the  business  of  electric  lighting. 

In  considering  these  cases,  it  will  be  observed  that  some  relate  to  the 
abutting  owner's  rights  purely  as  such,  without  reference  to  any  special 
damage  which  he  may  sustain ;  while  in  others  his  right  to  convenient 
ingress  and  egress,  light  and  air,  &c.,  were  in  question. 

I  believe  there  is  no  c.ise  in  which  the  latter  right  is  denied. 
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In  the  following  cases  it  was  expressly  affirmed  :  Tiffany  v.  U.  8,  Ilium, 
Co.  (N.  Y.),  vol  1,  p.  629 ;  H.  Clausen  &  Sons  Brewing  Co,  v.  B,  dr  O.  Tel, 
Co,  (N.  y.),  vol.  2,  p.  210;  Chesapeake  <fc  Pot,  Teleph.  Co.  v.  Mackenzie 
(Md.),  ante,  p.  196  ;  Pelton  v.  East  Cleveland  B.  B.  Co,  (Ohio),  ante,  p,  215. 

In  the  following  cases,  however,  a  temporary  injunction  was  denied 
where  special  injury  was  alleged,  upon  the  ground  that  the  public  benefit 
would  be  greater  than  the  private  injury,  and  that  the  plaintiffs  would 
have  a  complete  remedy  at  law.  Hewett  v.  W.  U.  Tel,  Co.  (D.  C),  vol.  2, 
p.  222 ;  Tracy  v.  Troy  <Sb  Lansingburgh  B,  -B.  Co.  (N.  Y.),  ante,  p.  227 ; 
Potter  V.  Saginaw  Union  Street  By,  (Mich.),  ante,  p.  229. 

Upon  the  other  question,  whether  or  not  the  maintenance  of  electrical 
appliances  in  streets  constitutes  a  new  servitude  for  which  the  abutting 
owner  is  entitled  to  compensation,  there  appears  to  be  a  difference  of 
opinion  with  reference  to  the  telegraph,  telephone  and  electric  light,  as 
illustrated  by  the  following  cases  reported  in  this  series : 

In  Ohio  (Smith  v.  Cent  Dist.  Tel.  Co.,  vol.  2,  p.  237),  in  Illinois  (Board 
of  Trade  Tel,  Co.  v.  Barnett,  vol.  1,  p.  565),  and  in  Virginia  (W.  U,  Tel, 
Co,  T.  Williams,  ante,  p.  237),  it  is  held  that  the  use  of  streets  for 
telegraph  purposes  imposes  an  additional  burden  ;  while  in  Massachusetts 
(Pierce  V.  Drew,  vol.  1,  p.  571),  it  is  held  that  it  does  not. 

In  New  York  (Met.  Teleph.  db  Tel,  Co.  v.  Colwell  Lead  Co.,  vol.  1,  p.  662), 
and  New  Jersey  (Broome  v.  N,  Y.  <fc  N.  J.  TelepJ^,  Co.,  vol.  2,  p.  259),  it  is 
held  that  the  maintenance  of  telephone  lines  imposes  a  new  servitude ; 
while  the  contrary  is  held  in  Louisiana  (Irtmn  v.  Ot.  So.  Teleph.  Co.,  vol.  1, 
p.  709),  and  Missouri  (Julia  Bldg.  Assn.  v.  Bell  Teleph,  Co.,  vol.  1,  p.  801). 

As  to  the  use  of  the  streets  for  electric  light  purposes,  that  a  new  burden 
is  created  is  held  in  Ohio  (McLean  v.  Brush  El.  Lt.  Co.,  vol.  1,  p.  488),  and 
the  contrary  in  New  York  (7tf<tle  v.  Brush  El.  Lt.  Co.,  vol,  1,  p.  508); 
though  douSted  as  to  private  lighting  (People,  ex  rel.  McManus  v.  Thomp- 
son, voL  1,  p.  554 ;  Consumers*  Oas  db  Elec.  Light  Co.  v.  Cong.  Spr.  Co., 
ante,  p.  211 ;  and  Johnson  v.  Thomson-Houston  Elec.  Co.,  ante,  p.  203). 

niere  seems  to  be  no  difference  of  opinion  as  to  the  use  of  streets  for  elec- 
tric railway  purposes,  all  authorities  agreeing  that  this  use,  which  facili- 
tates travel,  is  an  ordinary  street  use  for  which  the  original  compensation 
to  the  abutting  owner  was  made. 
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The  Rooky  Mountain  Bell  Telephone  Company  v. 

« 

The  Salt  Lake  City  Railway  Company. 

District  Court  of  Utah  Territory,  TJiird  Judicial  District,  Salt  Lake 

County,  July  SS,  18S9. 

(From  private  print.) 

Wires  in  streets.— Interference.— iNJUNcmoN. 

Application  of  a  telephone  company  for  an  injunction  to  restrain  an  elec 
trie  railway  company  from  erecting  overhead  wires  so  as  to  interfere 
with  the  operation  of  telephone  wires,  by  induction,  contact,  leakage  or 
otherwise,  denied,  it  appearing  that  there  was  no  probable  danger  from 
induction,  and  that  the  other  contemplated  dangers  were  uncertain ;  in 
short,  there  being  no  sufficient  evidence  of  irreparable  injury  to  warrant 
an  injunction. 

P.  L.  Williams^  attorney  for  plaintiff. 

•7.  L.  Rawlins^  attorney  for  defendant. 

Zane,  J.:  This  is  a  case  in  which  the  plaintiff  asks  foraa 
injunction  against  the  defendant,  restraining  it  from  using 
its  (defendant's)  wires,  so  as  to  interfere  with  the  use  of  the 
telephone  wires.  The  plaintiff  insists  that  the  defendant 
had  no  right  upon  the  streets  mentioned  in  the  complaint, 
and  the  defendant  also  takes  the  position  that  the  plaintiff 
has  no  legal  right  there.  I  am  disposed  to  regard  these 
parties  as  occupying  the  streets  mentioned  in  the  complaint 
rightfully,  with  all  the  rights  that  can  be  conferred  upon 
them  by  the  city  council.  They  are  there,  however,  with 
certain  duties  to  perform.  It  is  the  duty  of  each  one  to  use 
reasonable  precautions  to  protect  its  own  interests,  and  to 
prevent  injury  to  the  other,  or  any  other  person  or  cor- 
porations. 
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It  appears  from  the  evidence  of  this  case  on  this  motion 
that  the  telephone  wires  were  erected  first,  and  the  street 
car  wires,  or  portions  of  them,  have  been  hung,  and  are  now 
being  hung,  upon  posts  within  a  distance  of  about  eight 
feet  most  of  the  way,  some  places  farther  than  that.  They 
are  both  using  a  natural  agency,  one  for  the  communication 
of  sound,  or,  we  may  say,  the  human  voice,  at  a  distance ; 
and  the  other  for  the  purpose  of  communicating  motion 
propelling  street  cars,  and  each  has  a  valuable  franchise 
and  a  considerable  sum  of  money  invested,  and  it  is  the 
duty  of  the  court  to  protect  the  rights  of  each.  It  appears 
from  the  evidence  that  there  is  a  force  communicative  from 
one  wire  upon  which  electricity  is  being  conducted  to 
another  wire  which  is  used  for  the  same  purpose  within  a 
certain  distance.  This  is  known  as  induction.  It  is  com- 
municated without  contact ;  it  seems  to  extend  out  from 
the  wire  upon  which  this  current  is  passing  through  the 
atmosphere  or  other  matter  to  the  other  wire ;  and  if  the 
current  is  sufficient  it  aflfects  the  other  wire  at  some  consider- 
able distance.  In  this  way  the  railway  wires  contain  a 
greater  amount  of  electricity  than  the  telephone  wire,  and 
it  is  used  for  a  different  purpose.  The  use  to  which  electri- 
city is  applied  in  the  telephone  wire  is  very  delicate  in  its 
operations.  It  conveys  sound  and  articulate  sound;  it 
conveys  the  human  voice,  and,  of  course,  must  be  free  from 
confusion  and  noise ;  and  it  seems  that  the  noise  and  con- 
fusion that  attend  the  operation  of  the  wire  of  a  street  rail- 
way are  communicated  by  means  of  this  inductive  force  to 
the  other  wire ;  but  I  am  of  the  opinion  that  at  the  distance 
these  wires  are  apart,  and  the  distance  for  which  they 
parallel  each  other,  and  in  view  of  the  amount  of  electricity 
conveyed  upon  the  street  railway  wires,  there  will  be  no 
substantial  interference  with  the  telephone  wires  for  that 
reason.  Communication  of  messages  upon  the  telephone 
wires  will  not  be  impeded  by  induction,  as  I  think,  to  any 
substantial  degree. 

It  appears  also  from  the  evidence  that  the  electricity  upon 
the  circle  of  the  street  car  wires  and  rails,  and  the  earth. 
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The  Rocky  Mountain  Bell  Telephone  Company  v. 

ft 

The  Salt  Lake  City  Railway  Company. 

DiBtriet  Court  of  Utah  Territory,  Third  Judicial  Dittriet,  Salt  Lake 

County,  July  SS,  18S9. 

(From  private  print.) 

Wires  in  streets.— Interference.— iNjuNcmoN. 

Application  of  a  telephone  company  for  an  injunction  to  restrain  an  elec. 
trie  railway  company  from  erecting  overhead  wires  so  as  to  interfere 
with  the  operation  of  telephone  wires,  by  induction,  contact,  leakage  or 
otherwise,  denied,  it  appearing  that  there  was  no  probable  danger  from 
induction,  and  that  the  other  contemplated  dangers  were  uncertain ;  in 
short,  there  being  no  sufficient  evidence  of  irreparable  injury  to  warrant 
an  injunction.  .    , 

P.  L.  Williams^  attorney  for  plaintiff. 

J.  L.  liawIinSy  attorney  for  defendant. 

Zane,  J.:  This  is  a  case  in  which  the  plaintiff  asks  for  an 
injunction  against  the  defendant,  restraining  it  from  using 
its  (defendant's)  wires,  so  as  to  interfere  with  the  use  of  the 
telephone  wires.  The  plaintiff  insists  that  the  defendant 
had  no  right  upon  the  streets  mentioned  in  the  complaint, 
and  the  defendant  also  takes  the  position  that  the  plaintiff 
has  no  legal  right  there.  I  am  disposed  to  regard  these 
parties  as  occupying  the  streets  mentioned  in  the  complaint 
rightfully,  with  all  the  rights  that  can  be  conferred  upon 
them  by  the  city  council.  They  are  there,  however,  with 
certain  duties  to  perform.  It  is  the  duty  of  each  one  to  use 
reasonable  precautions  to  protect  its  own  interests,  and  to 
prevent  injury  to  the  other,  or  any  other  person  or  cor- 
porations. 
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It  appears  from  the  evidence  of  this  case  on  this  motion 
that  the  telephone  wires  were  erected  first,  and  the  street 
car  wires,  or  portions  of  them,  have  been  hung,  and  are  now 
being  hung,  ujyon  posts  within  a  distance  of  about  eight 
feet  most  of  the  way,  some  places  farther  than  that.  They 
are  both  using  a  natural  agency,  one  for  the  communication 
of  sound,  or,  we  may  say,  the  human  voice,  at  a  distance ; 
and  the  other  for  the  purpose  of  communicating  motion 
proi)elling  street  cars,  and  each  has  a  valuable  franchise 
and  a  considerable  sum  of  money  invested,  and  it  is  the 
duty  of  the  court  to  protect  the  rights  of  each.  It  appears 
from  the  evidence  that  there  is  a  force  communicative  from 
one  wire  upon  which  electricity  is  being  conducted  to 
another  wire  which  is  used  for  the  same  purpose  within  a 
certain  distance.  This  is  known  as  induction.  It  is  com- 
municated without  contact ;  it  seems  to  extend  out  from 
the  wire  upon  which  this  current  is  passing  through  the 
atmosphere  or  other  matter  to  the  other  wire ;  and  if  the 
current  is  sufficient  it  affects  the  other  wire  at  some  consider- 
able distance.  In  this  way  the  railway  wires  contain  a 
greater  amount  of  electricity  than  the  telephone  wire,  and 
it  is  used  for  a  different  purpose.  The  use  to  which  electri- 
city is  applied  in  the  telephone  wire  is  very  delicate  in  its 
operations.  It  conveys  sound  and  articulate  sound;  it 
conveys  the  human  voice,  and,  of  course,  must  be  free  from 
confusion  and  noise ;  and  it  seems  that  the  noise  and  con- 
fusion that  attend  the  operation  of  the  wire  of  a  street  rail- 
way are  communicated  by  means  of  this  inductive  force  to 
the  other  wire ;  but  I  am  of  the  opinion  that  at  the  distance 
these  wires  are  apart,  and  the  distance  for  which  they 
parallel  each  other,  and  in  view  of  the  amount  of  electricity 
conveyed  upon  the  street  railway  wires,  there  will  be  no 
substantial  interference  with  the  telephone  wires  for  that 
reason.  Communication  of  messages  upon  the  telephone 
wires  will  not  be  impeded  by  induction,  as  I  think,  to  any 
substantial  degree. 

It  appears  also  from  the  evidence  that  the  electricity  upon 
the  circle  of  the  street  car  wires  and  rails,  and  the  earth, 
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when  used  as  a  circuit,  is  liable  to  what  is  known  as  leak< 
age,  that  is,  the  leakage  would  be  from  the  metallic  con- 
ductor, consisting  of  the  street  car  track.  It  seems  that  the 
earth,  wherever  there  is  moisture  or  metal  in  it,  is  a 
common  field  in  which  this  element  or  agency  known 
as  electricity  travels  at  great  distances.  Whether 
it  travels  or  its  effects  are  felt  upon  itself  is  a 
question  which  I  am  not  prepared  to  decide.  The 
force  of  electricity,  when  it  escapes  from  the  metallic 
conductor  into  the  earth  where  there  is  moisture,  may  be 
felt  at  a  great  distance  ;  and  it  is  like  other  natural  agencies, 
when  a  x>erson  accumulates  and  gets  possession  of  a  suffi- 
cient amount  and  attempts  to  use  it,  he  must  take  care  of  it, 
and  see  that  it  does  not  do  any  damage  to  persons  or  pro- 
perty; it  must  be  confined  and  controlled  like  cattle  or 
other  animals  or  agencies.  Of  course  you  may  confine 
domestic  animals  by  fences  to  prevent  them  from  straying 
on  to  other  people's  property  and  damaging  crops.  So  witli 
this  electricity  ;  it  may  be  kept  upon  metallic  conductors, 
because  it  seems  as  though  one  peculiarity  of  it,  when  used 
as  it  is  used  in  telephone  wires  and  street  car  wires,  is  that 
there  must  be  a  circuit.  The  effect  must  pass  back  to  the 
other  poles.  It  seems  to  have  two  sides,  and  the  party 
using  it  may  keep  control  of  it  by  insulating  the  road  upon 
which  it  travels,  or  the  conductor. 

Now,  if  the  street  car  company  has  ground  connections, 
that  are  connected  with  the  dampness  in  the  earth,  at  some 
considerable  distance  from  any  grounding  of  the  telephone 
company,  the  effects  of  electricity  from  the  street  railway 
conductor  get  into  the  earth  and  pass  on  to  the  wires  of  the 
telephone  company,  and,  there  being  more  of  it,  like  all 
other  forces  of  which  we  know  anything,  the  stronger  over- 
comes  the  weaker ;  and  it  seems  to  go  there  with  a  good 
deal  of  noise  and  confusion  —  carries  with  it  the  noise  and 
confusion  attending  the  operation  of  the  street  railway, 
BJid  prevents  communication  upon  the  telephone  wires. 
Whether,  situated  as  these  lines  wiU  be  when  the  street 
railway  is  completed,  the  telephone  wires  will  be  effected  by 
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leakage,  as  it  is  called,  by  direct  communication,  either  by 
means  of  the  earth  or  some  other  medium,  it  is  not  per- 
fectly clear.  They  probably  will  be  to  some  extent ;  there 
will  be  some  interference ;  but  it  seems  from  the  weight 
of  the  evidence  that  either  of  these  parties  can  prevent 
this  from  this  cause,  by  insulating  their  conductors. 

The  earth  seems  to  be  a  common  field  in  which  electricity 
roams  and  exists,  as  well  as  the  atmosphere  in  damp  condi- 
tions. The  question  is,  whose  duty  is  it  to  insulate  his 
property,  so  to  speak  —  insulate  his  conductors  in  which  he 
is  using  this  natural  and  exceedingly  subtile  force  of 
nature,  for  their  own  benefit  and  the  benefit  of  the  public  ; 
because  both  these  companies  are  not  only  operating 
these  enterprises  for  their  own  benefit,  but  for  the  benefit  of 
the  public,  and  the  convenience  of  the  public.  By  illustra- 
tion, in  some  cases  people  are  required  to  fence  their  stock; 
in  others,  they  are  required  to  fence  their  fields.  Now, 
assuming  that  the  wires  of  the  plaintiff,  unless  one  or  the 
other  or  both  of  these  wires  are  insulated,  will  be  affected, 
the  question  is,  as  either  can  insulate  its  wires,  which 
ought  to  do  it.  A  person,  whether  natural  or  artificial,  in 
using  any  agency  that  is  dangerous  and.  may  cause  injury 
to  others,  ought  to  use  all  practicable  means  to  [prevent 
injury  ;  and  any  person,  whether  natural  or  artificial,  that 
is  using  property  which  may  be  injured  by  that  of  others, 
ought  to  use  all  reasonable  and  practicable  means  to  pro- 
tect their  own  property.  Whether  it  is  the  duty  of  the 
street  railway  company  to  insulate  its  wires,  or  the  duty  of 
the  telephone  company  to  insulate  its  wires,  I  hardly  deem 
it  necessary  to  decide  at  this  time,  because  there  is  so  much 
uncertainty  as  to  whether  the  injurious  effects  from  the  want 
of  insulation  will  follow  the  use  of  these  wires  ;  there  being 
so  much  uncertainty  about  it,  I  am  not  disposed  now  to 
decide  that  question.  If,  when  the  road  is  put  in  opera- 
tion, it  appears  that  the  street  railway  company,  by  its 
ox>eration  and  use  of  electricity,  injures  substantially  the 
plaintiff,  in  preventing  and  impeding  the  use  of  its  tele- 
phone wires,  then  the  application  can  be  presented.  It  is  a 
VOL.  Ill— 23. 
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question  about  which  there  might  be  a  difference  of  opinion 
as  to  which  of  these  corporations  should  insulate  its  wires. 
It  depends,  of  course,  largely  upon  the  practicability  of  the 
insulation  by  either.    If  it  is  practicable  for  one  to  insulate 
its  wires,  and  impracticable  for  the  other,  without  great 
difficulty  and  great  cost,  far  in  excess  of  that  of  the  other, 
it  would  seem  reasonable  and  right  that  the  one  that  has  the 
practicable  means  of  doing  it  should  make  use  of  it.    I  am 
inclined  to  think,  from  the  evidence,  that  it  is  perfectly 
pmcticable  for  either  of  these  corporations  to  insulate  its 
wires.    It  may  be  that  the  street  railway  company  can 
insulate  its  wires  with  less  difficulty  and  at  less  exi)en8e. 
If  the  insulation  has  to  be  so  extensive  as  some  experts 
have  indicated  in  their  affidavits  and  communications,  then, 
of  course,  it  would  be  very  expensive  and  difficult ;  but  I 
am  not  disposed  to  think    that    all    difficulties  are  real. 
These  experts,  while  I  have  no  doubt  they  are  very  compe- 
tent men,  when  they  are  not  practical,  adopt  theories  that 
seem  unreasonable,  to  the  uneducated  minds  at  least,  and  of 
course  theory  and  practice,  when  the  theory  is  the  true 
one,  must  always  agree.    It  turns  out  that  theories  very 
often  do  not  agree  with  practice.    The  results  in  that  show 
the  theory  not  true. 

It  is  also  insisted  by  the  plaintiff  that  the  wires  of  the 
street  car  company,  as  they  will  be  strung  upon  its  poles, 
will  be  dangerous  to  men  employed  by  the  telephone  com- 
pany, and  may  be  dangerous  to  its  property.  If  the  wires 
of  the  telephone  company  come  in  contact,  by  any  means, 
with  the  wires  of  the  street  car  company,  it  is  claimed  (and 
there  is  some  evidence  tending  to  show)  that  the  effects  may 
be  dangerous  to  persons  handling  wires  in  stringing  these 
upon  the  poles  and  repairing,  or  may  produce  fire  at  the 
stations  of  the  telephone  company.  I  am  disix>sed  to 
believe,  from  all  the  evidence,  that  there  is  no  such  danger 
if  the  telephone  company  use  due  care  in  stringing  its  wires 
and  in  repairing  them,  and  I  am  disposed  to  believe  that 
the  amount  of  electricity  used  by  this  street  car  comi)any 
on  its  wires,  if  brought  in  contact  with  the  wires  of  the 
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telephone  company,  will  not  be  likely  to  produce  injury  to 
any  great  extent.  Of  course,  if  the  injury  is  produced  by 
the  negligence  of  either,  the  one  guilty  of  negligence  must 
bear  the  loss.  If  injury  is  produced  to  the  telephone  com- 
pany by  the  negligence  of  the  street  car  company,  then  of 
course  the  telephone  company  could  recover  damages. 

The  court  will  not  grant  an  injunction  except  it  be  to 
prevent  irreparable  injury,  or  to  prevent  the  multiplicity  of 
suits,  and  it  must  be  established  by  a  preponderance  of  the 
evidence  that  the  injury  would  be  likely  to  occur  before  the 
injunction  is  granted.  In  view  of  all  the  evidence  in  this 
case,  I  am  disposed  to  hold  that  the  injunction  ought  not 
to  i^ue.  If  at  some  future  time  it  is  found  that  the  effects 
of  the  operation  of  this  street  railroad,  and  the  nse  of 
electricity  as  it  is  proposed  to  be  used  on  its  wires,  pro- 
duces different  effects  from  what  appears  probable  now, 
from  the  evidence,  then  an  application  can  be  made  and  the 
matter  can  be  heard  and  decided  in  the  light  of  better  evi- 
dence than  the  court  now  has.     The  motion  is  denied. 


NOTB. — Thia  case  is  cited  in  Louisville  Bagging  Mfg,  Co,  v.  Cent.  Pau, 
Sy.  Co,,  ante,  p.  236. 

See  note  to  Cincinnati  Inc,  PL  Ry,  Co,  v.  City,  drc.  Ann, ^ post ;  also,  note 
to  next  case. 
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The  Rocky  Mountain  Bell  Telephone  Company  v. 
The  Salt  Lake  City  Railroad  Company. 

District  Court  of  Utah  Territory,  Third  Judicial  District,  December, 

1889. 

(From  private  print.) 

Wires  in  streets.— Interference  of  uses.— iNJUNcmoN. 

An  application  by  a  telephone  company,  for  an  injunction  restraining  an 
electric  railway  company,  a  later  licensee,  from  so  maintaining  its  wires 
in  the  streets  of  a  city  as  to  interfere  by  induction  and  conduction  with 
plaintiff's  telephone  service,  was  denied,  although  the  telephone  com. 
pany  had  the  earlier  license  to  maintain  its  line  in  the  streets  and  it 
appeared  that  the  use  of  the  double  trolley  system  would  tend,  though 
imperfectly,  to  remove  the  trouble ;  it  appearing  that  it  was  in  the  power 
of  the  plaintiff  to  adopt  an  effective  remedy,  to  wit,  the  metallic  circuit, 
which  it  had  not  tried.  Importance  was  also  attached  to  the  fact  that 
the  defendant's  use  was  and  the  plaintiff's  was  not  within  the  puri>oses 
of  street  dedication. 

Zane,  Judge  :  This  is  an  application  to  the  court  by  the 
Rocky  Mountain  Bell  Telephone  Company  for  an  injunction 
restraining  the  Salt  Lake  City  Railroad  Company  from  use 
of  an  electric  current,  by  the  devices  it  now  employs,  as  a 
motive  power  to  propel  its  cars  on  the  streets  mentioned  in 
the  complaint. 

In  1880  A.  J.  Patterson  &  Co.  placed  their  telephone 
poles  and  ^vires  in  the  streets,  under  an  express  license 
from  the  city,  and  in  1883  that  company  transferred  all  its 
rights  with  respect  to  the  telephone  so  far  as  it  legally 
could  to  the  plaintiff,  and  the  latter  has  occupied  the 
streets  with  its  poles  and  wires  ever  since.  And  in  1887 
the  plaintiff  moved  its  line  of  poles  on  First  South  street 
from  the  side  to  the  center  of  the  street  by  the  permission 
of  the  city  ;  and  in  May,  1889,  it  removed  its  line  on  South 
Temple  from  the  side  to  the  centre  of  that  street  by  a  simi- 
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lar  permission,  and  as  changed  has  continued  to  use  both 
lines. 

The  defendant  insists  that  such  continued  occupation  of 
the  streets  by  the  plaintiff  is  unlawful,  because  it  never 
obtained  a  license  from  the  city  to  do  so.  In  view  of  the 
fact  that  the  city  has  the  control  of  the  streets,  subject  to 
the  right  of  the  public  to  use  them  as  a  highway,  and  of 
the  fkct  that  the  plaintiff  has  continued  to  occupy  them 
since  the  transfer,  without  objection  by  the  city ;  and  in 
view  of  the  further  facts  that  on  two  occasions  since  the 
plaintiff  became  the  owner  of  the  telephone,  the  city  gave 
its  consent  to  the  removal  of  the  poles  and  wires  from  the 
sides  of  two  of  the  streets  to  their  centres,  its  consent  willi 
be  presumed  until  an  objection  is  heard  from  it. 

'Die  defendant  was  incorporated  in  1 872,  under  an  act  au- 
thorizing the  incorporation  of  railroad  companies ;  and  the 
purpose  of  the  incorporation  mentioned  in  its  articles  was 
to  construct,  own,  maintain  and  operate  a  street  railroad 
for  carrying  passengers  within  the  corporate  limits  <3f  Salt 
Lake  City ;  and  inasmuch  as  electricity  for  the  propulsion 
of  cars  was  not  then  in  nse,  the  plaintiff  insists  that  the 
defendant  was  not  authorized  to  employ  it  as  a  motive 
power  in  the  operation  of  its  railroad.  The  authority  to 
operate  the  road,  without  mentioning  any  particular  power 
to  be  used  in  so  doing,  authorized  the  employment  of  any 
safe  and  appropriate  force  then  in  use,  or  that  might  be 
brought  under  human  control  by  new  inventions,  and 
employed  for  such  a  purpose. 

The  plaintiff  is  using  the  electric  current  to  transmit 
speech  on  wires  strung  on  poles  set  in  the  same  street  in 
which  the  defendant  is  using  a  more  potent  current,  upon 
wires  strung  on  other  poles  for  the  propulsion  of  street 
cars. 

The  trolley  wire  of  the  street  car  is  seventeen  feet  from 
the  ground  and  the  feed  wires  fourteen  inches  higher.  An 
ordinance  of  the  city  requires  the  telephone  wires  to  be  as 
much  as  thirty  feet  high.  In  places  they  are  that  high, 
but  in  other  places  they  are  not,  and  for  the  distance  of 
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almost  forty  rods  they  are  but  three  feet  and  six  inches 
alx)ve  the  feed  wire  of  the  defendant. 

The  plaintiff  uses  the  ground  circuit  and  the  defendant 
\ises  the  rails  with  connections  at  their  joints  to  complete 
its  circuit ;  but  they  are  so  connected  with  the  ground  that 
an  earth  distribution  occurs.  With  the  speech  conveyed 
by  the  plaintiflPs  current  enough  of  the  noise  made  by  the 
defendant  in  its  operations  often  reaches  the  ears  of  the 
plaintiffs  subscribers  to  impede  and  confuse  the  under- 
standing, and  in  some  instances  to  prevent  communication. 
It  also  appears  from  the  evidence  that  the  annunciators 
often  fall  and  the  bells  give  false  calls ;  and  on  one  or  two 
occasions  telephone  instruments  at  the  central  office  were 
burned  out,  causing  considei*able  damage. 

The  co-opeitition  of  the  human  tongue,  the  electric  cur- 
rent and  the  human  ear  in  communicating  thought  from 
mind  to  mind,  is  one  of  the  latest  and  most  difficult  achieve- 
ments of  human  ingenuity.  In  this  communication  the 
electric  current  becomes  a  most  sensitive  and  delicate  agent, 
and  to  perform  perfect  work  it  must  be  free  from  all  dis- 
turbance —  all  other  currents  must  be  excluded.  Not  so  for 
the  electric  current  employed  for  the  propulsion  of  cars  or 
the  current  used  for  the  production  of  light. 

It  appeal's  from  the  evidence  that  the  effect  upon  the 
telephone  instniments  and  the  inte:ference  with  communi- 
cation is  from  two  causes,  induction  and  conduction,  and 
that  a  variable  electrical  current  on  one  wire  induces 
another  current  in  a  neighboring  wire  more  or  less  parallel 
to  it  (this  action  is  termed  induction) ;  and  that  conduction 
is  communication  between  two  conductors  when  they  are  in 
contact. 

It  appears  from  the  evidence  that  the  telephone  instrn, 
ments  were  burned  out  in  consequence  of  the  telephone  wire 
coming  in  contact  with  the  trolley  wire  or  wheel ;  that  the 
dropping  of  the  annunciators  was  from  the  same  cause  or 
from  eaith  distribution,  and  that  the  noise  at  the  telephone 
was  from  both  induction  and  conduction.  It  also  appears 
that  the  extent  of  the  disturbance  from  earth  distribution 
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depends  upon  the  distance  between  the  groundings  of  the 
two  currents.  In  view  of  the  distance  the  wires  of  the 
respective  parties  in  this  case  parallel  each  other,  the 
probabilities  are  that  telephoning  would  not  be  seriously 
interfered  with  from  induction  if  they  were  placed  fifteen 
feet  apart,  and  that  it  would  be  slight  in  comparison  with 
what  it  now  is  if  they  were  separated  twelve  feet ;  for  the 
rule  is  that  induction  exerted  between  parallel  lines  is 
inversely  proportioned  to  the  square  of  the  distance  between 
them  and  directly  proportioned  to  the  distance  of  exposure. 

The  plaintiff  says  that  the  evidence  shows  that  the 
defendant  could  prevent  the  interference  by  adopting  the 
double  trolley  system,  and  that  that  system  can  be  success- 
fully used  in  propelling  defendant's  cars.  By  that  system 
the  current  returns  from  the  motor  under  the  car  by  means 
of  a  second  trolley  arm,  and  other  devices  similar  to  these 
upon  which  it  goes  out  from  the  dynamo  to  the  motor. 

A  preponderance  of  the  evidence  shows  that  this  system 
would  substantially  prevent  the  effects  of  induction  on  the 
telephone  wires,  and  also  earth  distributions,  and  that  its 
adoption  by  the  defendant  upon  the  roads  now  in  use,  and 
those  projected  and  in  process  of  construction,  would  cost  a 
large  sum.  While  this  system  may  be  practicable  when 
employed  on  a  straight  read  with  a  double  track,  the 
probabilities  are  that  its  use  en  a  single  track,  with  turn- 
outs, switches  and  curves,  would  be  attended  with  great 
difficulty,  and  that  it  would  not  be  a  mechanical  or  com- 
mercial success.  As  the  subtile  force  the  parties  are  using, 
of  which  so  little  was  known  until  a  comparatively  recent 
period,  may  be  brought  under  more  complete  control  by  the 
use  of  better  devices,  or  new  inventions,  or  greater  skill, 
these  difficulties  may  disappear,  but  the  court  can  consider 
this  case  only  in  the  light  of  the  known. 

There  is  evidence  tending  to  show  that  street  cars  may  be 
operated  by  means  of  the  electric  battery  system  ;  but  the 
weight  of  the  evidence  goes  to  prove  that  the  system  has 
not  as  yet  been  successful ;  experience  has  not  yet  demon- 
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strated  its  entire  practicability  as  a  motive  power  to  operate 
railroads. 

The  most  appropriate  part  of  a  street  upon  which  to 
operate  a  street  railway  is  the  center  of  it.  The  different 
modes  of  travel  occupy  the  part  indicated  by  convenience 
and  safety.  Accordingly,  footmen  take  the  sidewalks, 
cars  upon  a  track  the  center,  and  wagons  and  other 
vehicles  and  horsemen  the  entire  street  between  the  side- 
walks, except  the  center  when  occupied  by  passing  cars. 
The  individual  on  a  passing  car  is  a  traveler  on  a  public 
street,  as  the  one  who  rides  alongside  in  a  hack  or  on  the 
back  of  a  horse,  and  that  part  of  the  street  occupied  by 
street  car  travel  is  as  much  devoted  to  public  travel  as  that 
occupied  by  travel  in  vehicles  or  on  horses  or  on  foot.  It 
may  be  more  convenient  and  to  the  interest  of  some  to  go 
on  foot  on  the  sidewalks,  and  more  convenient  and  to  the 
interest  of  others  to  ride  in  carriages  in  the  street,  and 
more  convenient  and  to  the  interest  of  others  to  ride  in 
street  cars — the  latter  is  a  very  cheap  and  convenient  way  of 
travel,  and  it  would  seem  reasonable  and  right  that  those 
wishing  to  go  in  that  way  should  have  the  privil^e. 
Streets  are  set  apart  for  the  people  to  travel  on  as  their 
necessities  or  their  preferences  may  suggest.  The  use  of  a 
street  for  that  purpose  by  the  instrumentality  of  a  street 
car  is  consistent  with  the  object  of  its  dedication.  While 
the  occupation  of  a  street  with  telephone  and  telegraph  poles 
is  often  permitted,  such  a  use  can  hardly  be  said  to  be 
within  the  purpose  of  its  dedication.  The  public  safety 
and  convenience  require  such  poles  to  be  set  on  a  line  that 
will  not  obstruct  travel.  They  are  usually  placed  as  much 
as  a  hundred  feet  apart  along  the  outer  edge  of  the  side- 
walk, and  where  they  do  not  interfere  with  travel.  A 
street  car  line  at  that  place  would  obstruct  the  approach  to 
a  communication  with  buildings  on  that  side  of  the  street 
But  in  view  of  the  fact  that  the  use  of  the  electric  current 
on  wires  at  that  place  may  be  interfered  with  by  the 
branches  of  trees,  and  of  the  fact  that  street  car  tracks  near 
the  sidewalks  are  objectionable,  the  most  appropriate  line 


UTAH,  1889.  361 


Telephone  Ck>.  ▼.  Railway  Co. 


for  all  such  poles  is  the  center  of  the  street,  unless  the  use 
of  two  or  more  electric  currents  in  such  proximity  would 
render  the  use  of  the  one  or  the  other,  controlled  and  pro- 
tected by  all  reasonable  mechanical  devices  impracticable- 
Professor  Amos  E.  Dolbear,  in  his  testimony,  says  "that 
there  are  various  ways  in  which  the  trouble  of  the  tele- 
phone may  be  prevented. '*  Among  them  he  mentions  the 
McCluer  system,  "which  consists  of  a  conducting  wire 
Btret<5hed  parallel  with  the  other  telephone  wires,  through 
districts  distributed  by  such  currents  as  come  from  either 
telegraph  or  electric  light  or  electric  railway  works."  The 
weight  of  the  evidence  is  to  the  effect  that  this  system  is  a 
remedy  for  disturbances  from  leakage  or  conduction,  but 
somewhat  imperfect  for  disturbances  arising  from  induc- 
tion. With  the  telephone  wires  as  much  as  ten  feet  from 
the  car  wires,  probably  this  system  would  prevent  all  serious 
disturbances  in  this  city. 

The  same  witness  says:  "The  better  way  is  to  provide  a 
return  conductor  for  each  telephone  —  a  complete  metallic 
circuit  without  contact  with  the  earth ;  this  removes  inter- 
ference from  that  source  entirely  ;' '  and  as  to  trouble  from 
induction,  he  says :  "  When  the  two  wires  are  near  to  each 
other,  parallel  in  the  air,  and  at  an  even  distance  apart,  any 
inductive  action  that  takes  place  from  a  current  in  a  neigh- 
boring conductor  acts  similarly  on  each  wire,  and  therefore 
they  annul  each  other's  effect  upon  the  telephone  circuit, 
and  there  will  be  no  practicable  disturbance."  Of  this  last 
system,  George  W.  Mansfield,  electrical  engineer  of  high 
standing  and  wide  experience,  says:  "It  is  the  universal 
sentiment  of  all  telephone  people  that  a  perfect  system  will 
not  be  attained  until  they  have  a  metallic  system  complete 
for  aH  their  trunk  lines  and  exchanges ;  that  all  the  cir- 
cuits of  the  American  Telegraph  and  Telephone  Company 
are  metallic.  They  use  no  ground  circuits  whatever,  and 
by  means  of  the  metallic  circuits  they  are  enabled  to  talk 
from  Boston  to  New  York,  Philadelphia,  Buffalo,  Albany, 
and  exi)ect  ultimately  to  reach  Chicago.  By  means  of  the 
metallic  circuit  they  suffer  absolutely  no  disturbance  from 
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outside  influence."  The  change  from  the  present  systeni 
used  in  Salt  Lake  City,  one  in  which  the  earth  is  used  as  a 
conductor  to  complete  the  circuit,  to  a  complete  metallic 
circuit,  would  cost  a  large  sum  of  money,  but  its  use  would 
furnish  a  remedy  for  all  interference  from  electric  currents, 
whether  from  street  cars,  electric  light,  telegraph  or  earth 
currents. 

This  brings  us  to  the  question :  Ought  the  court,  while 
the  complainant  continues  its  business  as  it  now  is  doing 
without  adopting  any  other  devices  or  means  to  prevent 
the  injury  complained  of,  require  the  defendant  to  adopt 
the  double  troUey  system,  and,  in  the  event  it  does  not  do 
so,  to  enjoin  it  from  operating  its  road  by  means  of  the 
electric  current  ?  In  the  light  of  the  evidence  the  double 
trolley  system  appears  to  be  more  cumbrous  than  the 
single  now  in  use  by  the  defendant,  and  were  it  employed 
by  the  defendant  upon  its  roads  with  its  single  track  with 
numerous  turnouts,  switches  and  curves*  its  use  would 
probably  be  attended  with  annoying  delays  and  loss  of 
time  to  the  traveling  public  as  well  as  additional  expenses. 
It  is  true  that  the  metallic  circuit  would  be  more  expensive 
to  the  telephone  company,  but  it  furnishes  a  more  perfect 
system  and  service,  in  fact  the  best  that  human  invention 
and  skill  has  devised  or  probably  can  devise. 

The  air  and  the  earth  are  common  fields  for  electric  currents, 
and  man  is  not  responsible  for  the  action  of  natural  forces 
affected  alone  by  natural  causes,  but  when  he  takes  them 
in  hand  by  means  of  his  skill  and  his  mechanical  devices, 
and  employs  them  in  his  service  and  arouses  and  excites 
them,  he  does  become  responsible  for  them,  his  will  then 
controls  their  action,  and  he  receives  the  benefit  of  their 
labors. 

The  plaintiiFs  right  to  use  the  electric  current  by  means 
of  wires  upon  poles  set  in  the  streets  was  prior  in  time  to 
the  right  of  the  defendant  to  use  the  same  agency  by  means 
of  wires  and  poles  in  the  same  streets  ;  nevertheless,  it  is 
the  duty  of  each  in  the  enjoyment  of  its  right  to  use  all 
reasonable  care  to  prevent  injury  to  the  other.     The  law 
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will  protect  each  in  the  enjoyment  of  its  rights,  but  it  will 
not  protect  in  the  negligent  employment  of  it ;  the  protec- 
tion does  not  include  negligence  ;  priority  in  time  could  not 
give  the  plaintiff  any  immunity  from  the  use  of  reasonable 
care.  It  is  the  duty  of  every  person  to  employ  all  reason- 
able  means  to  protect  himself  and  any  valuable  right  that 
he  may  possess  from  injury  if  he  wishes  to  hold  any  other 
person  responsible  for  the  loss  that  he  causes.  A  person  in 
the  enjoyment  of  a  valuable  right  of  property  or  otherwise 
about  to  receive  irreparable  injury  from  the  enjoyment  of 
some  other  right  by  another  which  either  might  prevent  by 
the  use  of  reasonable  means,  cannot  obtain  any  injunction 
restraining  the  other  from  the  enjoyment  of  his  right  until  he 
adopts  such  reasonable  means.  In  such  a  case  a  party 
about  to  be  injured  holds  the  remedy  in  his  own  hands  and 
the  law  requires  him  to  use  it;  he  can  claim  nothing  on 
account  of  his  own  wrong.  Anybody  may  enjoin  the  negli- 
gent use  of  a  right  by  another  about  to  cause  irreparable 
injury  to  the  enjoyment  of  his  own  right  which  he  has  used 
due  care  to  protect. 

Assuming  that  the  use  of  the  metallic  circuit  would 
remedy  the  evil  complained  of,  and  that  its  use  is  equally 
practicable  by  either  party  to  the  action,  the  court  will  not 
enjoin  the  use  of  the  ground  circuit  by  the  defendant  while 
the  plaintiff  continues  to  use  it.  It  appears  from  the  pre- 
ponderance of  the  evidence  that  the  use  of  the  electric 
current  by  the  plaintiiJ  is  practicable,  while  its  adoption  by 
the  defendant  would  be  an  experiment :  its  practicability 
does  not  appear  to  be  established. 

The  prayer  of  the  complainant  for  an  injunction  is  denied. 


Note. — This  and  the  preceding  case  were  between  the  same  parties,  the 
application  in  the  earlier  case  having  been  dismissed  because  prematurely 
brought,  the  danger  of  the  threatened  injury  not  being  apparent.  Upon 
this  second  application  the  fears  of  the  plaintiff  were  shown  to  have  been 
well  grounded,  and  the  court  was  forced  to  examine  the  legal  principles 
involved. 

See  note  to  Cineinnati  Inclined  Plane  Ry.  Co,  v.  City^  dbc,  A88n,,po8t, 
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Nebraska   Telephone   Compant,  Appellant,  v.  York 
Gas  and  Electric  Light  Company,  Appellee. 

Nebraska  Supreme  Court,  Sept.  27, 1889, 

(27  Neb.  284.) 

Wires  in  streets.— Interference. 

(Head-note  by  the  court) : 

In  an  action  instituted  by  a  telephone  company  to  enjoin  an  electric  light 
company  from  erecting  its  poles  and  wires  in  the  same  street  upon  which 
the  telephone  wires  were  placed,  it  was  shown  by  sufficient  evidence 
that  the  ordinance  giving  the  authority  to  the  electric  light  company  to 
erect  its  poles  and  wires  upon  the  street  was  passed,  and  said  company 
had  constructed  its  plant,  and  erected  a  part  of  its  poles  and  wires,  had 
decided  upon  the  streets  and  public  ground  which  it  would  occupy,  and 
notified  the  telephone  company  of  the  fact,  before  it  had  constructe'l  its 
lines  thereon,  and  which  the  officers  and  agents  of  the  telephone  com- 
pany  stated  would  be  satisfactory  to  them,  and  had  also  commenced  the 
erection  of  its  line  on  the  streets  designated  when  the  telephone  com- 
pany erected  its  poles  and  wires  on  the  designated  line,  which  was 
immediately  followed  by  the  erection  of  the  electric  light  poles  and 
wires.  It  was  held^  that  the  finding  of  the  District  Court  that  the  elec- 
tric light  company  first  occupied  the  street  was  sustained  by  the  evidence. 

In  such  case,  where  there  was  sufficient  evidence  to  sustain  the  finding  of 
the  above  fact,  the  trial  court  would  be  justified  in  refusing  an  injunc- 
tion against  the  electric  light  company  restraining  it  from  occupying  the 
streets  in  question. 

It  having  been  shown  upon  the  trial,  and  practically  admitted  by  the 
attorneys  and  witnesses  for  the  electric  light  company,  that  the  erection 
of  the  telephone  wire  near  the  electric  light  wire  would  not  injure 
the  usefulness  of  the  electric  light  wire,  and  no  affirmative  relief  having 
been  demanded  by  the  answer  or  sought  at  the  trial,  a  decree  of  the 
District  Court  restraining  the  telephone  company  from  placing  its  line  of 
wires  near  the  wires  of  the  electric  light  company  was  to  that  extent 
reversed. 

Appeal  from  the  District  Court  of  York  county.     Facts 
stated  in  opinion. 

Sedgwick  &  Power^  for  appellant. 
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France  &  Harlan^  tor  appellee, 

IIeese,  Ch.  J. :  This  action  was  instituted  in  the  District 
Court  of  York  county,  and  was  for  an  injunction  to  restrain 
defendant  from  interfering  with  the  telephone  system  of  the 
plaintiff  in  the  city  of  York.  A  trial  was  had  to  the 
District  Court,  which  resulted  in  findings  and  a  decree  in 
favor  of  plaintiff  in  part,  and  of  defendant  in  part,  which  is 
hereinafter  set  out  at  length. 

It  was  alleged  in  the  amended  petition  of  plaintiff  that 
plaintiff  was  incorporated  under  the  laws  of  this  State,  and 
was  doing  a  general  telephone  business  in  the  various  cities 
thereof,  and  that  by  an  ordinance  of  the  city  of  York, 
which  is  set  out  in  full  in  the  petition,  the  plaintiff  was 
authorized  to  construct  and  operate  its  telephone  system  in 
the  said  city,  and  had,  before  the  institution  of  this  action, 
commenced  the  construction  and  operation  of  such  system 
therein,  connecting  its  system  in  the  city  of  York  with  its 
general  telephone  system  throughout  the  State ;  that  the 
defendant  had  been  authorized  by  an  ordinance  to  construct 
an  electric  light  and  power  system  in  the  city  of  York,  and 
that  it  had  commenced  constructing  the  same  ;  that  in  carry- 
ing on  said  business  defendant  used  lines  of  wire  for  the  pur- 
pose of  conducting  electricity,  and  that  it  was  using,  and 
contemplated  using,  wires  for  conducting  electricity  for  the 
purpose  of  furnishing  incandescent  light  to  its  patrons  and 
the  public,  and  wires  for  the  conducting  of  electricity  for 
furnishing  arc  lights  for  the  use  of  its  patrons  and  the  pub- 
lic, and  also  for  the  purpose  of  furnishing  power  to  its 
patrons  and  the  public,  to  be  used  and  applied  in  propel- 
ling machinery,  and  for  other  purposes ;  that  in  conducting 
electricity  for  the  purpose  of  supplying  incandescent  light 
a  large  quantity  and  force  of  electricity  was  and  would  be 
necessarily  used,  much  larger  in  quantity  and  power  than 
the  current  of  electricity  necessarily  conducted  over  the 
lines  of  wires  of  plaintiff  in  the  transaction  of  its  telephone 
business,  and,  in  the  conduction  of  electricity  for  the  pur- 
pose of  supplying  arc  light,  a  still  larger  quantity  and 
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power  of  electricity  was  and  would  be  necessarily  con- 
ducted over  the  said  wires  of  defendant  than  the  quantity 
and  intensity  of  electricity  used  in  supplying  the  incan- 
descent light ;  that  the  wires  charged  with  the  amount  of 
electricity  necessary  for  supplying  the  incandescent  light, 
when  placed  parallel  with  the  wires  of  plaintiff,  by  reason 
of  the  incandescent  light  wires  carrying  a  larger  quantity 
and  force  of  electricity,  would  greatly  interfere  with  the 
use  and  operation  of  the  wires  of  plaintiff  in  the  trans- 
action of  its  business — so  much  so  that  it  would  be  impos- 
sible for  it  to  carry  on  its  business  successfully  if  the  wires 
carrying  electricity  for  the  purpose  of  supplying  incan- 
descent light  were  used  and  operated  parallel  with  the 
wires  of  plaintiff,  and  at  a  less  distance  than  three  feet 
from  its  wires,  even  when  the  incandescent  light  wires  were 
most  cautiously  and  carefully  operated.  And  even  when 
the  natural  conditions  were  the  most  favorable  for  such 
operation  of  the  incandescent  light,  and  under  circum- 
stances that,  from  the  nature  of  the  business  of  supplying 
electricity  for  lighting  purposes  were  liable  at  any  time  to 
occur,  even  with  the  most  careful  management,  the  current 
of  electricity  for  supplying  the  incandescent  light,  if  from 
wires  parallel  with  the  wires  of  plaintiff,  even  at  a  greater 
distance  than  three  feet,  would  interfere  with  and  wholly 
prevent  the  operation  and  use  of  the  line  of  wires  of  plaint- 
iff ;  that  the  wires  of  defendant,  placed  and  oi)erated  for 
the  purpose  of  supplying  electricity  for  arc  light,  would, 
when  charged  with  electricity  for  the  purpose  for  which 
they  were  intended  and  erected,  and  when  running  parallel 
with  the  wires  of  the  plaintiff,  if  they  were  placed  and 
so  used  within  a  less  distance  than  10  feet  of  the  wires 
of  plaintiff,  interfere  with  and  wholly  prevent  the  opera- 
tion of  wires  of  plaintiff  in  the  transaction  of  its  tele- 
phone business.  And  the  wires  for  supplying  electricity 
for  arc  light  would,  when  charged  with  electricity  for  the 
purpose  for  which  they  were  intended,  and  when  crossing 
the  wires  of  plaintiff,  if  they  were  placed  and  so  used  at  a 
less  distance  than  ten  feet  from  the  wires  of  plaintiff,  inter- 
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fere  with  the  proper  operation  of  its  wires ;  and,  from  the 
liability  of  the  wires  to  come  in  contact  with  the  wires  of 
plaintiff,  there  wonld  be  great  danger  of  accident,  not  only 
to  the  property  of  plaintiff,  but  the  property  of  others, 
unless  the  arc  light  wires  of  defendant  were  securely 
inclosed  in  good  boxing,  so  as  to  prevent  the  possibility  of 
the  wires  coming  in  contact  with  the  wires  of  plaintiff. 
And,  if  the  arc  light  wires  so  crossing  the  wires  of  plaintiff 
were  placed  at  a  less  distance  than  five  feet  from  the  wires 
of  the  plaintiff,  they  would  greatly  interfere  with  the 
proper  operation  of  its  wires.  That  the  wires  of  defendant, 
placed  and  used  for  the  purpose  of  conducting  electricity 
for  the  purpose  of  power,  would  have  greater  force  and 
effect,  and  interfere  with  the  operation  of  plaintiff' s  wires, 
when  running  parallel  therewith,  or  when  crossing  the  same, 
than  the  wires  charged  with  electricity  for  the  purpose  of 
supplying  the  incandescent  or  arc  light ;  and  if  any  of  the 
wires  of  defendant  were  placed  parallel  with  the  wires  of 
plaintiff,  and  on  the  same  side  of  the  street  or  alley  of  the 
poles  and  wires  of  plaintiff,  and  were  used  for  the  purpose 
of  conducting  the  electricity  for  incandescent  or  arc  light, 
or  for  power  purposes,  by  reason  of  the  wires  of  plaintiff 
becoming  loose  or  misplaced  by  accident  or  other  cause, 
the  wires  of  plaintiff  coming  in  contact  with  the  wires  of 
defendant,  the  current  of  electricity  being  conducted  over 
said  wires  of  defendant,  and  being  transmitted  thereby  to 
the  wires  of  plaintiff,  and  by  reason  of  other  circumstances 
and  conditions  necessarily  arising,  and  that  would  neces- 
sarily arise  in  the  carrying  on  of  the  business,  there  would 
be  continual  danger,  and  liability  of  danger  and  destruction, 
of  the  instruments  and  appliances  and  the  property  of 
plaintiff,  and  of  the  property  of  other  persons  adjacent  to 
the  wires  so  placed  and  operated.  That  at  the  time  of  the 
commencement  of  the  action,  and  after  plaintiff  had  chosen 
its  site  for  the  erection  of  its  poles  and  wires,  and  had 
occupied  the  same  upon  the  several  streets  and  avenues  of 
the  city  with  its  poles  and  wires,  and  had  placed  its  wires 
and  instruments,  and  made  its  preparations  to  build  its  said 
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system  of  telephone  communication,  defendant,  by  its 
agents  and  employees,  placed  certain  poles  and  wires,  for 
the  purpose  and  intention  of  using  the  same  for  the  con- 
duction of  electricity  for  supplying  incandescent  lights  and 
arc  lights,  and  for  power  purposes,  on  the  said  street,  and 
upon  the  same  side  of  the  street,  so  occupied  by  plaintiff, 
and  along  the  side  of,  and  ovQr  and  below  and  agaiiist  and 
among  the  poles  and  wires  of  plaintiff,  and  threatened  and 
was  about  to  place  its  poles  upon  the  same  side  of  the 
street  occupied  by  plaintiff,  and  to  place  its  wires  thereon 
under  and  along  the  side  of,  and  over,  against  and  among 
the  wires  of  the  plaintiff,  and  threatened  to,  and  unless 
restrained  by  the  order  of  the  court  would,  operate  its 
system  of  electric  lighting  by  supplying  the  incandescent 
and  arc  lights  by  an  electric  current,  and  also  employ  elec- 
tricity for  power  purposes  over  and  upon  the  said  poles  and 
wires,  and  upon  the  same  side  of  the  streets  and  avenues, 
and  along  and  among  the  wires  of  plaintiff ;  and  that  if 
defendant  was  allowed  to  place  its  poles  and  wires  as  afore- 
said, and  to  operate  its  system  of  electric  lighting  and  of 
electricity  for  power  purposes,  or  either  or  any  of  them, 
over  its  said  poles  and  wires  so  placed,  or  was  allowed  to 
place  and  operate  its  wires  upon  the  same  side  of  the  street 
parallel  with  the  wires  of  plaintiff,  or  was  allowed  to  place 
and  operate  its  wires  at  a  less  distance  than  ten  feet  from  the 
wires  of  the  plaintiff,  and  parallel  thereto,  or  was  allowed 
to  place  and  operate  its  wires,  or  any  of  them,  across  the 
wires  of  the  plaintiff  at  a  less  angle  than  45  degrees  with 
the  wires  of  plaintiff,  or  across  the  wires  of  plaintiff  at 
a  less  distance  than  five  feet  from  the  vsdres  of  plaintiff, 
it  would  destroy  or  render  valueless  plaintifTs  poles,  wires, 
and  system  of  telephone  in  the  city  of  York,  and  render 
the  same  and  the  property  and  franchise  of  plaintiff,  of  no 
value  whatever,  and  would  greatly  injure  the  ox>eration  of 
the  plaintiff' s  system  of  telephones  in  other  towns  and  cities 
in  connection  with  the  said  system  of  telephones  in  the  city 
of  York,  and  would  cause  great  and  irreparable  injury,  etc. 
An  order  of  injunction  was  prayed  for,  restraining  de- 
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fendant,  its  agents  and  employees,  from  proceeding  with 
the  poles  and  wires  and  other  property  of  plaintiff,  as  well 
as  its  franchise,  and  from  erecting  or  maintaining  or  nsing 
its  wires  or  conductors  of  electricity  upon  the  same  side  of 
any  street  previously  occupied  by  the  poles  and  wires  of 
plaintiff,  and  from  erecting  or  maintaining  or  using  its 
wires,  or  any  wires  or  conductors  of  electricity,  parallel  with 
the  wires  of  plaintiff,  within  a  distance  of  ten  feet  from 
its  wires  erected  or  to  be  placed  upon  its  poles,  and  from  so 
placing  its  wires  or  using  the  same  so  as  to  make  it  inter- 
fere by  induction,  contact,  or  otherwise,  with  the  completion 
or  operation  of  plaintiff's  system  of  telephonic  commnni- 
cation. 

The  defendant  answered,  setting  up  its  authority  from  the 
city  of  York  to  erect  its  electric  light  and  power  system  in 
the  city,  and  that  it  had  commenced  the  erection  of  its 
system,  and  admitting  that  it  was  incorporated  for  the 
purpose  of  furnishing  electricity  for  the  purposes  named. 
It  was  alleged  that  long  prior  to  the  time  that  plaintiff 
commenced  the  erection  of  its  poles  with  its  system  of 
wires  thereon  in  the  city,  and  long  prior  to  the  time  it 
commenced  the  erection  of  any  poles  with  system  of  wires 
thereon  for  the  purpose  of  connecting  any  other  towns  or 
cities  with  telephonic  communication  with  York,  or  for 
any  other  purpose  whatever,  or  having  spent  any  money 
whatever  therefor,  that  plaintiff  had  full  knowledge  of 
the  franchise  allowed  by  the  mayor  and  councilmen  of 
the  city  of  York,  and  of  the  ordinance  mentioned  in  its 
petition,  granting  to  the  defendant  rights  and  privileges  as 
an  electric  light  and  power  company  ;  that  plaintiff  had  full 
knowledge  that  defendant  had  erected  and  constructed  an 
electric  light  station  and  an  electric  light  plant  at  a  cost  of 
$6,000  in  the  city,  and  that  it  occupied  with  its  poles  and 
wires,  necessarily  used  in  the  operation  of  its  light,  certain 
streets,  alleys,  avenues  and  public  grounds  of  the  city,  and 
certain  streets  named  in  the  answer,  to  wit,  Lincoln  and 
Grant  avenues,  and  Fifth  and  Sixth  streets ;  and  also  that 

defendant  had  a  contract  with  a  Laxge  number  of  citizens, 
VOL.  Ill— 24. 
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residents  of  the  city  of  York,  and  with  the  city  itself,  to 
furnish  and  place  in  their  respective  places  of  business,  and 
had  places  designated  for  arc  and  incandescent  lights,  and 
to  furnish  electricity  for  lighting  the  residences  and  places 
of  business,  as  well  as  public  grounds,  in  pursuance  of  said 
contract,  and  that  it  was  authorized  to  place  many  other 
lights  in  the  city  under  new  contracts,  as  well  as  in  the 
carrying  out  of  the  contract  already  made ;  that  long  prior 
to  the  placing  of  any  poles,  wires,  or  other  appurtenances 
for  telephonic  purposes  in  said  city  by  plaintiflf,  plaintiff 
informed  defendant  and  the  city  council  of  the  city  of  York, 
and  other  citizens,  that  defendant's  electric  light  system, 
or  the  franchise  granted  defendant  by  said  ordinance, 
would  not  and  could  not  interfere  with  plaintiff's  telephone 
system,  and  that  plaintiff  intended  to  put  up,  and  would 
put  up,  poles  around  the  public  square  in  the  city,  45  feet 
in  length ;  and  on  Lincoln  and  Grant  avenues,  and  on  Fifth 
and  Sixth  streets,  and  all  business  parts  of  said  city,  it 
intended  to  and  would  put  up  poles  42  feet  in  length,  and 
place  wires  thereon  not  less  than  30  feet  from  the  ground. 
The  answer  also  contained  a  general  denial  of  all  the  alle- 
gations contained  in  the  petition  not  admitted. 

To  this  answer  plaintiff  filed  a  reply,  admitting  the  pas» 
sage  of  the  ordinance  authorizing  the  defendant  to  erect 
his  electric  light  and  power  system,  and  that  the  defendant 
had  constructed  and  erected  an  electric  light  station  and  an 
electric  light  plant,  and  had  erected  certain  poles  and  wires 
and  appurtenances  for  the  operation  of  electric  light  in  the 
city  of  York  ;  but  denied  that  the  defendant  had  ever  law- 
fully  occupied  any  part  of  the  streets  named  prior  to  the 
commencement  of  the  action  except  as  it  had  erected  and 
placed  its  poles  and  wires  against  and  among  the  poles  and 
wires  of  plaintiff,  before  that  time  erected  and  placed  by  it 
as  set  forth  in  the  petition.  It  was  further  admitted  that 
the  plaintiff  had  knowledge  of  the  fact  of  the  ordinance 
referred  to  prior  to  the  erection  and  completion  of  its  tele- 
phone system,  but  denied  that  it  had  any  knowledge  of 
any  occupation  on  the  part  of  defendant  of  any  of  the 
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streets  named,  or  any  part  thereof,  prior  to  the  commence- 
ment of  the  suit,  except  as  was  fully  set  forth  in  the 
X)etition. 

The  plaintiff  also  denied  that  it  had  ever  informed  defend- 
ant, or  any  other  person,  that  defendant's  electric  light 
wires  would  not  and  could  not  interfere  with  plaintiff's 
telephone  system,  or  that  plaintiff  intended  to  put  up,  or 
would  put  up,  poles  around  the  public  square  and  along 
the  streets  named,  of  the  length  named,  or  that  plaintiff 
intended  to  or  would  put  up  its  wires  not  less  that  thirty 
feet  from  the  ground.  The  reply  also  contained  a  general 
denial  of  all  the  allegations  of  the  answer  not  admitted. 
The  findings  and  decree  of  the  District  Court  were  as 
follows  : 

"(1)  That  the  plaintiff  and  defendant  are  corporations, 
duly  incorporated  under  the  laws  of  the  State  of  Nebraska. 

"  (2)  That  on  the  19th  day  of  September,  1887,  the  mayor 
and  city  council  of  the  city  of  York,  Nebraska,  duly  passed 
the  ordinance  set  forth  in  the  defendant's  answer,  which 
ordinance  was  duly  approved  by  the  mayor  of  said  city, 
and  was  published  as  required  by  law.  That  said  ordi- 
nance authorized  the  defendant  to  construct  and  maintain 
an  electric  light  power  or  gas  plant,  or  both,  in  said  city, 
and  to  that  end  authorized  said  defendant  to  use  any  of 
the  streets,  avenues,  alleys,  bridges,  sidewalks  or  public 
grounds  of  said  city  for  the  purpose  of  making  necessary 
excavations,  or  erecting  poles,  posts  or  wire  therein.  Said 
ordinance  requires  all  poles  carrying  wires  shaU  reach  at 
least  eighteen  feet  above  ground. 

"  (3)  That  on  the  7th  day  of  November,  1887,  the  mayor 
and  said  city  council  of  the  city  of  York  passed  the  ordi- 
nance set  forth  in  the  plaintiff's  amended  petition,  which 
ordinance  was  duly  approved  by  the  mayor  of  said  city, 
and  was  published  as  required  by  law.  That  said  ordi- 
nance granted  to  the  plaintiff  tLe  right  of  way  for  the  erec- 
tion and  maintaining  of  poles  and  wires,  with  all  the 
appurtenances  thereto,  for  the  purpose  of  transacting  a 
general  telephone   and  telegraph  business  through,  upon 
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and  over  the  streets,  alleys  and  public  grounds  of  the  said 
city  of  York. 

''(4)  That  in  pursuance  of  said  ordinance,  set  forth  in 
defendant's  answer,  the  defendant,  prior  to  November  7, 
1887,  had  constructed  and  erected  its  electric  light  station 
and  electric  light  plant  at  the  cost  of  about  $6,000,  and 
had  occupied  with  its  poles,  wires  and  appurtenances 
necessarily  used  in  the  operation  of  its  electric  light 
some  of  the  streets  and  alleys  of  said  city,  prior  to  the 
erection  of  any  poles  or  wires  by  the  plaintiff  in  said  city. 
That  said  plant,  so  put  in  by  the  defendant,  was  for  the 
purpose  of  both  arc  and  incandescent  systems  of  lighting 
by  electricity.  That  prior  to  the  commencement  of  this 
action  the  said  defendant  had  erected  its  poles  and  wires 
along  the  east  side  of  a  portion  of  Lincoln  avenue  and 
Grant  avenue,  and  along  the  south  side  of  a  portion 
of  Fifth  street,  and  the  north  side  of  a  portion  of  Sixth 
street,  of  said  city,  for  the  purpose  of  carrying  on  ita 
said  business  of  electric  lighting.  That  at  the  time  the 
said  defendant  erected  its  poles  upon  the  aforesaid  streets 
and  avenues,  the  officers  and  employees  of  the  plaintiff  had 
full  knowledge  thereof,  and  made  no  objection  thereto. 
That  prior  to  the  erection  of  the  poles  by  the  defendant  the 
superintendent  of  construction  of  the  plaintiff  company 
stated  to  the  manager  of  the  defendant  company  that  the 
same  would  not  interfere  with  plaintiff's  telephone  system, 
and  that  the  officers  of  the  plaintiff  company  stated  to  the 
officers  of  the  defendant  company,  before  the  defendant 
had  erected  any  poles,  that  the  plaintiff  company  would 
erect  45-foot  poles  in  the  business  part  of  said  city  of  York, 
where  it  should  erect  its  poles. 

"The  court  finds  that  each  side  of  the  public  square  or 
court  house  square  of  said  city  is  a  portion  of  the  business 
part  of  said  city  ;  that  the  plaintiff  has  erected  on  the  south 
side  and  west  side  of  said  square  45-foot  poles,  and  on  the 
east  and  north  sides  poles  of  thirty  feet  in  length. 

"The  court  finds  that  the  defendant  occupied  the  north 
side  of  Sixth  street  with  its  poles  prior  to  the  occupancy 
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thereof  by  the  plaintiff.  That  the  plaintiff  occupied  Fifth 
street  and  Grant  avenue  prior  to  the  occupancy  thereof  by 
the  defendant.  That  prior  to  the  commencement  of  this 
action  the  defendant  was  proceeding  to  extend  and  com- 
plete its  said  system  of  poles  and  wires  through  the  city  oi 
Tork,  and  in  many  places  running  parallel  to  the  poles  and 
wires  of  the  plaintiff  on  the  same  side  of  the  street. 

•'  (6)  That  prior  and  at  the  time  of  the  commencement  of 
this  action  the  plaintiff  had  erected,  and  was  maintaining,  a 
system  of  lines  and  telephones  in  at  least  forty  of  the  towns 
and  cities  of  the  State  of  Nebraska,  and  between  and  con- 
necting the  said  towns  and  cities  of  the  State  of  Nebraska, 
and  between  and  connecting  the  said  towns  and  cities  in 
which  they  were  so  operating,  for  the  purpose  of  supplying 
its  patrons  and  the  public  with  a  means  of  communication 
from  point  to  point  in  said  cities  and  towns,  and  also 
between  said  towns  and  cities,  by  the  use  of  electricity 
upon  said  wires,  operating  telephone  instruments  and  other 
apparatus.  That  at  the  commencement  of  this  action  the 
plaintiff  had  erected,  and  was  maintaining  and  operating? 
a  line  of  its  said  poles  and  wires  from  said  city  of  York, 
connecting  with  the  other  towns  and  cities  of  its  said  system 
of  telephonic  connection,  and  had,  in  connection  with  its 
said  systems,  erected  and  placed  poles  and  wires  upon  the 
west  side  of  a  portion  of  Lincoln  avenue,  upon  the  east  side 
of  a  i)ortion  of  Grant  avenue,  upon  the  south  side  of  a 
portion  of  Fifth  street,  and  upon  the  north  side  of  a  portion 
of  Sixth  street  of  said  city,  had  located  its  central  office  on 
the  south  side  of  the  public  square  of  said  city  of  York, 
and  was  proceeding  further  to  extend  and  complete  its 
system  in  the  city  of  York,  and,  in  pursuance  of  contracts 
made  with  various  citizens  in  the  city  of  York,,  the  plaintiff 
had  placed  certain  of  its  telephone  instruments  in  the 
offices  and  residences  of  many  of  the  citizens  of  York,  and 
which  said  instruments  were  connected  with  other,  and  said 
svstem  in  said  city  was  in  operation  for  telephonic  com- 
munication. 

"  (6)  The  court  further  finds  that  it  will  be  of  great  and 
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irreparable  injury  and  damage  to  the  business  of  the  plaint- 
iff and  its  property,  telephone  instruments,  apparatus  and 
appliances,  and  will  be  dangerous  to  the  lives  and  property 
of  the  public,  and  will  be  dangerous  to  the  patrons  of  the 
plaintiff  as  well  as  to  the  public,  and  will  greatly  interfere 
with  the  use  and  operation  of  the  wires  of  the  plaintiff,  for 
the  defendant  to  use  a  wire  or  wires  running  parallel  with 
the  wires  of  the  plaintiff,  and  on  the  same  side  of  the  street 
with  the  telephone  wires  in  the  use  of  the  plaintiff,  for  the 
purpose  of  conducting  electricity  for  arc  lighting. 

"The  court  further  finds  that  the  wires  of  the  incandes- 
cent system  of  lighting,  used  by  the  defendant,  when  run 
on  the  same  side  of  the  street  as  the  telephone  wires  in  use, 
and  parallel  therewith,  at  a  less  distance  from  the  said 
telephone  wires  than  eight  feet,  and  for  a  greater  distance 
than  300  feet,  will  gi'eatly  interfere  with  the  use  and  oper- 
ation of  the  wires  of  the  plaintiff,  and  will  cause  plaintiff 
great  and  irreparable  injury,  as  well  as  damage  to  both  life 
and  property. 

"(7)  The  court  finds  that  the  defendant  had  the  prior 
occupancy  of  the  north  side  of  Sixth  street,  west  from 
Grant  avenue  to  the  first  alley  west  of  Lincoln  avenue,  and 
had  the  right  to  use  said  street  with  its  poles  and  wires  for 
both  arc  and  incandescent  lighting,  without  molestation  and 
interference  on  the  part  of  t^.e  plaintiff. 

'*(8)  The  court  further  finds  that  it  will  cause  plaintiff 
great  and  irreparable  injury,  and  will  be  dangerous  to  both 
life  and  property,  for  telei)hone  and  electric  light  wires  to 
cross  each  other  at  a  less  angle  than  45  degrees,  or  nearer 
to  each  other  than  five  feet,  unless  the  wires  of  the  systenri 
are  boxed  with  wooden  boxes,  or  a  strong  iron  guard  wire 
is  supended  midway  between  the  two  systems,  so  that  the 
wires  of  the  upper  system  will  not  fall  upon  the  lower. 

'*(9)  The  court  further  finds  that  the  plaintiff  insists 
upon  the  use  and  occupancy  of  the  said  north  side  of  Sixth 
street  with  its  poles  and  wires,  and  that  the  defendant  has 
no  right  to  use  the  same  with  its  poles  and  wires,  and  that 
the  plaintiff  insists  and  claims  that  the  defendant  shall  not 
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occupy  with  its  poles  and  wires  the  same  side  of  the  streets 
that  the  plaintiff  uses  and  occupies  with  its  poles  and  wires. 
That  the  defendant  insists  that  it  has  a  right  to,  and 
threatens  to,  place  its  poles  and  wires  upon  the  same  side 
of  the  street,  and  along  and  parallel  with  the  wires  and 
poles  of  the  plaintiff,  and  in  close  proximity  thereto. 

"  (10)  The  court  further  finds  that  the  defendant  can  run 
its  wires  for  incandescent  lighting  on  the  same  side  of  the 
street  of,  and  parellel  with,  the  telephone  wires  when  not 
nearer  than  eight  feet  from  the  other,  or  for  a  distance  of 
not  exceeding  300  feet,  without  injury  to  the  plaintiff,  pro- 
vided a  strong  iron  guard  wire  is  suspended  at  least  every 
100  feet,  and  midway  between  the  two  systems,  so  as  to 
prevent  the  upper  wire  from  falling  upon  the  lower. 

"(11)  The  court  further  finds  that  the  greatest  number  of 
plaintiff's  wires,  and  on  account  of  the  manner  in  which 
said  plaintiff's  system  in  York  was  planned,  laid  out  and 
erected,  the  bulk  of  its  business  will  be  done  over  the  wires 
and  poles  placed  on  the  south  and  west  sides  of  the  public 
square.  That  but  few  of  its  wires  are  placed  on  the  north 
side  and  east  side  of  the  square,  and  that  the  said  system 
was  planned  by  the  plaintiff  with  a  view  of  not  placing 
many  vdres  on  its  poles  on  the  said  east  and  north  sides. 
The  court  finds  that  the  plaintiff  placed  thirty-foot  instead 
of  forty-foot  poles  on  the  east  side  and  north  side  of  said 
square  (the  same  being  a  portion  of  the  business  part  of 
said  city  of  York),  for  the  purpose  of  preventing  the 
defendant  from  using  its  poles  and  wires  on  said  east  and 
north  sides  of  the  square,  the  defendant's  poles  being 
twenty-five  feet  in  length  before  being  set. 

"It  is  therefore  ordered,  considered,  adjudged  and  de- 
creed by  the  court  that  the  defendant  has  the  right  to  use 
its  poles  and  arc  and  incandescent  wires  for  electric  light- 
ing on  the  north  side  of  Sixth  street,  between  Grant  avenue 
and  the  first  alley  west  of  Lincoln  avenue,  without  let  or 
hindrance  on  the  part  of  the  plaintiff,  its  agents,  employees 
or  servants,  and  also  the  defendant  has  the  right  to  use  its 
poles  and  incandescent  wires  for  incandescent  lighting  on 
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the  east  side  of  Grant  avenue,  from  Fifth  street  to  Sirtii 
street,  and  on  the  south  side  of  Fifth  street,  from  Graat 
avenue  to  Lincoln  avenue,  when  said  wires  are  not  more 
than  twenty-two  feet  from  the  ground,  without  interference 
on  the  part  of  the  plaintiff,  or  its  agents,  employees  or 
servants. 

"It  is  further  adjudged  and  decreed,  with  the  above 
exceptions,  that  the  defendant,  its  agents,  servants  and 
employees  are  perpetually  enjoined  from  using  for  arc 
lighting  purposes  any  wires  running  parallel  with,  and  on 
the  same  side  of  the  street  with,  a  telephone  wire  of  the 
plaintiff,  and  the  said  defendant,  its  agents,  servants  and 
employees  are  also  perpetually  enjoined  (with  the  excep- 
tions above  stated)  from  using  for  incandescent  lighting 
purposes  any  wire  which  runs  parallel  with  any  telephone 
wire  of  the  plaintiff,  on  the  same  side  of  tho  street,  which 
is  less  than  eight  feet  from  such  telephone  wire,  nor  in  any 
case  for  more  than  300  feet,  and  not  in  that  case  unless  a 
strong  iron  guard  wire  is  suspended  every  100  feet,  and 
midway  between  the  said  telephone  and  electric  wires, 
so  as  to  prevent  the  upper  wires  from  falling  on  the  lower. 

'*  It  is  further  ordered,  adjudged  and  decreed  that  the 
defendant,  its  agents,  servants  and  employees  are  i)er- 
petually  enjoined  from  using  any  electric  light  wire  which 
the  defendant  has  already  strung,  or  shall  hereafter  string, 
across  any  telephone  wire  of  the  plaintiff,  unless  said  wires 
cross  at  an  angle  of  at  least  forty-five  degrees  and  at  least 
five  feet  apart,  and  not  in  that  case  unless  the  wires  of  one 
system  are  boxed  in  wooden  boxes,  or  a  strong  iron  guard 
wire  is  suspended  midway  between  the  two  systems,  so  as 
to  prevent  the  wires  of  the  upper  system  from  falling  upon 
that  of  the  lower. 

"It  is  further  ordered,  adjudged  and  decreed  that  where 
or  the  wires  of  the  one  system  already  cross  that  of  the  other, 
where  the  wires  of  the  one  system  shall  hereafter  be  con- 
structed across  that  of  the  other,  it  shall  be  the  duty  of  the 
company  that  cross,  or  shall  hereafter  cross,  the  wires  of 
the  other  company  to  construct  the  boxes  or  guard  wires 
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aforesaid,  and  for  that  purpose  shall  have  the  right  to  use 
the  poles  of  either  company. 

^^  It  is  further  ordered,  adjudged  and  decreed  that  the 
plaintiff,  its  agents,  servants  and  employees,  be  perpetually 
enjoined  from  constructing  or  using  any  telephone  wire 
parallel  and  within  eight  feet  of  any  electrie  light  wire  of 
the  defendant.  And  it  is  further  ordered  that  this  decree 
shall  take  effect  and  be  in  force  from  and  after  the  6th  day 
of  March,  A.  D.  1888,  and  each  pai-ty  pay  its  own  costs. '* 

Prom  this  decree  plaintiff  appeals.  It  is  now  contended 
by  plaintiff  that  the  nature  of  the  two  systems  is  such  that 
they  cannot  be  successfully  and  safely  operated  near  to- 
gether, nor  on  the  same  side  of  the  street,  excepting  in  a  very 
limited  manner,  and  for  a  very  short  distance,  and  that 
with  the  greatest  precaution.  It  is  contended  that  the 
District  Court  erred  in  decreeing  defendant  any  affirmative 
relief ;  also,  that  some  of  the  findings  of  the  District  Court 
were  not  supported  by  the  evidence  ;  that  some  of  the  find- 
ings are  inconsistent  with  each  other,  and,  lastly,  that  the 
decree  is  in  many  respects  inconsistent  with  the  findings. 

Prom  a  careful  examination  of  the  pleadings  and  evi- 
dence in  the  case  we  are  persuaded  that  the  first  contention 
of  appellant  is  well  founded.  We  are  unable  to  find  any- 
thing in  the  answer  of  defendant  demanding  or  entitling  it 
to  affirmative  relief.  In  addition  to  this,  the  evidence  sub- 
mitted to  the  trial  court  shows  that  it  does  not  need,  and  is 
not  entitled  to,  any  protection  from  the  telephone  system 
of  plaintiff.  We  are  unable  to  find  any  proof  that  the 
proximity  of  the  plaintiff's  wires  to  those  of  dei^endant  will 
render  defendant's  service  any  less  effective  than  were  they 
more  remote,  as  it  seems  to  be  pretty  clearly  shown  by  the 
evidence  that  plaintiff  would  be  the  only  sufferer  by  the 
transmission  of  electricity  from  defendant's  system  to  that 
of  plaintiff,  the  electrical  force  used  by  defendant  being 
so  much  greater  than  that  of  plaintiff.  There  is  much  said 
in  the  testimony  about  injury  to  persons  and  property 
from  the  wires  of  the  two  systems  coming  in  contact  by 
falling  one  upon  the  other,  but  of  this  we  presume  the  muni- 
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cipal  authorities  of  the  city  of  York  will  have  complete 
control,  in  the  exercise  of  the  police  powers  granted  to  it 
for  the  protection  of  life  and  property  upon  the  street  and 
within  its  jurisdiction.  So  much  of  the  decree,  therefore, 
as  enjoins  plaintiff  and  its  agents  and  servants  from  con- 
structing or  using  any  telephone  wire  parallel  to,  and 
within  eight  feet  of,  any  electric  light  wire  of  defendant 
will  be  vacated,  and  the  decree  to  that  extent  modified,  as 
not  properly  in  the  case  submitted  to  the  court  upon  the 
pleadings  and  evidence. 

The  real  contest  in  this  case  is  as  to  the  right  to  occupy 
the  streets  on  the  north,  south  and  east  sides  of  the  public 
square,  which  is  upon  the  north  side  of  Sixth  street, 
between  Lincoln  avenue  and  Grant  avenue,  on  the  east  side 
of  Grant  avenue  between  Fifth  and  Sixth  streets,  and  on 
the  south  side  of  Filth  street  between  Grant  and  Lincoln 
avenues,  and  therefore  it  is  not  deemed  necessary  to  notice 
here  all  the  questions  presented  and  discussed  in  the  very 
able  briefs  and  oral  arguments  submitted  by  the  attorneys 
for  either  side. 

It  may  be  observed,  as  shown  in  the  findings  and  decree, 
that  the  ordinance  under  which  defendant  was  given  the 
right  to  occupy  the  streets  and  public  grounds  of  the  city 
was  passed  on  the  19th  day  of  September,  1887,  and  that 
under  which  plaintiff  obtained  its  right  was  passed  on  the 
7th  of  the  following  November,  thus,  in  point  of  time, 
giving  to  deft^idant  the  first  authority  to  occupy  the  streets 
and  public  grounds,  but  of  course,  not  to  the  exclusion  of 
plaintiff;  that  in  pursuance  of  the  ordinance  passed  in 
September,  and  prior  to  the  time  of  the  passage  of  the 
ordinance  under  wliich  plaintiff  asserts  its  right  to  occupy 
the  streets  and  public  grounds  of  the  city,  defendant  had. 
constructed  and  erected  its  electric  light  station  and  plant 
at  a  cost  of  about  $6,000,  and  prior  to  the  erection  of  any 
poles  or  wires  by  defendant,  had  occupied  with  its  poles 
and  wires  some  of  the  streets  and  alleys  of  the  city  ;  and  in 
this  connection  it  may  be  noticed  that  one  of  the  findings  of 
tlie'iDistrict  Court  is  to  the  effect  that,  at  the  time  of  the 
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erection  of  its  poles  and  wires  by  defendant,  plaintiff  and 
its  officers  had  full  knowledge  of  the  fact  and  made  no 
objection  thereto.  Tlie  proof  shows  that  the  building  and 
machinery,  constructed  by  defendant  prior  to  the  taking  of 
any  action  by  plaintiff  toward  the  erection  of  its  poles  and 
wires,  were  placed  on  the  alley  west  of  Lincoln  avenue, 
running  north  and  south,  and  nearly  one  block  north  of 
Sixth  street,  which  is  the  northern  boundary  of  the  public 
square,  and  that  it  constructed  a  line  of  poles  thence  south 
along  the  alley  to  a  point  opposite  the  south  side  of  the 
square,  or  on  Fifth  street,  and  that  upon  the  pole  on  the 
north  side  of  Sixth  street  —  but  within  the  street  —  a  cross- 
arm  was  placed  facing  to  the  east  along  the  north  side  of 
said  Sixth  street,  and,  in  addition  thereto,  a  pole  was  set 
on  the  north  side  of  that  street,  at  the  west  side  of  Lincoln 
avenue,  which  indicated  a  purpose  to  run  east  along  the 
north  side  of  the  square  to  Grant  avenue,  and  that  at  the 
time  of  the  erection  of  this  last  pole  plaintiff' s  poles  had 
been  laid  along  the  north  side  of  the  square  in  Sixth  street, 
and  on  the  east  side  of  the  square  in  Grant  avenue,  but  had 
not  been  set  up.  We  think  it  is  also  sufficiently  estab- 
lished that  at  or  prior  to  this  time  the  officers  and  agents  of 
the  parties  had  a  conference  upon  the  subject  of  the  occu- 
pancy of  the  streets,  when  it  was  said  by  the  representa- 
tives of  the  plaintiff  that  tliere  would  be  no  conflict ;  that 
plaintiff  would  place  its  wires  upon  poles  of  such  length  as 
would  enable  defendant  to  erect  its  poles  and  wires  the 
height  prescribed  by  ordinance,  upon  the  same  side  of  the 
street,  without  injury  to  the  use  of  plaintiff's  wires ;  but 
that  when  defendant's  servants  were  erecting  its  lines  from 
the  alley  to  Lincoln  avenue,  a  force  of  men  was  put  to  dig- 
ging holes  on  the  north  and  east  sides  of  the  square,  and 
placing  the  poles  therein,  and  at  the  noon  hour  which 
immediately  followed,  the  poles  were  set  up  and  a  wire 
placed  thereon  so  low  that  defendant  could  not  place  its 
wires  without  interference  ;  but  that  defendant,  during  the 
afternoon,  erected  its  poles  and  placed  a  wire  thereon 
which  extended  some  two  feet  above  the  wire  of  plaintiff, 
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Bnd  at  about  that  time  this  action  was  instituted  by  plaintiff. 
It  is  also  pretty  clearly  shown  that  plaintiffs  superintend- 
ent had,  prior  to  this  time,  represented  that  the  x)oles 
to  be  erected  by  him  within  the  business  part  of  the  city 
would  be  at  least  forty  feet  long,  but  that  those  actually 
erected  were  much  shorter,  and  that,  after  plaintiffs  agents 
and  officers  had  induced  the  agents  and  officers  of  defend- 
ant to  believe  that  there  would  be  no  objection  to  the  occu- 
pancy of  the  same  side  of  the  street  by  both  parties,  under 
the  arrangement  made  between  them,  plaintiffs  agents  and 
officers  so  far  changed  their  minds  as  to  conclude  that  they 
would  so  occupy  the  street  as  to  prevent  its  occupancy  by 
defendant ;  and  in  this  there  is  shown  something  of  a 
want  of  good  faith  on  the  part  of  plaintiffs  officers  and 
agents.  But  it  is  contended  that  the  finding  of  the  court 
that  defendant  first  occupied  the  east  and  south  sides  of  the 
public  square  is  entirely  unsupported  by  the  evidence,  since 
it  was  shown  by  substantially  all  of  the  witnesses  that  the 
poles  of  plaintiff  were  distributed  along  the  streets  some 
four  days  prior  to  the  erection  of  the  defendant's  poles  and 
wires.  While  it  is  true  that  the  proof  shows  these  facts, 
yet,  for  the  purpose  of  examining  this  finding,  the  whole  of 
this  part  of  the  case  must  be  considered.  As  we  have  said, 
defendant  had  constructed  its  building  and  placed  its 
machinery  therein,  and  had  commenced  the  construction  of 
a  line  of  wires  prior  to  the  construction  by  plaintiff  of  its 
system.  If  defendant's  witnesses  are  to  be  "believed — and 
they  must,  in  support  of  the  decree — a  mutual  under- 
standing existed  between  the  officers  and  agents  of  the 
two  companies,  by  which  it  was  fully  understood  that 
defendant  had  already  entered  upon  the  construction  of 
that  part  of  its  system  which  was  to  occupy  the  ground  in 
dispute.  In  violation  of  the  representation  made  to  the 
citizens  of  the  city,  as  well  as  to  the  officers  and  agents  of 
defendants,  that  poles  forty  feet  in  length  would  be  used, 
plaintiff  caused  poles  thirty-five  feet  in  length  to  be  scat- 
tered along  the  street.  This  was  observed  by  one  of  the 
agents  of  defendant,   but  relying  on  the  representation 
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formerly  made  to  him  and  others,  he  supposed  that  a  mis- 
take had  been  made  in  placing  the  poles  of  that  length 
upon  the  ground,  and  that  they  would  be  removed,  and  the 
agreement  carried  out.  At  this  time,  as  we  have  said, 
defendant  had  entered  upon  the  construction  of  the  line  of 
wire,  and  was  not  aware  of  plaintiflPs  purpose  until  a  large 
number  of  men  had  commenced  digging  holes  for  the  erec- 
tion of  plaintiffs  lines  upon  the  poles  which  the  plaintiff 
had  repeatedly  agreed  should  not  be  used,  and  this,  in 
part,  at  an  hour  in  the  day  when  labor  was  usually  sus- 
pended. During  the  afternoon  defendant  proceeded  to 
place  its  wires  on  the  line  in  accordance  with  the  ordinance 
and  the  previous  agreement  of  the  parties. 

We  are  quite  certain  that  plaintiff  cannot  well  deny  the 
correctness  of  this  finding  ;  but  it  is  insisted  in  this  connec- 
tion that  defendant  cannot  insist  that  plaintiff  was  estopped 
by  anything  its  officers  or  agents  had  said  or  done  previous 
to  the  commencement  of  the  action,  for  the  reason  that  no 
estopi)el  was  pleaded  in  the  answer.  While  this  is  true,  as 
a  general  rule,  yet  we  know  of  no  rule  of  equity  which  will 
permit  a  plaintiff  to  mislead  a  defendant  by  representa- 
tions which  he  does  not  propose  to  carry  out,  and  then  go 
into  equity  for  the  purpose  of  enjoining  such  defendant 
from  acting  in  accordance  with  the  previous  arrangement, 
and  then  insist  that  plaintiff's  failure  must  be  pleaded  as 
estoppel.  We  apprehend  that  quite  the  reverse  is  the  rule 
in  cases  of  this  kind.  If  plaintiff  and  defendant  had 
entered  upon  an  agreement  upon  which  the  defendant 
relied,  plaintiff  cannot  enjoin  defendant  from  living  up  to 
such  an  agreement,  upon  the  ground  that  it  was  not  pleaded 
as  an  estoppel.  While  defendant  might  not  be  entitled  to 
any  affirmative  relief  growing  out  of  such  conditions,  with- 
out alleging  the  facts,  it  is  quite  clear  that  its  failure  to 
plead  the  estoppel  would  not  entitle  plaintiff  to  equitable 
relief,  which  it  would  not  be  otherwise  entitled  to  in  an 
action  instituted  by  itself. 

But  it  is  insisted  that  it  is  impossible  to  comply  with  the 
provisions  of  the  decree,  for  the  reason  that,  by  it,  defend- 
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ant  is  permitted  to  establish  and  operate  its  lines  along  the 
north,  east  and  south  sides  of  the  public  square,  which  it 
is  said  in  the  brief  is  600  feet  upon  a  side,  while  at  the 
same  time  the  court  enjoined  the  defendant  from  operating 
its  system  of  wires  along  and  parallel  to  the  plaintiffs  wires 
for  more  than  300  feet.  While  we  are  unable  to  find  any- 
thing in  the  evidence  which  gives  the  distances  upon  the 
sides  of  the  square,  yet  we  apprehend  that  the  plaintiff 
cannot,  for  this  reason,  complain  of  the  decree.  The 
decree  is  entirely  consistent  with  itself.  By  it,  defendant, 
having  first  occupied  the  north,  east  and  south  sides  of  the 
public  square,  is  entitled  to  such  occupancy  without  refer- 
ence to  any  claims  of  right  which  plaintiff  may  have.  But 
in  other  portions  of  the  city  where  plaintiffs  and  defend- 
ant's lines  come  in  contact,  defendant  is  not  permitted  to 
erect  and  use  its  lines  so  as  to  run  parallel  with  the  lines  of 
plaintiff  for  a  greater  distance  than  300  feet,  and  then  only 
when  properly  protected  by  guard  wires. 

The  provision  of  the  decree  in  this  respect  can  have  no 
reference  to  that  part  which  confers  upon  defendant  the 
right  to  the  occupancy  of  the  streets  named.  If  plaintiff 
can  so  adjust  its  wires  upon  the  north,  east  and  south  sides 
of  the  public  square  as  to  render  its  system  in  that  portion 
useful  by  any  kind  of  protection  which  it  may  devise,  there 
is  no  le^  objection  to  its  occupying  the  part  of  the  street 
named  in  the  decree,  to  wit,  the  north,  east  and  south  sides 
of  the  public  square,  either  by  the  erection  of  poles  of 
sufficient  height  to  protect  the  wires  from  the  influence  of 
defendant's  wires,  or  by  any  other  method  which  it  may 
adopt,  '  so  long  as  it  does  not  interfere  with  the  right  of 
defendant  to  use  and  exercise  its  own  franchise.  We  see 
nothing  in  the  case  by  which  defendant  could  complain  if 
plaintiff  should  construct  its  wires  upon  the  same  side  of 
the  street,  and  immediately  over  or  under  those  of  defend- 
ant, for  defendant's  wires  could  not  suffer  by  reason  of 
proximity  to  those  of  plaintiff. 

It  would  seem  from  the  evidence,  that  plaintiff  might 
make  use  of  the  side  of  the  street  named  by  the  construe- 
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tion  of  a  system  of  wires  on  poles  more  than  forty  feet  high, 
and.  in  such  case  defendant  could  not  com  plain;  but  of  this, 
of  course,  defendant  must  judge  for  itself.  The  decree  in 
this  particular  is  right. 

Subject  to  the  modification  hereinbefore  referred  to,  the 
decree  of  the  District  Court  is  affirmed. 

Judgment  accordingly. 

The  other  judges  concur. 


NOTB.— See  note  to  Cincinnatilnclined  PI,  Ry.  Co.  v.  City^  etc.,  Am,, post. 


TViscoNsiN  Telephone  Company  v.  Eau  Claire  Street 
Railway  and  The  Sprague  Electric  Railway  and 
Motor  Company. 

WUconsin  Supreme  Court,  Jan.  29, 1890» 

(From  Appeal  Book).* 

Interference  of  electric  currents. — ^Injunction. 

The  principal  use  of  streets  is  to  accommodate  the  traveling  public,  and 
-whatever  rights  telephone  companies  have  to  maintain  their  lines  in 
streets  are  in  subordination  to  the  right  of  travel. 

This  principle  aj^lies  not  only  to  modes  of  travel  in  use  when  the  rights 
of  the  telephone  company  were  acquired,  but  also  to  new  modes  invented 
or  applied  generally  in  aid  of  travel. 

Apptication  for  injunction  at  suit  of  telephone  company  to  restrain  an 
electric  light  company  from  operating  its  road  so  as' to  interfere,  by 
its  strong  currents  of  electricity,  with  the  use  of  the  telephone  system, 
denied,  it  api)earing  that  the  single  trolley  system  used  by  the  rail- 
road company  was  the  best  system  known,  while  the  telephone  comx>any 
oould  avoid  injury  to  itself  by  adopting  the  metallic  circuit. 

Pacts  stated  in  opinion. 

Miller  J  Noyes  &  Miller^  for  plaintiff. 


*An  appeal  was  taken,  and  the  case  printed,  from  which  the  opinion 
is  copied,  but  an  agpreement  was  reached  and  the  appeal  was  never  argued. 
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\  H.  Hayden^  for  defendants. 

Opinion  of  the  court  :  This  is  a  motion  for  a  temporary 
injunction  to  restrain  the  plaintiff  from  operating  their 
electric  railway  in  the  streets  of  Eau  Claire,  for  the  reason, 
it  is  claimed,  that  the  escape  of  electricity  from  the  wires 
of  defendant's  road  interferes  with  the  successful  opera- 
tion of  the  telephones  of  the  plaintiff.  It  is  claimed  by 
the  plaintiff  that  the  leakage  of  the  electricity  complained 
of  is  occasioned  by  the  failure  on  the  part  of  defendant  to 
erect  suitable  wires  for  the  return  of  the  electricity,  instead 
of  allowing  it  to  escape  through  the  wheels  of  the  car  and 
thence  return  by  the  railroad  track.  The  railroad  in  ques- 
tion was  duly  authorized  by  the  city  authorities,  and  has 
been  in  operation  as  a  horse  railway  up  to  the  present 
winter.  The  plaintiff  company  have  operated  their  tele- 
phones within  the  city  and  along  the  streets,  parallel  with 
the  street  railway,  for  several  years  since  1882. 

During  the  present  winter  the  defendant  company 
changed  their  power  from  animal  power  to  electricity,  and 
for  three  months  past  have  been  using  the  last  named  power- 

The  principal  use  of  the  street  is  to  accommodate  the 
traveling  public,  and  whatever  rights  the  telephone  com- 
pany have  must  be  held  to  be  in  subordination  to  this  right 
of  travel.  They  must  so  conduct  their  business  as  not  to 
interfere  with  ordinary  travel  and  they  must  submit  to  any 
necessary  inconvenience  resulting  from  the  ordinary  travel 
passing  over  the  street.  They  take  their  right  subject  to 
this  burden,  l^his  principle  applies  not  only  to  the  mode 
of  travel  at  the  time  the  telephone  was  built  and  their 
rights  acquired,  but  applies  as  well  to  any  new  or  improved 
modes  of  travel  which  have  been  or  may  hereafter  be 
invented  and  applied  generally  in  aid  of  travel  on  the  public 
streets. 

But  the  plaintiff  company  has  the  right  to  demand  that 
those  passing  along  the  streets,  either  with  vehicles  or  with 
electric  cars  or  any  other  mode  of  travel,  shall  exercise  reason- 
able care.    They  must  be  guilty  of  no  negligence;  they 
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mast  adopt  all  the  usual,  reasonable  and  necessary  safe- 
gaards  to  prevent  accident  or  injury  to  the  property  or 
rights  of  others.  If  they  do  this,  and,  notwithstanding 
such  care,  the  plaintiff  is  subjected  to  inconvenience,  it 
must  be  borne  by  it.  The  evidence  in  this  case  satisfies  me 
that  the  defendant  has  been  guilty  of  no  negligence,  either 
in  the  building  or  operation  of  its  road. 

The  system  adopted  by  the  defendant  is  one  in  common 
use.  The  evidence  clearly  shows  that  what  is  known  as  the 
single  trolley  system,  by  which  the  electricity  returns  by 
way  of  the  wheels  of  the  car  and  the  track,  is  now  used 
by  nine-tenths  of  the  roads  in  operation  in  the  United 
States ;  that  the  double  trolley  roads,  which  adopt  the  plan 
of  the  return  wire,  have  in  some  instances  been  buUt ;  but 
the  evidence  of  all  the  experts  is  to  the  effect  that  they  are 
practical  failures ;  and  the  evidence  fails  to  show  that  any 
scheme  has  been  invented  which  is  practicable  and  can  be 
made  a  success  except  the  system  adopted  by  the  defend- 
ant in  this  case,  that  is,  the  single  trolley  system. 

Hence  it  follows  that  they  have  been  guilty  of  no  negli- 
gence, and  as  it  is  further  true  that  the  system  adopted  is 
substantially  the  only  one  upon  which  roads  can  be  operated 
successfully,  it  follows  that  the  prayer  of  the  complaint 
asking  for  an  injunction  to  restrain  the  running  of  the  road 
as  it  is,  is,  in  effect,  asking  for  the  entire  cessation  of  the 
use  of  the  defendant's  road,  as  an  electric  road ;  I  am  not 
prepared  to  do  that. 

The  defendant  has  been  subjected  to  considerable  expense 
and  has  just  got  the  road  in  successful  operation  without 
any  objection,  as  the  evidence  shows,  on  the  part  of  the 
plaintiff  company,  and  it  would  be  a  hardship  now,  and 
virtually  destroy  their  property,  to  grant  the  injunction 
prayed  for. 

On  the  other  hand,  if  I  deny  the  motion,  the  telephone 

company  can  continue  the  use  of  their  lines.   This  is  amply 

proved  by  the  undisputed  evidence  of  the  experts  in  this 

case.    It  appears  beyond  question  that  a  way  has  been 

contrived  by  which,  by  means  of  a  return  wire  forming  a 
VOL.  Ill — 25. 
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metallic  circuit,  they  can  operate  their  plant  successfully 
without  injury  from  the  escape  of  the  electricity  complained 
of.  With  them  it  is  not  a  question  of  total  suspension  of 
business,  but  simply  a  question  of  expense  of  alteration,  and 
so  far  as  the  evidence  appears,  I  should  conclude  that  the 
expense  would  not  be  a  very  considerable  amount.  Hence 
the  injury  complained  of  is  not  irreparable  or  continuous. 
When  the  improvement  is  made,  the  trouble  complained  of 
will  cease,  and  the  plaintiff,  if  it  should  be  found  that  this 
expense  so  incurred  was  made  necessary  by  the  wrongful 
act  of  this  defendant,  could  sue  the  defendant  at  law  and 
recover  whatever  expense  was  incurred  in  making  the 
change.  I  therefore  think  that  if  the  plaintiff  has  suffered 
any  injury  by  the  acts  of  the  defendant  in  building  or 
operating  their  road,  it  has  a  complete  remedy  at  law. 

The  plaintiff  claims  that  it  is  entitled  to  this  injunction 
under  chapter  375  of  the  laws  of  Wisconsin  for  the  year 
1889.    Sections  one  and  two  of  this  chapter  read  as  follows : 

Section  1.  It  shall  be  the  duty  of  each  and  every  electric  light  and  power 
company  and  of  each  and  every  person  engaged  in  the  transmission  of 
electrical  energy  within  this  State  to  provide  by  suitable  insulation,  return 
wires  or  other  means  against  injury  to  persons  or  property,  by  leaJcage, 
escape  or  induction  of  any  and  every  current  of  electricity. 

Sec.  2.  Neglect  of  any  of  the  above  provisions  shaU  entitle  the  person  or 
corporation  injured  thereby  to  a  preliminary  injunction  preventing  further 
use  of  such  current  until  said  section  1  has  been  complied  with. 

It  appears  to  me  that  the  language  of  this  statute  is 
broad  enough  to  cover  the  case  of  the  plaintiff  as  well  as 
that  of  the  defendant.  The  object  of  that  statute  is  to 
prevent  leakage  of  electric  wires  premeating  the  earth  and 
causing  damage  to  others,  and  by  its  terms  as  clearly  for- 
bids the  plaintiff  from  allowing  the  electricity  to  escai)e 
into  the  ground  as  it  does  the  defendant,  and  hence,  if  I 
am  right  in  this,  it  follows  that  even  if  the  defendant  was 
m  the  wrong  in  not  providing  for  a  safe  return  of  the  elec- 
tricity, that  the  plaintiff  is  just  as  clearly  in  like  position, 
differing  only  in  the  amount  of  electricity  that  is  allowed 
to  escape. 
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And  the  evidence  in  this  case  shows  that,  but  for  the 
unlawful  act  of  the  plaintiff  in  using  the  ground  for  a 
return  circuit,  contrary  to  the  provisions  of  the  statute,  no 
serious  inconvenience  would  result  from  the  proximity  of 
the  defendant's  wires,  and  the  plaintiff,  being  in  the  wrong, 
and  suflfering  damage,  in  part,  at  least,  by  reason  of  its  owi? 
\rrongful  act,  is  not  entitled  to  an  injunction. 


Note.— See  note  to  Cincinnati  Inclined  Plane  Ry.  Co,  v.  City,  <fcc. 
JLsn,,  post. 


HrrDSON"  River  Telephoxe  Company,  Respondent,  v. 
The  Watervliet  Turnpike  and  Railroad  Company, 
Api)ellant. 

New  York  Supreme  Court,  General  Term,  Third  Department,  Feb.,  1890, 

(50  Hun,  67.) 
WiBES  IN  STREETS.— Interference.— Injunction. 

A  statute  enacted  in  1802  authorized  a  turnpike  company  to  operate  a 
street  railway,  using  **  any  mechanical  or  other  power — except  the  force 
of  steam."  Held,  to  warrant  the  use  of  electricity,  although  such  use  of 
the  agent  was  unknown  in  1863. 

Upon  an  application  to  continue  an  injunction,  at  suit  of  a  telephone  com- 
pany, restraining  the  maintenance  of  wires  for  an  electric  railway,  upon 
the  grotind  of  interference  by  induction  aad  conduction,  it  appearing 
that  the  most  feasible  remedy  would  be  the  use  of  the  metallic  circuit 
by  the  plaintiff,  but  it  being  impossible  to  determine  upon  the  motion  at 
whose  expense  the  metallic  circuit  should  be  established,  ordered,  that 
the  injunction  should  be  continued  thirty  days,  or  until  the  defendant 
should  make  certain  specified  stipulations. 

Appeal  from  order  of  Special  Term  restraining  the 
defeudant  from  operating  its  electric  railroad  by  the  single 
trolley  or  single  wire  system,  between  certain  points  in  the 
city  of  Albany,  nntil  the  final  determination  of  an  action 
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brought  for  a  permanent  injunction  to  restrain  such  opera- 
tion throughout  the  city  of  Albany.  The  telephone  com- 
pany was  first  in  the  field,  engaged  in  furnishing  telephone 
service  before  the  introduction  of  electric  motors  upon  the 
defendant' s  road.  The  ground  of  action  was  that  the  opera- 
tion of  the  single  trolley  system  by  the  defendant  would 
render  it  impossible  for  the  plaintiff  to  conduct  its  business 
without  an  entire  change  of  its  plant,  system  and  mode  of 
operation. 

Matthew  Hale^  John  S.  Wise  and  L.  G.  Ilun^  for 
appellant. 

D.  C,  HerricJc^  tot  respondent. 

Landon,  J.:  It  appears  that  the  plaintiff  is  lawfully 
incorporated  as  a  telephone  company,  and  is  lawfully  ia 
possession  of  its  lines,  poles,  stations  and  apparatus,  an*! 
that  it  lawfully  operates  the  same. 

The  defendant  was  incorporated'  in  1828  as  a  turnpike 
company,  and  by  chapter  233,  laws  1862,  it  was  authorize<l 
to  operate  a  street  railroad.  The  plaintiff  challenges  the 
right  of  the  defendant  to  use  electricity  as  its  motive 
power.  The  act  in  question  authorized  the  defendant  to 
use  "the  power  of  horses,  animals  or  any  mechanical  or 
other  power,  or  the  combination  of  them,  which  the  said 
company  may  choose  to  employ,  except  the  force  of 
steam."  The  plaintiff  basis  its  challenge  upon  the  fact 
that  in  1862  electricity  as  a  propellor  of  railway  cars  was 
unknown,  and  hence  not  within  the  intention  of  the  Legis- 
lature. But  the  legislators  of  that  day  were  not  ignorant 
of  the  inventive  and  experimental  activity  of  the  age,  and 
had  they  intended  to  grant  the  defendant  the  right  to 
use  any  power  except  steam,  which  subsequent  invention 
or  experiment  might  demonstrate  to  be  most  beneficial  to 
the  company  and  to  the  public,  the  language  employed 
would  have  been  apt  for  the  purpose.  We  therefore  think 
the  terms  and  intent  of  the  act  embrace  electricity  as  a 
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xnotiye  power.  By  the  grant  of  the  State  the  plaintiff  law- 
fully  uses  electricity  for  telephonic  purposes,  and  the 
defendant  lawfully  uses  it  for  railway  propulsion,  and  each 
company  has  its  respective  rights  and  privileges  along  the 
same  streets  and  highways.  As  the  public  grant  vests  in 
each  company  franchises  and  privileges  for  unlike  occupa- 
tions, the  grant  to  one  is  not  necessarily  repugnant  to  the 
grant  to  the  other,  nor  in  derogation  of  it,  unless  it  is 
impossible  for  the  one  to  co-exist  upon  the  same  streets  and 
highways  with  the  other.  The  grant  of  public  franchises 
and  privileges  by  the  State  is  strictly  construed,  and  hence, 
as  between  claimants  under  different  grants,  unless  more  is 
expressly  granted,  no  more  passes  than  is  reasonably 
necessary  for  the  beneficial  enjoyment  of  the  grant.  People^ 
ex  rel.  Third  Ave.  B.  H.  Co.  v.  Ntwlon,  112  N.  Y.  396. 
The  claim  of  exclusive  privileges  will  not  be  allowed  when 
Dot  expressly  conferred.  Syracuse  Water  Co.  v.  City  of 
Syracuse^  26  N.  Y.  St.  Rep.  364.  The  grant  of  franchises 
and  privileges  is  unlike  a  grant  of  land.  The  grantee  of 
land  is  vested  with  exclusive  dominion,  and  whoever,  with- 
out permission,  injuriously  invades  it,  whether  by  personal 
entry,  by  polluted  waters  or  noxious  vapors,  infringes  upon 
the  owner's  rights.  To  the  extent  that  there  is  here  a  grant 
of  the  use  of  land  as  space  on  the  surface,  or  above  or 
beneath  it,  having  measurable  dimensions,  the  grant  to  the 
telephone  company  may  be  likened  to  a  grant  of  land,  and 
the  defendant  may  not  exclude  it  from  that  space,  though 
it  might  be  competent  for  the  court  to  readjust  the  occu- 
pancy so  as  to  afford  mutual  accommodation.  Thus  one 
may,  by  municipal  permission,  lay  his  gas,  water  or  sewer 
pipes  beneath  the  surface  of  the  street.  A  railway  com- 
pany may  subsequently  be  granted  the  privilege  to  lay  its 
tracks  upon  the  same  streets,  subject  to  the  proper  readjust- 
ment of  the  gas,  water  and  sewer  pipes,  and  the  owner  of 
the  latter  has  no  vested  right  to  prevent  such  readjustment. 
No  complaint  is  here  made  as  to  any  visible  invasion  of  the 
plaintiff's  defined  or  enclosed  field  of  space.  The  plaintiff 
alleges  an  invasion  of  its  electrical  field,  or  rather  that  the 
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defendant  extends  its  electrical  field  so  as  to  include  oi 
co-occupy  that  of  the  plaintiff.  Unlike  fields  of  land,  these 
electrical  fields  are  not  definitely  measurable.  They  extend 
into  the  regions  above  and  below  the  surface  of  the  earth, 
but  to  what  extent,  or  how  constant  or  variable,  the  presi- 
dent of  the  plaintiff,  in  his  aflBdavit,  declares  that  he  "is 
entirely  unable  to  state." 

It  is  obvious  that  the  rules  applicable  to  a  definite  acre- 
age of  land  may  not  be  applicable  here.  The  grant  to  each 
company  is  to  employ  upon  the  same  street  the  invisible 
energies  of  nature ;  and,  since  it  is  in  vain  to  define  the 
fields  that  confine  them,  we  are  perforce  constrained  to  seek 
for  methods  which  will  neutralize  or  reduce  to  a  minimum 
the  injurious  effects  of  their  contact  or  interference  with 
each  other.  That  method,  it  seems  to  be  conceded,  exists 
in  a  device  for  a  metallic  circuit  for  the  return  current  of 
the  electricity.  The  earth  completes  with  the  outgoing 
wires  a  natural  return*  circuit  for  the  electricity  sent  forth 
upon  the  wires  from  the  generating  stations  ;  but,  since  the 
earth  is  common  to  both  companies,  and  both  cannot  use  it, 
but  one  company  may  safely  use  it,  if  the  other  will  use  an 
aerial  metallic  circuit,  the  problem  seems  to  be  which  com- 
pany, under  the  circumstances,  ought  to  use  the  metallic 
circuit;  and,  if  the  plaintiff  ought  to  use  it,  ought  the 
defendant  to  pay  the  expense  thereof  wholly  or  in  part  ? 

The  method  which  either  party  should  employ  for  the 
return  circuit  for  its  current  of  electricity  is  not  defined  in 
the  grant  of  its  franchises,  and  therefore  is  not  expressly, 
much  less  exclusively,  bestowed.  Neither  company, 
therefore,  has  any  exclusive  privilege  to  use  what  is 
called  the  grounded  or  earth  circuit.  Both  companies 
are  granted  privileges  upon  certain  streets.  The  public 
motive  inducing  the  respective  grants  was  to  pro- 
mote the  public  welfare,  and  to  enlarge  the  public  bene- 
.fits  to  be  derived  from  the  streets.  It  is  plain  that,  if  these 
grants  can  be  so  construed  as  to  permit  both  companies  to 
occupy  the  same  streets  beneficially  to  themselves  and  to 
the  public,   such  construction  should   be   adopted.      To 
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accomplish  this,  each  company  should  adopt,  upon  equit- 
able terms,  such  reasonable  methods  and  safeguards  as 
shall  most  prevent  interference  with  the  other  or  injury  to 
itself.  Each  grant,  therefore,  as  against  the  necessary 
requirements  of  the  other,  has  no  greater  extent  than  is 
reasonably  necessary  for  its  beneficial  enjoyment.  What 
is  reasonably  necessary  must  depend  in  some  degree  upon 
what  is  known  to  be  the  most  approved  available  appli- 
ances both  to  avoid  inflicting  injury  or  receiving  it  between 
each  other.  The  same  rule  which  binds  them  to  care  to 
avoid  injury  to  third  persons  binds  them  as  to  each  other. 
Both  companies  can  maintain  and  operate  their  respective 
plants  upon  the  same  streets,  and  each  should  do  what  is 
reasonably  necessary  to  avoid  interference  with  the  other 
and  to  protect  itself.  The  railroad  company  does  not 
threaten  to  come  into  contact  with  the  poles  of  the  tele- 
phone company,  nor  with  ita  wires,  except  as  the  greater 
volume  of  electricity  employed  by  defendant  may,  by 
induction  above  ground  and  conduction  under  ground, 
disturb  the  proi3er  and  more  delicate  operation  of  the 
smaller  volume  of  electricity  employed  by  the  plaintiff.  If 
there  were  no  reasonable  and  practicable  method  to  obviate 
this  interference,  the  defendant  must  needs  desist  from  the 
use  of  electricity  as  a  railway  motive  power  upon  the 
streets  preoccupied  by  the  plaintiff.  This,  for  the  reason 
that  the  privilege  to  operate  the  telephone  beneficially, 
gives  the  real  value  to  the  established  lines,  and  is  valuable 
property.  It  cannot  be  presumed  that  the  State  intended 
to  destroy  or  diminish  this  property,  in  the  absence  of  an 
express  revocation  of  chartered  privileges.  But  as  the 
plaintiff  can  be  protected  '^r  can  protect  itself  against  the 
injurious  effects  of  the  electricity  emi)loyed  by  the  defend- 
ant, no  necessity  exists  for  denying  the  use  of  electricity 
to  the  defendant.  Clearly,  if  there  are  two  methods  open 
to  the  plaintiff,  one  exclusive  of  the  defendant  and  the 
other  not,  and  both  equally  serviceable  and  practicable, 
the  latter  should  be  adopted.  It  remains  to  consider 
whether  the  railway  company  ought  to  do  more  or  other- 
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wise  than  it  has  done  to  prevent  electrical  interference  with 
the  telephone  company,  and  whether  the  teleiAone  com- 
pany can   reasonably   be   required   to  adopt  other   and 
improved  methods  to  protect  itself  from  such  electrical 
interference.     Upon  the  evidence  before  us,  it  seems  to  be 
true  that  the  single  trolley  system  adopted  by  the  railway 
company  is  the  best  now  known,  regard  being  had  to 
mechanical,    electrical    and  financial  considerations,   but 
without  regard  to  electrical  interference  with  the  telephone, 
which  uses  the  grounded  or  earth  circuit  instead  of  a 
metallic  circuit.     The  plaintiff  does  not  use  the  metallic 
circuit.     It  is    much  cheaper  to  construct  the    metallic 
circuit    for    the   telephone    than   for   the   railway.      It 
appears  to  be  shown  by  the  evidence   that  the  metallic 
circuit,  if  employed  by  the  telej)lione  company,    would 
obviate  the  electrical  interference  of  which  plaintiff  com- 
plains.    We  should  certainly  in  the  interest  of  the  public, 
as  well  as  that  of  the  railway  company,  permit  the  latter 
to  construct  its  road  upon  the    most  approved  system. 
Other  methods  for  the  protection  of  the  telephone  are  sug- 
gested.   But  it  does  not  appear  that  any  other  is  equally 
effective  to  prevent  disturbances.   To  construct  the  metallic 
circuit  for  the  telephone  would  be  expensive,  but  how 
expensive  does  not   appear.     Assuming,   then,  that  the 
adoption  of  a  metallic  circuit  for  the  telephone  is  the  most 
reasonable  method  of  obviating  the  injury  from  electrical 
interference,  the  question  will  arise  whether  the  telephone 
or  railway  company  ought  to  bear  the  expense.     This  is  an 
equity  action  in  which,  upon  the  trial,  the  court  will  have 
jurisdiction  to  administer  all  the  relief  which  the  nature  of 
the    case    and   the    facts    demand,    and    to    frame    its 
judgment   in   such   terms  as  shall  compel  obedience  by 
both  parties.      Whoever  seeks  equity  must  do  it,   and 
hence  the  court,   in  its   equitable    mandate   against  the 
defendant,    can    impose    equitable   conditions   npon   the 
plaintiff.    In  one  sense  the  injury  complained  of  is  neither 
irreparable    nor   necessarily  continuous,  since  it  can  be 
removed  by  incurring  the  necessary  expense.    But,  if  the 
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plaintiff  shall  incur  all  the  expense  without  compulsion  or 
legal  d  aress,  it  might  be  regarded  as  voluntarily  incurring 
it,  and  hence  could  not  recover  it  from  defendants,  and 
woul  1  suffer,  to  that  extent,  irreparable  loss.  The  present 
methods  of  the  plaintiff  are  all  it  requires  if  the  defendant 
should  not  interpose  its  destructive  agency.  It  may  be  that 
the  defendants  ought  to  bear  the  expense  of  a  change  of  plan. 
That  expense  would  be  less,  and  the  advantages  to  the 
defendant  greater,  than  if  it  were  compelled  to  adopt  the 
double  trolley  system.  It  may  be  that  plaintiff's  obliga- 
tion to  maintain  a  metallic  circuit  after  it  shall  have  been 
established  will  be  the  proper  measure  of  its  share  of  the 
burden.  It  may  also  be  that  priority  in. time  gives  the 
better  equity.  The  defendant  may  lawfully  enter  upon  the 
street,  but  the  condition  may  be  implied  that  it  shall  also 
indemnify  others  already  rightfully  there  against  the  addi- 
tional expense  which  its  entry  subjects  them  to,  as  in  the 
case  of  the  gas,  water  and  sewer  pipes  already  referred  to. 
But  we  cannot  now  well  decide  who  will  ultimately  be 
liable  for  this  expense,  or  whether  equity  requires  its 
api)ortionment.  This  matter  was  less  fully  considered  upon 
the  argument  than  the  electrical  and  other  important  fea- 
tures of  this  somewhat  novel  case. 

We  cannot  place  the  burden  of  this  expense  in  the  first 
instance  upon  the  defendant,  since  the  plaintiff  ought  not 
to  yield  control  of  its  lines  to  the  defendant.  The  neces- 
sities of  the  case  compel  us  to  require  the  plaintiff  to  assume 
it,  in  order  to  protect  itself  against  the  defendant. 

Ordered  that  the  injunction  be  continued  as  follows  for 
thirty  days,  and  until  the  defendant  shall  stipulate : 

1.  That  the  court  may  determine  on  the  trial  what  has 
been  or  what  will  be  the  necessary  expense  to  the  plaintiff 
of  preventing,  by  metallic  circuit  or  otherwise,  the  injury 
to,  and  interference  with,  the  operation  of  their  telephone, 
complained  of  in  the  complaint. 

2.  And  that  the  court  may  further  determine  on  the  trial 
what  damage,  if  any,  plaintiff  has  sustained  to  its  business, 
or  will  sustain,  by  reason  of  the  matter  set  forth  in  the 
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complaint,  before  the  same  can  be  with  reasonable  care 
prevented  as  aforesaid. 

3.  And  that  in  this  action  the  court  may  adjudge  to  the 
plaintiff  against  the  defendant  such  recovery  for  said 
expense  and  for  said  damages  as  may  be  just  and  equitable 
on  the  proof  established  at  the  trial. 

And,  further,  until  the  defendant  shall  have  given  to  the 

plaintiff  a  bond  in  the  penal  sum  of dollars,  with  two 

sufficient  sureties  duly  acknowledged,  said  sureties  to 
justify  in  the  usual  manner,  conditioned  that  the  defendant 
will  pay  to  the  plaintiff  any  sum  or  sums  which  may  be 
adjudged  against  defendant  in  this  action. 

Upon  the  giving  of  said  stipulation  and  bond  the  defend- 
ant may  apply,  on  two  days'  notice,  to  any  judge  of  tlio 
General  Term  for  a  certificate  that  said  bond  and  stipula- 
tion have  been  duly  given.  On  fQing  said  certificate  the 
injunction  shall  be  raised. 

Should  the  injunction  be  vacated  as  above  provided,  the 
plaintiff  may,  within  thirty  days  thereafter  (or  such  further 
time  as  may  be  granted  by  any  justice),  serve  a  supplemen- 
tary complaint  so  as  to  seek  the  recovery  of  such  expense 
and  damage,  or  other  or  further  relief ,  as  it  may  be  advised. 
No  costs  of  this  appeal ;  order  to  be  settled. 

Learned,  P.  J.,  concurred. 

Injunction  continued  for  thirty  days,  and  until  stipula- 
tion and  bond  as  provided  for  in  opinion ;  no  costs ;  order 
to  be  settled  by  Learned,  P.  J.,  and  Landon,  J.,  on  t\^o 
days'  notice. 

Note.—  See  note  to  next  case.    Also  note  to  Cineinnati  Inclined  Pfan« 
Ry,  Co.  V.  CiOjf  cfcc.  A99ii»,poiit 
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The  Hudson  River  Telephone  Company,  Respondent,  v. 
The  Watervliet  Turnpike  and  Railroad  Company, 
Appellant. 

New  York  Court  of  Appeals,  June  S,  1890, 
(121  N.  Y.  397.) 

WlKES  IN  STREETS.— INTERFERENC3. 

In  an  action  brought  by  a  telephone  company  for  a  perpetual  injunction  to 
restrain  an  electric  railroad  company  from  operating  the  single  trolley 
system  in  a  street  previously  occupied  by  the  plaintiff,  upon  the  ground 
that  the  telephone  circuit  would  be  seriously  interfered  with  both  by 
conduction  and  induction,  the  Special  Term  having  granted  a  temporary 
injunction  order,  which  had  been  affirmed  by  the  General  Term,  the 
appeal  therefrom  to  the  Court  of  Appeals  was  dismissed  upon  the  ground 
that  the  order  was  not  reviewable  in  that  court. 

Two  judges  dissented,  however,  upon  the  ground  that  the  complaint  set 
up  no  cause  of  action  ;  and  the  same  thought  was  strongly  intimated  in 
the  prevailing  ox>inion. 

Appeal  from  order  of  General  Term,  continuing  for 
thirty  days  a  temporary  injunction  gi'anted  at  Sjjecial 
Term.     Facts  stated  in  opinion. 

Mattheto  Hale  and  Marcus  T.  Hun^  for  appellant. 

D.  Cady  Herrick^  for  appellant. 

Andrews,  J.:  We  cannot  entertain  the  appeal  without 
disregarding  a  long  line  of  decisions  in  this  court,  holding 
that  the  granting  of  an  injunction  pendente  lite  rests  in  the 
sound  discretion  of  the  court  of  original  jurisdiction,  and 
that  this  discretion  is  reviewable  only  by  the  General  Term. 
There  is  an  exception  to  this  rule  "where,"  as  we  said  in 
WiUiams  v.  W.  U.  T.  Co.,  93  N.  Y.  640,  "it  plainly 
appears  on  the  face  of  the  complaint  that  the  case  is  one  in 
which,  by  settled  adjudication,  the  plaintiff,  upon  the  facts 
stated,  is  not  entitled  to  final  relief,"  and  the  appeal  to 
this  court  is  from  an  order  granting  the  injunction. 

The  plaintiff  is  a  telephone  company  organized  under  the 
general  act  (chap.  266,  laws  of  1848)  "for  the  incorpora- 
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tion  and  regulation  of  telegraph  companies,"  and  the  acts 
amendatory  thereof.  By  the  fifth  section  of  the  original 
act,  and  the  act  chapter  471  of  the  laws  of  1853,  telegraph 
companies  organized  under  these  statutes  are  authorized  to 
erect  and  construct,  from  time  to  time,  the  necessary 
fixtures  for  their  telegraph  lines,  "upon,  over  or  under  any 
of  the  public  roads,  streets  and  highways"  within  this 
State,  but  subject  to  the  restriction  that  "  they  shall  not  be 
BO  constructed  as  to  incommode  the  public  use  of  said  roads 
or  highways."  The  plaintiff,  claiming  to  be  a  telegraph 
company  within  the  meaning  of  the  act  of  1848,  in  the  year 
1883  (the  year  of  its  incorporation)  erected  upon  Broadway, 
in  the  city  of  Albany,  poles  for  its  wires,  and  perfected  its 
system  of  telephone  communication,  using  the  wires  strung 
upon  said  poles  for  the  transmission  of  the  current  of  elec 
tricity  required  in  telephone  communication,  and  has  ever 
since  continued  such  use.  The  defendant  was  originally 
incorporated  by  chapter  141  of  the  laws  of  1828  as  a  turn- 
pike company,  with  power  to  construct  a  turnpike  road 
between  Albany  and  West  Troy.  It  constructed  its  turn- 
pike road  under  said  act  between  the  points  named.  By 
chapter  233  of  the  laws  of  1862,  it  was  authorized  to  con- 
struct and  maintain  railroad  tracks  over  its  turnpike  road 
and  to  extend  the  same  into  and  through  the  villages  of 
West  Troy  and  Cohoes  and  the  town  of  Watervliet,  and 
also  "  with  the  consent  and  with  such  restrictions  as  mav 
be  deemed  proper  by  the  common  council  of  the  city  of 
Albany,  to  extend  and  maintain  such  railroad  track  or 
tracks  and  ways  from  the  southerly  termination  of  said 
turnpike  road  in  and  through  Broadway,  in  said  city,  to 
South  Ferry  street."  By  the  fourth  section  of  the  act  the 
defendant  was  authorized  to  opemte  such  road  '*by  the 
power  of  horses,  animals  or  any  mechanical  or  other  power, 
or  the  combination  of  them,  which  the  said  company  may 
choose  to  employ,  except  the  force  of  steam."  Soon  after 
the  passage  of  the  act  of  1862,  the  defendant,  pursuant  to 
the  act,  changed  its  corporate  name  to  the  present  one,  and 
having  obtained  the  written  consent  of  the  common  council 
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of  the  city  of  Albany  to  lay  a  track  or  tracks  for  a  horse 
railroad  in  Broadway,  constructed  and,  until  1889,  operated 
a  horse  railroad  upon  its  turnpike  road  and  through  Broad- 
way to  South  Ferry  street  in  the  city  of  Albany. 

In  1889,  the  defendant,  proposing  to  substitute  elec- 
tricity in  place  of  horse  power  for  the  movement  of  its  cars, 
applied  for  and  obtained  the  consent  of  the  common  coun- 
cil of  the  city  of  Albany  to  erect  posts  in  Broadway  and  to 
string  wires  thereon,  and  to  operate  its  cars  through  that 
street  to  South  Ferry  street  "by  means  of  electric  motors." 
The  defendant  thereupon  made  the  necessary  changes 
required  for  the  operation  of  its  road  by  electricity  under 
what  is  known  as  the  single  trolley  system.  It  erected  a 
power  house  on  the  line  of  the  Troy  road,  and  posts  in  and 
along  Broadway  and  the  line  of  the  turnpike  road,  and 
strung  the  necessary  wires,  and,  prior  to  the  commencement 
of  this  action,  the  road  had  been  put  in  successful  opera- 
tion, under  the  new  system,  from  its  northern  terminus  to 
near  the  south  line  of  the  city  of  Albany,  a  distance  of 
several  miles.  The  defendant,  having  completed  its  struc- 
ture, was  about  to  commence  running  its  cars  by  electricity 
on  Broadway,  when  the  injunction  order  in  this  action  was 
issued.  The  object  of  the  action  is  to  obtain  a  final 
injunction,  restraining  the  defendant  from  using  the  single 
trolley  system  in  the  operation  of  its  road  on  Broadway. 
It  appears  with  reasonable  certainty  from  the  complaint 
and  affidavits  used  on  the  motion  for  the  injunction,  that 
the  operation  of  the  defendant's  road  by  the  single  trolley 
system  will  result  in  serious  disturbance  of  the  telephone 
service.  It  is  sufficient  for  the  present  purpose  to  state 
that  this  apprehended  disturbance  wall  arise  in  two  ways : 
First,  by  the  earth  distribution  of  the  current  of  electricity, 
conveyed  by  the  trolley  wire  suspended  over  the  road  of 
the  defendant  and  the  attachment  to  the  motor  on  the 
defendant's  cars,  and  thence  discharged  onto  the  rails  and 
track,  which  discharged  current  will  in  part  find  its  way 
through  the  earth  to  any  neighboring  conductors  of  elec- 
tricity, including  the  wires  used  by  defendant  for  the  earth 
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or  gronnd  circuit  of  the  telephone  system ;  and,  second,  by 
what  is  called  induction,  that  is  by  inducing  on  the  tele- 
phone wire  currents  of  electricity  corresponding  in  varia- 
tion with  the  variable  currents  used  on  the  trolley  wire. 
The  eflfect  of  each  of  these  causes,  as  appears  by  the  testi- 
mony of  the  electrical  experts,  is  to  confuse  and  drown 
the  minute  current  used  in  the  telephone  service,  and  pre- 
vent or  greatly  interfere  with  communication  by  telephone. 
The  complaint  is  based  on  the  theory  that  such  an  inter- 
ference by  the  defendant  in  the  use  of  the  single  trolley 
system  violates  the  charteFed  rights  of  the  plaintiff,  and  is 
an  unlawful  invasion  of  its  property  and  privileges.  The 
complaint  sets  forth  that  the  system  adopted  by  the 
defendant  is  not  properly  constructed,  so  as  to  protect  the 
plaintiff  from  injury,  and  that  there  are  other  systems  of 
operating  roads  by  electricity,  "by  which  the  defendant 
can  operate  its  road  without  affecting  the  plaintiff,  its 
plant,  equipment  or  service  in  any  material  degree,  and 
with  safety  to  the  public."  But  it  is  not  alleged  that  the 
system  used  by  the  defendant  is  not  a  proper  and  suitable 
one  for  its  own  purposes,  nor  that  in  its  construction  the 
defendant  has  omitted  any  precaution  which  might  have 
been  taken  for  the  protection  of  the  plaintiff. 

The  evidence  strongly  preponderates  in  support  of  the 
contention  of  the  defendant  that  the  single  trolley  system 
for  the  propulsion  of  street  cars  by  electricity  is  the  best  in 
use,  "having  regard  to  mechanical,  electrical  and  financial 
considerations."     (Op.  Landon,  J.,  General  Term.) 

The  use  of  a  grounded  circuit  is  not  necessary  to  a  tele- 
phone system.  The  substitution  of  a  metallic  circuit 
such  as  is  used  on  long  distance  telephone  lines  will,  it  is 
admitted,  prevent  any  material  disturbance  from  the  oi)era- 
tion  of  the  defendant's  road  by  the  single  trolley  system. 
There  is  no  dispute  that  the  substitution  by  the  plaintiff  of 
the  metallic  for  the  earth  circuit  is  practicable,  but  the 
change  would  involve  a  large  outlay,  and  on  the  other  hand 
the  testimony  of  the  experts  is,  that  beside  obviating  the 
disturbance  caused  by  the  defendant's  road,  the  change 
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would  promote  the  general  efficiency  of   the   telephone 
service. 

It  is  sufficiently  obvious  from  this  summary  statement 
that  the  question  presented  in  this  case  involves  very 
important  public  and  private  interests.  The  plaintiff  is 
but  one  of  a  large  number  of  telephone  companies  which, 
under  the  general  permission  of  the  statute  for  the  incorpo- 
ration of  telegraph  companies,  have  erected  poles  and  strung 
their  wires  in  the  streets  of  the  cities  and  villages  of  the 
State.  The  claim  that  under  this  permissory  grant  they 
can  exclude  the  use  of  the  streets  by  electric  railways,  or 
for  other  street  purposes  requiring  the  use  of  electricity 
wherever  the  use  of  this  agent  interferes  with  the  use  of  the 
telephone,  although  the  municipality  may  consent  and  the 
public  interest  will  be  promoted  by  the  other  uses  to  which 
the  streets  are  sought  to  be^subjected,  needs  but  to  be  stated 
to  induce  hesitation. 

We  have  examined  with  care  the  questions  involved  in 
this  case,  and  we  are  compelled  to  say  that  we  entertain 
very  grave  doubts  whether,  upon  the  facts  stated  in  the 
complaint  and  affidavits,  any  cause  of  action  exists  in  favor 
of  the  plaintiff,  and  whether  the  plaintiff  had  any  remedy 
for  the  injury  of  which  it  complains,  exeept  through  a 
readjustment  of  its  methods  to  meet  the  new  condition 
created  by  the  use  of  electricity  by  the  defendant  under 
the  system  it  has  adopted.  But  we  think  we  ought  not  to 
dispose  of  the  case  upon  its  merits  in  this  proceeding.  The 
questions  are  new  and  difficult,  and  courts  elsewhere  have 
Offered  upon  them.  The  trial  of  the  case  upon  the  merits 
is  now  proceeding,  wherein  the  facts  will  be  judicially 
ascertained,  and  in  case  an  appeal  shall  be  taken  upon  the 
final  judgment  rendered  to  this  court,  we  shall  then  be 
better  able  than  now  to  determine  the  ultimate  rights  of 
the  parties. 

The  present  appeal  should,  therefore,  be  dismissed. 

All  concur,  except  Finch  and  Peckiiam,  JJ.,  dissenting, 
on  the  ground  that  the  complaint  states  no  cause  of  action. 

Appeal  dismissed. 
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Note.— This  case  is  cited  in  Cincitmati  Inc.  PL  Ry,  Co,  v.  City,  Ac 
Assn.,  post    See  note  to  said  case. 

This  action  was  tried  upon  the  merits  before  Isaac  lAwson,  Esq.,  as 
referee,  by  whom  it  was  decided  in  favor  of  the  defendant.  The  judgment 
entered  on  his  report  was  reversed  by  the  General  Term  (61  Hun,  140),  but 
the  ordi.r  of  reversal  was  reversed  by  the  Court  of  Appeals  and  the  original 
judgment  affirmed  (135  N.  Y.  393).  The  opinion  of  the  Ck>\at  of  Appeals 
will  appear  in  the  next  volume. 


The  East  Tennessee  Telephone  Company  v.  The  Knox-' 
viLLE  Street  Railroad  Company. 

Chancery  Court,  Knoocville,  Tenn.,  April,  1800, 
(From  private  print.) 
Wires  in  streets.— Interference.— Injunction. 

A  telephone  company  using  the  streets  of  a  city  for  its  poles  and  wires  by 
virtue  of  an  ordinance  granting  it  '*  the  privilege  of  erecting  poles  on  the 
public  streets  and  alleys  "  is  not  entitled  to  an  injunction  restraining  an 
electric  railway  company  also  licensed  by  the  city  from  using  either  the 
earth  for  its  return  currents  or  maintaining  its  wires  overhead. 

The  teleplione  is  not,  and  the  electric  railway  is,  a  proper  street  use. 

The  facts  are  stated  fully  in  the  opinion. 

Ledgerwood  &  Carty  and  Vertrees  &  VertreeSj  solicitors 
for  complainant. 

S.  IT.  Ileislcell,  Washburn  &  Templtton  and  Lucky  & 
To€j  solicitors  for  defendant. 

Gibson,  Chancellor. :  This  is  a  suit  brought  by  the  tele- 
phone company  to  enjoin  the  railroad  company  from  nsing 
the  earth  as  a  return  electric  circuit,  and  from  interfering 
with  the  electrical  condition  of  the  air,  to  its  injury.  The 
telephone  company  claims :  1st,  That  it  has  a  grant  from 
the  city  to  erect  poles  and  string  wires  in,  over  and  along 
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all  the  public  streets  and  alleys  of  Knoxville ;  2nd,  That  it 
has  such  posts  arid  wires,  and  is  doing  a  telephone  business ; 
Srd,  That  the  railroad  company  is  about  to  use  electricity  aa 
a  motor,  with  the  earth  for  a  return  circuit ;  4th,  That  the 
telephone  company  is  now  using  the  earth  for  its  return 
circuit ;  5th,  That  both  companies  cannot  so  use  the  earth 
at  the  same  time,  as  the  telephone  circuit  is  too  delicate  to 
contend  with  the  railroad  current ;  6th,  That  the  railroad 
company's  wires  aie  also  liable  to  so  affect  the  electricity 
in  the  telephone  wires,  or  are  liable  to  so  charge  the  air  with 
electricity,  as  to  interfere  with  the  very  delicate  electrical 
currents  used  by  the  telephone  company ;  and  7tli,  That  the 
telephone  company  has  a ''vested  right"  to  the  "exclusive 
use"  of  the  earth  and  the  air  as  against  every  person  using 
the  same  for  electrical  purposes  to  the  detriment  of  its 
telephones.  For  these  reasons,  the  telephone  company  has 
obtained  a  temporary  injunction  against  the  railroad  com- 
pany inhibiting  the  latter  from  using  the  single  trolley 
system,  or  any  other  system  that  uses  the  earth  for  a  return 
circuit. 

To  this  bill  the  railroad  company  has  put  in  a  sworn  answer, 
setting  up,  among  other  defenses,  the  following :  J  st,  The 
ordinance  under  which  the  telephone  company  claims  its 
rights  does  not  vest  in  it  any  such  rights  as  it  claims ;  2nd, 
That  what  rights  the  ordinance  does  give  are  not  the 
property  of  the  telephone  company ;  Srd,  That  the  railroad 
company's  electrical  appliances  will  not  injure  the  tele- 
phones ;  and  4th,  That  if  they  should,  the  injury  can  be 
cheaply  remedied.  On  this  answer,  the  defendant  moves 
the  court  to  dissolve  the  injunction. 

On  the  hearing  of  this  motion,  the  affidavits  of  many 

electrical  experts  have  been  read,  much  electrical  literature 

has  been  offered,  not  a  few  judicial  opinions  have  been  cited, 

and  most  able  and  elaborate  arguments  have  been  made 

The  whole  subject  of  electricity  has  been  brought  before  the 

court,  including  a  miniature  telephone  plant,  and  a  miniature 
electric  car  and  electric  Tailroad,  so  that  Menlo  Park  itseli 

VOT^    TTI — 26. 
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seemed,  in  miniature,  before  the  court,  as  well  as  its  great 
■  wizard,  Edison,  whose  affidavit  has  been  read,  and  of  whom 
it  might  well  be  said,  "Electricity is  electricity,  and  Edison 
is  its  prophet." 

It  will  thus  be  seen  that  I  am  invited  to  voyage  on  the 
unexplored  ocean  of  electrical  knowledge ;  but,  on  consult- 
ing the  pleadings  (which  are  my  letters  of  instruction), 
and  the  law  (which  is  my  chart),  I  find  that  I  am  not 
required  to  wander  beyond  the  sight  of  the  great  headlands 
of  j  the  facts  in  steering  my  craft  to  the  haven  of  decision. 
The  main  questions  for  determination  presented  by  the 
pleadings,  are:  1st.  Were  such  rights  as  the  telephone 
company  claims  conferred  upon  it  by  the  city  of  Knoxville  ? 
2d,  If  so,  are  they  exclusive  and  monoj)olistic  in  their 
nature  ? 

On  examining  the  bill  I  find  that  the  telephone  company 
avers  that  on  October  22,  1880,  it  was  "granted  the  right 
and  privilege  to  erect  its  poles  in,  over  and  along  the  public 
streets,  alleys,  lands,  roads  and  public  squares  of  the  city, 
to  string  its  wires  thereon,  and  to  use  and  operate  the  same 
for  the  purposes  of  telephonic  and  telegraphic  communica- 
tion ;"  and  that  relying  on  said  franchise  it  has  constructed 
a  telephonic  plant  and  is  now  operating  the  same. 

This  averment  is  the  foundation  of  the  telephone  com- 
pany's  right  and  claim  to  relief;  and  the  truth  of  this 
averment  is  doubly  denied  by  the  railroad  company,  which 
says  that  no  such  franchise  was  granted,  and  that  what  was 
granted,  was  granted  to  the  telephone  "exchange"  and 
not  the  telephone  "company."  On  examining  the  ordinance 
of  the  city,  I  find  it  reads  as  follows : 

Be  it  ordained,  ftc,  that  the  privilege  of  erecting  poles  on  the  publio 
streets  and  aUeys  of  E^noxviUe  be  g^ranted  to  the  East  Tenn.  Telephone 
Exchange,  and  this  privilege  of  erecting  posts  shaU  be  confined  to  the 
telephone  exchange  purposes  exclusively.  That  the  posts  erected  shaU  in 
no  way  interfere  with  the  public  travel  along  the  streets,  sidewalks  and 
public  aUeys  of  the  city.  That  nice  posts,  straight  and  smooth,  be  required, 
and  that  the  same  be  in  line  with  the  outside  edge  of  the  curbing. 
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To  an  impartial  mind  this  ordinance  does  not  seem  to 
"grant  the  right  and  privilege  to  erect  poles  in,  over  and 
along  the  public  streets,  alleys,  lands,  roads  and  public 
squares  of  the  city."  The  ordinance  confines  the  location 
of  the  poles  to  the  streets  and  alleys,  and  says  nothmg 
whatever  about  "lands,  roads  and  public  squares;"  nor 
does  it  say  the  poles  may  be  erected  "in,  over  and  along 
the  public  streets,"  etc.;  it  says,  "on"  the  streets,  and 
"  in  line  with  the  outside  edge  of  the  curbing."  Neither 
does  the  ordinance  say  a  word  about  any  right  "  to  string 
wires"  on  said  poles,  or  about  "using  and  operating  the 
same  for  the  purposes  of  telephonic  and  telegraphic  com- 
munications." : 

I  mention  these  matters  for  the  purpose  of  ascertaining 
what  rights  were  granted  by  said  ordinance,  to  measure 
their  comprehensiveness.  The  bill  claims  practically 
unlimited  rights  to  erect  poles,  string  wires  and  "use  and 
operate  the  same "  "in,  over  and  along"  all  the  "public 
streets,  alleys,  lands,  roads  and  public  squares"  in  the 
city  ;jwhereas  the  ordinance  merely  gives  the  "  Exchange," 
not  the  company,  the  "privilege  of  erecting  poles  on  the 
public  streets  and  alleys,  this  privilege  to  be  confined  to  the 
telephone  exchange  purposes  exclusively." 

It  must  be  remembered  that  the  telephone  company  does 
not  claim  any  particular  right  of  way,  or  strip  or  piece  of 
ground,  or  any  particular  streets  or  alleys  within  the  limits 
of  Enoxville,  for  its  earth  circuit,  but  it  claims  the  whole 
of  the  surface  of  the  earth,  and  all  that  is  beneath  the  sur- 
face of  the  earth,  within  the  corporate  limits,  as  its  exclu- 
sive property  for  all  the  purposes  of  an  earth  circuit. 

Now,  if  at  the  time  this  ordinance  was  passed,  any  one 
had  suggested  that  this  limited  privilege  of  "erecting 
poles  "  gave  to  the  telephone  exchange  a  right  to  use  all 
the  ground  on  which  the  city  stood,  public  and  private,  as 
an  easement  to  be  used  in  place  of  wires,  to  complete  the 
electrical  circuit,  he  would,  no  doubt,  have  been  regarded 
as  a  wilful  distorter  of  language.  But,  if  in  addition,  he 
had  claimed  that  this  meagre  privilege  of  "  erecting  poles  " 
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not  only  gave  the  telephone  exchange  a  right  to  nse  all  the 
ground,  public  and  private,  within  the  corporate  limits,  as 
its  own,  but  the  right  to  use  it  to  the  exclusion  of  all  the 
other  electric  companies  from  now  to  the  ending  of  the 
world,  he  would  have  been  regarded  as  a  wicked  exaggera- 
tor,  if  not  a  deliberate  falsifier.  And  yet  this  is  exactly 
what  the  telephone  company  claims  in  its  bill. 

I  am  unable  to  so  construe  the  scant  "  privilege  of  erect- 
ing poles"  so  as  to  make  it  *' grant  the  right"  to  the 
exclusive  use  of  every  inch  of  ground  within  the  corporate 
limits,  for  all  the  pi  r^)oses  of  an  earth  circuit  for  elec- 
tricity. Such  a  grant  could  never  have  been  in  the  minds 
of  the  mayor  and  aldermen,  and  1  am  unable  to  fiud 
these  exclusive  rights  and  monopolistic  powers  condensed 
in  five  such  harmless  words  as  "  the  privilege  of  erecting 
poles." 

The  telephone  company,  however,  does  not  content  itself 
with  literally  claiming  the  exclusive  right  of  the  whole  of 
the  earth  on  which  Knoxville  is  built,  for  its  return  electrical 
currents,  but  it  claims  a  monopoly  of  the  whole  of  the  air 
also,  and  insists  that  no  other  electrical  company  can  string 
its  wires  in  the  near  neighborhood  of  the  telephone  wires. 
And  thus  the  simple  privilege  of  *^  erecting  poles  "  on  the 
side  of  the  streets  of  Kjioxville  is  magnified  into  a  grant 
of  the  exclusive  right  to  all  the  earth  and  all  the  air  within 
the  corporate  limits  of  Knoxville,  for  all  electrical  purposes 
except  telegraphing. 

But  it  may  be  argued  that  the  ordinance  says  that  **  this 
privilege  of  erecting  poles  shall  be  confined  to  telephone 
exchange  purposes  exclusively."  So  it  does,  but  will  it  be 
contended  that  these  words,  which  are  rather  words  of 
limitation  than  of  extension,  give  the  telephone  company 
the  exclusive  right  to  use  every  inch  of  Knoxville' s  ground, 
and  a  superior  right  to  all  of  its  air,  as  its  private  property 
for  electrical  purposes  ? 

And  thus  it  is,  this  once  humble  telephone  comi)an7  that 
was  given  the  bare  privilege  of  "erecting  i)o1€b"  on  the 
edge  of  the  curbing,  now  comes  forward,  and  by  viitae  of 
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those  two  talismanic  words,  claim  the  right  to  make  the 
electric  light  companies,  the  electiic  railroad  companies 
und  all  other  electric  companies  for  all  time  to  come,  keep 
their  wires  from  communicating  with  any  part  of  the 
ground  on  which  the  city  stands,  or  else  pay  it  for  the 
privilege  of  so  doing.  In  a  word,  it  claims  perpetual 
monopoly  of  the  earth  on  which  the  city  is  built,  for  all  the 
uses  of  an  electrical  circuit;  and  also  claims  a  superior 
right  to  the  air  itself  for  electrical  purposes. 

Ordinarily  a  person's  strength  consists  in  his  physical 
powers,  but  the  telephone  company's  strength  is  sought  to 
be  derived  from  its  weakness;  it  says  that  its  electrical 
current  is  so  weak  that  all  strong  currents  greatly  affect 
and  impair  its  usefulness,  and  that,  as  a  consequence,  no 
company  Uilng  a  strong  current  can  lawfully  use  the  earth 
for  a  return  circuit  without  its  leave.  If  this  contention  be 
correct,  then  no  electrical  company  can  ever  use  the  under- 
ground of  which  Knoxville  is  built  without  the  consent  of 
the  telephone  company.  It  makes  no  difference  what 
grand  discoveries  and  inventions  in  the  use  of  electricity 
may  be  made ;  coal,  wood,  gas,  s1oim  and  animal  power 
may  all  be  superceded  by  electrical  devices  ;  machines  may 
be  invented  to  heat  and  light  all  our  homes,  do  all  of  our 
cooking,  propel  all  of  our  vehicles  and  machinery,  and  all 
or  a  large  part  of  this  electricity  may  be  drawn  from  the 
earth,  or  it  may  be  drawn  from  the  air,  and  yet  Knoxville 
and  all  her  people  are  to  be  denied  all  of  these  wonderful 
benefits,  for  all  the  ages  to  come,  if  they,  either  through 
the  earth  or  through  the  air,  in  any  way  cripple  or  injuxe 
the  feeble  current  of  the  telephone  comjany — unless  the 
telephone  company  gives  or  sells  its  consent.  Well  might 
one  exclaim,  in  the  language  of  Cassius,  when  talking  of 
Caesar  s  former  weakness  and  present  power : 


<« 


Te  gods,  it  doth  amaze  me, 

A  thing  of  such  a  feeble  temper 

Should  so  get  the  st  irt  of  the  majestic  world 

And  bear  the  i)alm  alone." 
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The  streets  of  Knoxville  are  held  in  trust  by  the  city  for 
the  benefit  of  the  people,  to  the  end  that  the  people  may  have 
the  right  to  walk  and  ride  and  transport  goods  and  animals, 
and  propel  vehicles  over  and  along  them.  And  the  city  has 
no  right  to  allow  the  streets  to  be  used  for  any  purpose 
inconsistent  with  theco  rights  of  travel  and  transportation. 
Telephone  poles  have  no  connection  with  travel  or  transpor- 
tation, and  have  no  just  rights  on  our  streets,  and  are,  at 
best,  mere  tenants  at  will.  These  doctrines  were  distinctly 
recognized  by  the  city  when  it  granted  this  privilege  of 
"erecting  poles,"  the  ordinance  emphatically  providing 
that  '*the  posts  erected  shall  in  no  way  interfere  with  the 
public  travel."  It  may  be  said  that  the  trouble  grows  not 
out  of  the  "posts,"  but  out  of  the  "wires."  To  this  it  is 
answered  that  the  word  "wire"  is  not  in  the  ordinance, 
and  all  the  right  the  telephone  company  has  to  use  wires 
is  as  an  incident  to  the  posts,  and  what  the  ordinance 
means,  is  that  neither  the  posts  nor  the  wires  on  them  shall 
in  any  way  interfere  with  the  public  travel.  In  other 
words,  this  privilege  of  "erecting  poles"  or  posts  is  to  be 
in  every  respect  subordinate  to  the  use  of  the  streets  for 
public  travel.  If  this  be  the  meaning  of  the  ordinance, 
then  the  city  has  the  right  to  allow  electricity  to  be  used  as 
a  motor  for  the  propulsion  of  street  cars,  and  if  the  tele- 
phone poles  or  wires  "  interfere  with  the  public  travel "  on 
these  electric  cars,  the  city  has  a  light  to  have  them 
removed.  And  on  this  ground,  also,  it  will  thus  be  seei 
that  instead  of  the  telephone  company  having  exclusive 
and  monopolistic  rights,  both  to  the  earth  and  to  the  air, 
for  electrical  purposes,  it  is  a  mere  humble  occupant  of  the 
streets  by  permission  of  the  city,  and  liable  to  be  declared 
a  nuisance  whenever  its  poles  or  wires  interfere  with  public 
travel. 

Fast,  indeed,  must  our  rights  be  slipping  from  us,  and 
most  insecure  indeed  must  be  their  mooring,  when  such 
claims  as  these  are  countenanced  by  the  courts.  I  have 
heretofore  declared,  in  a  suit  between  the  defendant  and 
the  city,  that  our  streets  are  public  property,  under  the 
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trusteeship  of  the  mayor  and  aldermen,  and  very  slowly 
and  very  reluctantly  will  I  ever  decide  that  any  property  of 
the  people  has  becomi  the  fee  of  one  person,  whether  such 
person  be  a  Kentucky  corporation  or  one  native  bom. 

I  might  go  further,  and  show  that  there  is  no  evidence  or 
allegation  that  the  E.  T.  Telephone  Company,  a  corporation 
ander  the  laws  of  Kentucky,  is  the  E.  T.  Telephone 
Exchange  that  acquired  this  privilege  of  *' erecting  poles." 
The  answer  denies  their  identity,  and  the  ordinance  sup- 
ports their  answer.  In  the  light  of  the  present  claims  of 
this  telephone  company  to  the  benefit  of  this  ordinance  and 
to  the  monopoly  of  the  ground  on  which  the  city  stands  for  all 
the  purposes  of  an  earth  circuit,  I  can  only  say  that  if  such 
was  its  object  when  it  secured  the  apparently  humble  privi- 
lege of  "erecting  poles,"  it  was  seeking  to  perpetrate  a 
fraud  upon  the  city  of  Knoxville,  whose  mayor  and  alder- 
men could  not  have  supposed  that  they  were  selling  the 
birthright  of  their  constituents  for  less  even  than  a  mess  of 
pottage.  The  courts  must  see  to  it  that  no  public  grants 
and  no  privileges  granted  shall  be  so  construed  as  to  deprive 
the  people  of  any  rights  or  powers,  except  such  as  are 
expressly  stated  or  necessarily  implied.  In  applying  this 
rule,  I  hold  that  the  ordinance  referred  to  did  not  give 
the  telephone  company  any  such  exclusive  right  as  it 
claims ;  and  I  am  further  of  the  opinion  that,  under  its 
charter  jx)wers,  and  under  the  corporation  ordinance,  the 
Knoxville  Street  R.  R.  Company  has  the  right  to  propel  its 
cars  by  the  single  trolley  electric  system,  or  by  any  other 
the  city  has  authorized  or  may  authorize. 

Messrs.  Carty  and  Vertrees,  the  solicitors  of  the  tele- 
phone company,  have  made  most  able  and  instructive  argu- 
ments, showing  that  comprehension  of  the  merits  and  mag- 
nitude of  the  controversy,  so  characteristic  of  the  diligent 
and  zealous  lawyer ;  and  the  principal  difficulty  I  have  had 
in  reaching  a  conclusion  has  been  the  intellectual  fascina- 
tion wrought  upon  me  by  their  argumentation.  I  admire, 
honor  and  love  genius,  learning,  diligence  and  zeal,  and 
confess  that  they  cast  upon  me  in  this  case  a  spell  to  which 
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or  ground  circuit  of  the  telephone  system  ;  and,  second,  by 
what  is  called  induction,  that  is  by  inducing  on  the  tele- 
phone wire  currents  of  electricity  corresponding  in  varia- 
tion with  the  .variable  currents  used  on  the  trolley  wire. 
The  effect  of  each  of  these  causes,  as  appears  by  the  testi- 
mony of  the  electrical  experts,  is  to  confuse  and  drown 
the  minute  current  used  in  the  telephone  service,  and  pre- 
vent or  greatly  interfere  with  communication  by  telephone. 
The  complaint  is  based  on  the  theory  that  such  an  inter- 
ference by  the  defendant  in  the  use  of  the  single  trolley 
system  violates  the  charteved  rights  of  the  plaintiff,  and  is 
an  unlawful  invasion  of  its  property  and  privileges.  The 
complaint  sets  forth  that  the  system  adopted  by  the 
defendant  is  not  properly  constructed,  so  as  to  protect  the 
plaintiff  from  injury,  and  that  there  are  other  systems  of 
operating  roads  by  electricity,  *'by  which  the  defendant 
can  operate  its  road  without  affecting  the  plaintiff,  its 
plant,  equipment  or  service  in  any  material  degree,  and 
with  safety  to  the  public."  But  it  is  not  alleged  that  the 
system  used  by  the  defendant  is  not  a  proper  and  suitable 
one  for  its  own  purposes,  nor  that  in  its  construction  the 
defendant  has  omitted  any  precaution  which  might  have 
been  taken  for  the  protection  of  the  plaintiff. 

The  evidence  strongly  preponderates  in  support  of  the 
contention  of  the  defendant  that  the  single  trolley  system 
for  the  propulsion  of  street  cars  by  electricity  is  the  best  in 
use,  * '  having  regard  to  mechanical,  electrical  and  financial 
considerations."     (Op.  Landon,  J.,  General  Term.) 

The  use  of  a  grounded  circuit  is  not  necessary  to  a  tele- 
phone system.  The  substitution  of  a  metallic  circuit 
such  as  is  used  on  long  distance  telephone  lines  will,  it  is 
admitted,  prevent  any  material  disturbance  from  the  opera- 
tion of  the  defendant's  road  by  the  single  trolley  system. 
There  is  no  dispute  that  the  substitution  by  the  plaintiff  of 
the  metallic  for  the  earth  circuit  is  practicable,  but  the 
change  would  involve  a  large  outlay,  and  on  the  other  hand 
the  testimony  of  the  experts  is,  that  beside  obviating  the 
disturbance  caused  by  the  defendant's  road,  the  change 
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would  promote  the  general  efficiency  of   the   telephone 
service. 

It  is  sufficiently  obvious  from  this  summary  statement 
that  the  question  presented  in  this  case  involves  very 
important  public  and  private  interests.  The  plaintiff  is 
but  one  of  a  large  number  of  telephone  companies  which, 
under  the  general  permission  of  the  statute  for  the  incorpo- 
ration of  telegraph  companies,  have  erected  poles  and  strung 
their  wires  in  the  streets  of  the  cities  and  villages  of  the 
State.  The  claim  that  under  this  permissory  grant  they 
can  exclude  the  use  of  the  streets  by  electric  railways,  or 
for  other  street  purposes  requiring  the  use  of  electricity 
wherever  the  use  of  this  agent  interferes  with  the  use  of  the 
telephone,  although  the  municipality  may  consent  and  the 
public  interest  will  be  promoted  by  the  other  uses  to  which 
the  streets  are  sought  to  be^subjected,  needs  but  to  be  stated 
to  induce  hesitation. 

We  have  examined  with  care  the  questions  involved  in 
this  case,  and  we  are  compelled  to  say  that  we  entertain 
very  grave  doubts  whether,  upon  the  facts  stated  in  the 
complaint  and  affidavits,  any  cause  of  action  exists  in  favor 
of  the  plaintiff,  and  whether  the  plaintiff  had  any  remedy 
for  the  injury  of  which  it  complains,  except  through  a 
readjustment  of  its  methods  to  meet  the  new  condition 
created  by  the  use  of  electricity  by  the  defendant  under 
the  system  it  has  adopted.  But  we  think  we  ought  not  to 
dispose  of  the  case  upon  its  merits  in  this  proceeding.  The 
questions  are  new  and  difficult,  and  courts  elsewhere  have 
differed  upon  them.  The  trial  of  the  case  upon  the  merits 
is  now  proceeding,  wherein  the  facts  will  be  judicially 
ascertained,  and  in  case  an  appeal  shall  be  taken  upon  the 
final  judgment  rendered  to  this  court,  we  shall  then  be 
better  able  than  now  to  determine  the  ultimate  rights  of 
the  parties. 

The  present  appeal  should,  therefore,  be  dismissed. 

All  concur,  except  Finch  and  Peckiiam,  JJ.,  dissenting, 
on  the  ground  that  the  complaint  states  no  cause  of  action. 

Appeal  dismissed. 
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The  answer  did  not  make  an  essentially  different  case, 
but  averred  that  in  February,  1889,  all  the  defendants  were 
sold  to  the  United  Electric  Railway ;  that  each  company 
had  sold  its  mules,  and  changed  its  stabling  to  an  electric  car 
plant ;  that  the  entire  system  furnishes  transportation  to 
15,000  persons  per  day.  It  denied  that  the  metallic  retnm 
wire  has  failed  to  protect  the  telephone,  and  averred  that 
little  or  no  trouble  wa&  experienced  on  the  route  so  pro- 
tected. It  further  alleged  that,  of  the  four  methods  of 
equipping  electric  railways,  viz.,  storage  batteries,  the  con- 
duit system,  double  trolley  overhead  and  single  trolley 
overhead,  all  have  substantially  proved  to  be  failures, 
except  the  last.  It  denied  that  the  complainant  was 
entitled  to  a  monopoly  of  the  earth  for  its  return  circuit, 
and  insisted  that  it  should  make  use  either  of  a  complete 
metallic  circuit,  or  of  a  device  known  as  the  *'McCluer 
device  "  for  its  return  circuit. 

Yertrees  &  Thos.  H.  Malone^  for  complainant. 

East  &  -Fogg,  J.  C.  Bradford,  John  S.  Wise  and  John 
Ruhm,  for  defendants. 

Brown,  J. :  We  do  not  care,  in  this  case,  to  discuss  the 
constitutionality  of  the  act  of  1885,  or  the  present  obliga- 
tion or  effect  of  the  contract  entered  into  between  the  com- 
plainant and  two  of  the  defendant  railway  companies, 
under  which  the  latter  agreed  to  furnish  proper  return 
wires  to  the  telephone  company  in  order  to  obviate  the 
difBculties  experienced  by  the  escape  of  electricity  from 
their  rails.  We  prefer  to  assume  that  both  these  parties 
are  lawfully  exercising  their  franchises,  and  to  consider 
their  respective  rights  and  obligations  unembarrassed  by  any 
previous  contracts  or  understandings.  We  see  no  reason 
to  doubt  the  position  assumed  by  the  complainant,  that  a 
telephone  company  is  a  telegraph  company,  and  that, 
under  its  right  to  construct  and  operate  telegraphs,  it  was 
empowered   to  establish  a  telephone  service.      Attorney' 
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General  v.  Telephone  Co.,  6  Q.  B.  Div.  244 ;  Telephone  Co. 
T.  Citu  of  Oshkosh,  62  Wis.  32  (21  N.  W.  Rep.  828). 

Complainant,  in  operating  its  instruments,  connects  each 
telephone  with  the  ground  by  what  is  termed  a  "ground 
wire,"  through  which  the  return  current  of  electricity  is 
carried  to  the  earth,  and  perhaps  through  the  earth,  acting 
as  a  conductor,  back  to  the  telephone  exchange.  Such 
return,  in  some  form  or  other,  is  necessary  to  the  produc- 
tion of  a  current  of  electricity  in  every  case.  Defendants, 
upon  the  other  hand,  use  a  single  overhead  wire  or  trolley, 
suspended  over  the  middle  of  the  track,  along  which  the 
electric  current  passes,  descending  by  the  trolley  rod  or 
mast  through  the  cars  to  the  motors  underneath,  and  theAce 
to  the  rails,  which  are  connected  together  at  their  ends, 
and  which  operate  to  convey  the  return  current  back  to  the 
dynamos  at  the  power  house.  The  evidence,  however, 
establishes  the  fact  that  the  current  does  not  all  return  by 
the  rails.  Much  of  it  escapes,  becomes  scattered  through 
the  earth,  ascends  through  the  ground  wires  to  the  tele- 
phones, and  seriously  impairs  their  operation,  by  causing  a 
humming  or  buzzing  noise,  which  drowns  the  voice  of  the 
speaker,  and  often  causes  the  annunciators  in  the  exchange 
to  faU,  and  the  bells  to  give  false  calls,  so  that  it  is 
impossible  for  the  operators  to  tell  which,  if  any,  of  its 
subscribers  have  called,  and,  in  short,  throws  the  whole 
system  into  confusion. 

That  these  evils  exist,  to  the  serious  detriment  of  the 
telephone  service,  is  not  denied ;  but  it  also  appears  from 
the  evidence  upon  both  sides  that  they  are  not  absolutely 
insurmountable.  Indeed,  there  are  but  few  serious  ques- 
tions of  fact  in  this  case,  and  these  turn  upon  the  relative 
practicability  and  expense  of  the  several  methods  of  over- 
coming this  difficulty.  In  solving  these  questions,  we  are 
comi)elled  to  bear  in  mind  the  fact  that  the  science  of  electri- 
city is  still  in  its  experimental  stage  ;  that  a  device  which 
to-day  may  be  the  best,  cheapest  and  most  practicable, 
may,  in  another  year,  be  superceded  by  something  incom- 
parably better  fitted  for  the  purpose.      It  is  quite  possible, 
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too,  that  the  legal  obligations  of  the  parties  may  change 
with  the  progress  of  invention,  and  the  duty  of  surmount- 
ing the  diflSculty  be  thrown  upon  one  party  or  the  other, 
as  a  cheaper  or  more  effectual  remedy  is  discovered.  For 
example,  if  it  were  shown  that  by  the  use  of  a  certain 
devic3  the  defendants  could  control  their  return  current  in 
such  a  way  as  not  to  interfere  with  the  use  of  complainant's 
instruments,  the  law  might  treat  their  failure  to  adopt  such 
measures  as  negligence  in  the  use  of  their  franchise,  and 
enjoin  them,  or  hold  them  liable  for  all  damages  sustained 
by  the  complainant.  If,  upon  the  other  hand,  the  difficulty 
can  be  better  controlled  by  a  device  applicable  to  telephones, 
it  might  be  incumbent  upon  the  complainant  to  adopt  it, 
leaving  the  courts  to  settle  the  further  question,  whether 
the  expense  of  so  doing  is  recoverable  of  the  defendants. 
We  are  thus  compelled  to  consider  this  case  with  reference 
to  the  present  state  of  the  art,  and  with  the  possibility, 
that  in  another  year  circumstances  may  so  change  as  to 
reverse  completely  the  legal  obligations  of  the  parties. 
Indeed,  since  the  litigation  between  the  telephone  com- 
panies and  the  electric  railway  companies  originally  began, 
considerable  progress  has  been  made  towards  a  solution  of 
the  problem.  Let  us  consider  the  respective  methods  now 
suggested : 

1.  The  double  trolley.  There  seems  to  be  no  doubt  that 
if  defendants  adopt  a  second  trolley  wire,  the  return  cur- 
rent might  be  carried  back  to  the  dynamos  without  coming 
in  contact  with  the  earth  at  all,  and  the  difficulty  be  com- 
pletely  overcome.  Upon  the  other  hand,  we  are  satisfied 
from  the  affidavits  that  this  would  not  only  entail  a  large 
expense  upon  the  defendants,  but  that  it  disfigures  the 
streets  with  a  complicated  net- work  of  wires,  and,  wherever 
there  are  curves,  turnouts  or  switches,  renders  the  road 
very  difficult  of  operation.  There  are  two  of  these  double 
trolley  roads  in  operation  in  Cincinnati ;  and  they  are  used 
to  a  limited  extent  in  other  cities.  But  the  facts  that  nine- 
tenths  of  the  electric  railways  in  this  country  are  equipped 
with  a  single  trolley,  and  that,  in  most  of  the  cities  where 
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the  double  trolley  was  formerly  uised,  including  Mont- 
gomery, Pittsburgh,  Denver,  Albany  and  Appleton,  they 
have  been  abandoned,  are  strong  arguments  against  their 
practicability.  Indeed,  it  is  only  where  the  roads  make 
use  of  a  double  track  that  the  double  trolley  can  be  made  a 
success.  Add  to  this  that,  in  the  numerous  cases  between 
the  telephone  companies  and  the  electric  railways  which 
have  arisen  in  other  States,  the  courts  have  uniformly  held 
the  doable  trolley  to  be  a  failure  as  applied  to  single  tracks, 
and  it  would  seem  that  the  question  could  no  longer  be 
considered  an  open  one. 

2.  There  seems  to  be  no  doubt  that  the  evil  may  also  be 
remedied  by  a  return  wire  attached  to  each  telephone,  by 
which  the  current  is  carried  directly  back  to  the  exchange, 
instead  of  being  dumped  into  the  earth.  This,  however,  is 
open  to  the  same  objection  as  the  double  trolley.  It  is  not 
only  very  expensive,  doubling  the  cost  of  the  electric  plant, 
but  would  double  the  number  of  wires  carried  through  our 
streets,  already  far  too  numerous  for  comfort,  beauty  or 
safety.  In  addition  to  this,  it  involves  a  large  outlay  and 
increased  complication  and  exrense  for  the  central  office  ; 
there  being  not  only  two-line  wire  terminals  to  provide  for 
every  subscriber,  but  four  terminals  to  handle  for  every 
connection,  instead  of  two,  as  with  the  single  wire  and  earth 
systems.  Upon  the  whole,  we  deem  this  to  be  impracti- 
cable. 

3.  A  third  device  known  as  the  "McCluer  system," 
remains  to  be  considered.  This  contemplates  the  employ- 
ment of  a  single  return  wire  upon  each  route  disturbed  by 
the  railway  service,  to  which  each  telephone  upon  that 
route  is  connected,  and  which  operates  to  complete  the 
metallic  circuit.  If  we  are  to  believe  the  affidavits  of  those 
who  are  familiar  with  this  device,  it  affords  a  perfect 
remedy  for  all  disturbances  produced  by  leakage  or  con- 
duction, though  there  are  also  slight  disturbances  produced 
by  induction  from  parallel  wires,  from  which  no  complete 
relief  has  been  discovered  by  any  kind  of  metallic  circuit, 
onless  supplemented  by  the  use  of  non-inducting  cables, 


414  AMERICAN  ELECTRICAL  CASES.       [vol.  3 

Telephone  and  Telegraph  Co.  y.  Railway  Co. 

and  the  transposition  of  wires.  This  evil,  however,  is 
remediable  by  increasing  the  distance  between  the  parallel 
wires,  and  does  not  seem  to  be  regarded  as  a  serious 
matter.  It  is  true,  defendants  have  produced  affidavits 
which  tend  to  throw  some  doubt  upon  the  utility  of  the 
McCluer  device,  but  this  doubt  seems  to  have  arisen  more 
from  the  reluctance  of  the  telephone  companies  to  adopt  it 
than  from  any  proven  insufficiency.  We  think  we  are 
justified  in  assuming  that  the  adoption  of  this  device  by 
the  complainant  would  obviate  the  disturbances  now  pro- 
duced by  leakage. 

The  case,  then,  practically  resolves  itself  into  the  ques- 
tion, at  whose  expense  shall  this  change  be  made  ?  As  the 
testimony  tends  to  show  that  the  intrcl  action  of  the 
McCluer  device  into  the  telephone  service  of  Nashville 
would  not  cost  to  exceed  $10  to  each  telephone,  the  question 
is  not  vital  to  the  existence  of  either  of  these  companies.  At 
the  same  time,  as  it  is  one  that  confronts  the  telephone  and 
electric  railways  in  every  city  of  the  country  where  both 
are  used,  it  becomes  of  great  importance.  Are  the  tele- 
phone companies,  which  have  the  prior  right  to  use  the 
streets,  bound  to  conform  their  business  to  the  demands  of 
these  new  comers,  though  by  so  doing  they  put  themselves 
to  large  expense  ?  Or  are  the  railway  companies  bound,  as  a 
condition  of  occupying  the  same  territory,  to  see  to  it  that, 
in  operating  their  roads,  no  incidental  damage  is  done  to 
their  neighbors  ?  If  the  existence  of  one  was  absolutely 
incompatible  with  the  continued  operation  of  the  other,  it 
might  be  incumbent  upon  us  to  make  a  choice  between 
these  two  great  benefactions,  both  of  which  will  rank 
among  the  necessities  of  modem  urban  life.  But,  as  we 
are  bound  to  assume  that  they  can  be  persuaded  to  live 
together  in  harmony,  the  case  virtually  resolves  itself  into 
a  question  of  liability  for  certain  damages  sustained  by  the 
complainant.  In  this  view,  it  is  open  to  serious  doubt 
whether  it  is  entitled  to  invoke  the  aid  of  a  court  of  equity 
at  all.  Conceding  that  the  case  made  by  the  bill  is  one  of 
equitable  jurisdiction,  still  the  granting  or  withholding  of 
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an  injunction  is  largely  a  matter  of  discretion,  and  if,  npon 
all  the  pleadings  and  the  testimony,  the  court  can  see  that 
it  involves  a  mere  question  of  dollars  and  cents,  it  may  well 
hesitate  to  stop  the  oi)eration  of  these  roads  by  resorting 
to  the  harsh  remedy  of  an  injunction,  especially  in  view  of 
the  fact  that  the  defendants  are  amply  able  to  make  repara- 
tion. We  do  not  desire,  however,  to  dispose  of  the  case 
ux)on  this  ground. 

It  would  be  perfectly  competent  for  us  to  stay  the  issue 
of  an  injunction,  as  has  already  been  done  in  one  or  two 
cases,  until  a  reasonable  time  had  elapsed  for  the  ascer- 
tainment and  payment  of  these  damages ;  and,  as  both 
parties  have  addressed  their  arguments  to  the  question  of 
liability,  we  are  disposed  to  give  them  the  benefit  of  our 
views. 

We  are  referred  in  this  connection  to  a  large  number  of 
decisions  of  courts  of  the  highest  respectability  upon  the 
very  questions  involved  in  this  case.  If  these  decisions  had 
been  harmonious,  we  should  not  have  hesitated  to  defer  to 
them ;  but,  as  these  courts  have  reached  different  results, 
we  do  not  feel  like  indicating  a  preference  for  one  or  the 
other*  While  all  are  persuasive,  none  are  controlling; 
and  we  have  deemed  it  more  satisfactory  to  treat  this  as  an 
original  question,  and  inquire  how  far  it  may  be  answered 
by  the  application  of  well  settled  principles. 

We  are  asked  to  determine  how  far  a  person  making  a 
lawful  and  careful  use  of  his  own  property,  or  of  a  fran- 
chise granted  to  him  by  the  proper  municipal  authorities, 
is  liable  for  damages  incidentally  caused  to  another ;  in 
other  words,  whether  the  right  of  the  latter  to  an  injunc- 
tion does  not  depend  upon  something  more  than  the  simple 
fact  that  he  has  suffered  injury,  though  his  right  to  an 
undisturbed  use  of  his  own  may  antedate  that  of  another. 
It  is  true  that  in  one  case,  namely,  Reinhardt  v.  Mentasti^ 
42  Ch.  Div.  685,  it  is  said  that  the  principle  governing  the 
jurisdiction  of  the  court  in  cases  of  nuisance  does  not  depend 
upon  the  question  whether  the  defendant  is  using  his  own 
reasonably  or  otherwise,  but  upon  the  question,  does  he 
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injure  his  neighbors  ?  This  case  lays  down  a  broader  doc- 
trine of  liability  than  any  to  which  our  attention  has  been 
called,  but  it  is  sufficient  to  say  in  reply  to  it  that  nothing 
which  is  authorized  by  competent  authority  can  be  treated 
as  a  nuisance  per  se.  Transportation  Co.  v.  CJiicago^  99 
U.  S.  635;  HinchmauY.  Railroad  Co.,  17  N.  J.  Eq.,  77- 
Baston  v.  Railroad  Co.,  24  N.  J.  Eq.  58 ;  Railway  Co.  \. 
Heisely  38  Mich.  62 ;  Davis  v.  Mayor,  14  N.  Y.  606.  We 
take  it  to  be  well  settled,  so  far  as  persons  operating  under 
legislative  grants  are  concerned,  that  something  more  than 
mere  incidental  damage  to  another  must  be  proved — some- 
thing, in  fact,  in  the  nature  of  an  abuse  of  the  franchise to 

entitle  the  party  injured  to  an  injunction.  It  is  perfectly 
obvious  that  there  are  a  large  number  of  instances  in  which 
a  person  may  suffer  damages  without  recourse  to  the 
offender.  Thus,  the  smoke  that  fills  our  lungs  and  soils  our 
garments ;  the  dust  that  enters  our  dwellings  and  stores, 
and  damages  our  furniture  ;  the  noxious  odors  that  assail 
our  nostrils  ;  the  impure  water  we  are  sometimes  compelled 
to  drink  —  are  the  necessary  penalties  we  pay  for  livinc»-  in 
cities  ;  but  in  ordinary  cases  there  is  no  legal  remedy  for 
the  evil.  In  the  somewhat  flowery  language  of  Lord  Jus- 
tice James,  in  Salvin  v.  Coal  Co.,  L.  R.,  9  Ch.  705 : 

** If  some  picturesque  haven  open  its  arms  to  invite  the 
commerce  of  the  world,  it  is  not  for  this  court  to  forbid  the 
embrace,  although  the  fruit  of  it  should  be  the  sights  and 
sounds  and  smells  of  a  common  seaport  and  shipbuilding 
town,  which  would  drive  the  Dryads  and  their  masters  from 
their  ancient  solitudes." 

I  may  expend  a  fortune  in  building  a  handsome  house  30 
or  40  feet  from  my  front  fence.  My  neighbors  upon  either 
side  may  build  theirs  upon  the  line  of  the  street,  and  com- 
pletely ruin  its  market  value.  In  the  absence  of  a  pre- 
scriptive right  on  my  part,  they  may  wall  up  my  windows, 
and  completely  exclude  the  light,  or  undermine  the  founda- 
tion of  my  outer  wall  so  that  it  crack  and  tumble  down. 
But,  if  it  be  necessary  to  the  beneficial  enjoyment  of  their 
own  property,  I  have  no  remedy.    Fanion  v.  Holland^  17 
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Johns.  92.  There  are  undoubtedly  a  large  number  of  cases 
where  persons  have  been  held  liable  for  an  infringement 
upon  the  maxim,  sic  utere  tuo  ut  alienum  non  laedas  ;  but, 
upon  examination,  they  will  usually  be  found  to  turn  upon 
questions  of  negligence  or  nuisance. 

1.  There  is  no  doubt  that  every  person  is  bound  to  the 
exercise  of  reasonable  care  in  the  use  of  his  own  property ; 
and,  for  any  default  in  that  particular,  he  will  be  liable  to 
the  person  injured  in  an  action  for  negligence.  Thus,  in 
Yaughan  v.  Menlov€j  8  Bing.  N.  C.  468,  defendant  was 
held  liable  for  negligence  in  building  a  hay-rick  so  near 
the  extremity  of  his  own  land  that,  in  consequence  of  its 
spontaneous  ignition,  his  neighbor's  house  was  burned, 
although,  in  Higgins  v.  Dewey ^  107  Mass.  494,  this  prin- 
ciple was  limited  to  cases  where  the  burning  was  negligent, 
or  might  reasonably  have  been  expected  to  injure  the 
property  of  the  neighbor.  This  was  the  real  ground  upon 
which  a  recovery  was  permitted  in  the  leading  cases  of 
Rylands  v.  Fletcher,  L.  R,,  3  H.  L.  330,  though  the  case  is 
often  cited  for  the  broader  proposition,  that  the  person 
who,  for  his  own  purpose,  brings  on  his  land  and  collects 
and  keeps  anything  there  likely  to  do  mischief  if  it  escapes, 
must  keep  it  at  his  x>6ril.  This  case  has  not  been  accepted 
either  in  England  or  in  this  country  without  some  qualifi- 
cations. The  same  rule  applies  if  a  man  permit  a  wall 
which  had  been  negligently  constructed  to  fall  upon  his 
neighbor's  house  {Oorham  v.  Oross^  125  Mass.  232),  or  a 
chinmey  to  which  a  gas-light  company  had  fastened  a 
telegraph  wire  {Gray  v.  Oas-light  Co.^  114  Mass.  149). 
The  principle  of  these  cases  was  also  applied  in  Tarry  v. 
AsJUon,  1  Q.  B.  Div.  314,  where  it  was  held  to  be  the  duty 
of  a  person  hanging  a  lamp  over  the  highway  to  keep  it  in 
good  repair.  This  case  proceeds,  perhaps,  as  far  as  any  in 
holding  the  defendant  responsible. 

To  the  same  principle  is  also  referable  the  case  of  Coke  Co. 
T.  Vestry  of  St.  Mary  AbbotPs,  15  Q.  B.  Div.  1,  whereby 
the  defendants  were  held  li«able  for  using  steam  roUers^ 
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in  repairing  a  higliway,  so  heavy  that  they  injured  the  gas 
pipes  of  the  plaintiff.  The  statement  of  the  case  shows  that 
the  pipes  were  laid  from  20  to  24  inches  beneath  the  surface 
of  the  streets,  and  that  this  was  a  sufficient  depth  to  prevent 
their  being  injured  by  the  ordinary  travel  of  the  streets, 
and  also  by  the  ordinary  mode  of  repair,  if  steam  rollers  of 
great  weight  had  not  been  used.  The  decision  was  put  by 
the  court  upon  the  express  ground  that  heavier  rollers 
were  used  than  were  necessary ;  and  it  was  said  that,  it 
*Hhe  defendants  were  expressly  authorized  by  statute  to 
use  steam  rollers  of  such  a  weight  as  nedessaiily  to  injure 
the  plaintiff's  pipes,  the  plaintiffs  would  have  no  ground  of 
complaint.  The  case  would  be  then  one  of  damnum  absque 
injuria.  The  same  consequence  would  follow  if  the  defend- 
ants were  expressly  authorized  by  statute  to  repair  in  some 
way  which  necessarily  required  the  use  of  heavy  steam 
rollers,  or  other  machinery  which  could  not  be  worked 
without  injuring  the  plaintiff's  pipes." 

2.  Similar  to  these  are  the  cases  in  which  persons  have 
been  held  liable  for  keeping  upon  their  land  anything 
which  operates  as  a  nuisance  to  their  neighbors  generally, 
or  to  any  particular  individual.  Upon  this  principle,  if  a 
person  allows  a  privy  to  get  out  of  rc^)air,  and  the  water 
percolates  into  his  neighbor's  cellar  {Tenant  v.  Oolding^  1 
Salk.  21;  BallY.  Nye,  99  Mass.  682;  BaUard  v.  ToniUn- 
son,  29  Ch.  Div.  115 ;  Cooley,  Torts,  568),  or  maintains  a 
mill-dam  in  an  unsafe  condition  {Mayor  v.  Bailey,  2Benio, 
433 ;  Oray  v.  Harris,  107  Mass.  492),  or  permits  injurious 
accumulations  of  snow  or  ice  upon  his  roof  {Shipley  v. 
Fifty  Associates,  106  Mass.  194),  or  permits  loud  and 
unnecessary  noises  {Brill  v.  Flagler,  23  Wend.  354; 
Tanner  v.  Albion,  5  Hill,  121),  or  carries  on  a  trade  offen- 
sive to  the  neighborhood  by  reason  of  dust,  smoke,  foul 
odors,  or  jar  of  machinery,  or  otherwise  (Cooley,  Torts, 
600,  601),  he  is  liable  for  the  consequences.  In  all  this 
class  of  cases  the  question  whether  the  carrying  on  of  an 
offensive  business  is  a  nuisance  or  not  depends  very  largely 
upon  the  character  of  the  neighborhood,  the  time  it  has  been 
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carried  on  without  objection,  and  the  prior  nse  of  the  bnild« 
mg  in  the  vicinity,  as  a  trade  may  be  adjudged  a  nuisance 
in  one  place  and  not  in  another.  Gilbert  v.  ShowerTnan, 
•23  Mich.  448 ;  Robinson  v.  Baugh,  31  Mich.  290. 

A  leading  case  in  the  Federal  courts  is  that  of  Baltimore 
&  P.  a,  Co.  V.  Fifth  Baptist  Church,  108  U.  S.  317  (2  Sup. 
Ct.  Rep.  719).  In  that  case  it  was  held  that  legislative 
authority  to  a  railroad  company  to  bring  its  tracks  within 
the  limits  of  the  city  of  Washington,  and  to  construct 
shops  and  engine  houses  there,  did  not  confer  upon  it 
authority  to  erect  noisy  workshops  in  the  immediate  vicin- 
ity of  a  church  where  services  had  been  held  several  times 
during  the  week  for  a  number  of  years  before  the  erection 
of  the  shops.  But,  in  delivering  the  opinion  in  that  case, 
Mr.  Justice]  Field  drew  a  distinction  between  nuisances  of 
that  description,  and  a  railway  through  the  streets  author- 
ized by  Congress,  which,  when  used  with  reasonable  care, 
produces  only  that  incidental  inconvenience  which  unavoid- 
ably  follows  the  additional  occupation  of  the  streets  by  its 
cars,  with  the  noises  and  disturbances  necessarily  attend- 
ing their  use,  and  affords  no  ground  of  complaint.  "  What- 
ever consequential  annoyance  may  necessarily  follow  from 
the  running  of  the  cars  on  the  road  vrith  reasonable  care  is 
iiamnum  absque  injuria?'^ 

3.  There  are  also  a  few  cases  which  indicate  that,  even  if 
a  man  be  guilty  of  no  negligence,  but  is  engaged  in  doing 
something  dangerous  in  its  nature,  he  is  liable  for  the 
immediate  and  direct  consequences  of  his  act.  Thus,  in 
Hay  V.  Cohoes  Co.,  2  N.  Y.  159,  the  defendant,  a  corpora- 
tion engaged  in  digging  a  canal,  was  held  liable  for  blasting 
rocks  in  such  a  way  that  the  fragments  were  thrown 
against  and  injured  plaintiff^ s  dwelling  upon  lands  adjoin- 
ing. It  was  held  that  it  was  liable,  although  no  negli- 
gence or  want  of  skill  was  alleged  or  proved.  The 
doctrine  laid  down  in  this  case,  however,  was  carefully 
limited  in  the  subsequent  case  of  Losee  v.  Buchanan,  61 
N.  Y.  476,  in  which  the  owner  of  a  steam-boiler  was  held 
cot  to  be  liable  for  damages  occasioned  by  its  explosion, 
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in  the  absence  of  proof  of  fault  or  negligence  on  his  part, 
and  it  was  said  that  the  defendant  was  held  liable  in  the 
Cohoes  case  upon  the  ground  that  its  acts  in  casting  the 
rocks  upon  the  plaintiff's  premises  were  direct  and  imme- 
diate. In  the  same  line  is  the  case  of  Cahill  v.  Eastman^ 
18  Minn.  324  (Gil.  292),  in  which  the  defendants  were  held 
liable  for  the  consequences  of  an  ordinary  spring  freshet, 
without  proof  of  negligence  or  unskilf  ulness  on  their  part 
in  the  construction  and  maintenance  of  a  tunnel  through 
which  water  flowed  and  damaged  the  plaintiffs  mill. 
Defendant's  liability  was  put  upon  the  ground  that  the 
damages  the  plaintiff  sustained  were  the  direct  and  imme- 
diate result  of  the  defendants'  operations  on  their  own 
land.  "  The  plaintiffs  had  a  right  to  hold  their  property 
free  of  such  a  result  of  the  defendants'  use  of  their  land." 
The  authorities  are  carefully  collated,  and  the  opinion  is  a 
very  instructive  one.  These  cases  would  be  opi)osite  if  the 
defendants  had  found  it  necessary,  in  the  construction  oi 
their  line,  to  cut  the  wires  of  the  telephone  company, 
remove  its  posts,  or  commit  any  other  direct  depredation 
upon  its  property. 

4.  Subject  to  these  exceptions,  we  understand  the  law  to 
be  well  settled  that  no  person  is  liable  for  damages  inci- 
dentally occasioned  to  another  by  the  necessary  and  bene- 
ficial use  of  his  own  property,  or  of  a  franchise  granted  to 
him  by  the  State.  The  principle  is  thus  stated  by  Judge 
Woodward  in  Panton  v.  Holland^  17  Johns.  92-99 : 

**  On  reviewing  the  cases,  I  am  of  opinion  that  no  man  is 
answerable  in  damages  for  the  reasonable  exercise  of  a 
right,  when  it  is  accompanied  by  a  cautious  regard  for  the 
rights  of  others,  when  there  is  no  just  ground  for  the  charge 
of  negligence  or  unskilf  alness,  and  when  the  act  is  not 
done  maliciously." 

Illustrations  of  this  principle  are  plentifully  scattered 
through  the  reports.  It  extends  not  merely  to  the  dig;^ng 
up  of  ground  for  a  new  building,  whereby  the  walls  of  the 
next  house  are  injured  {Panton  v,  Holland^  17  Johns.  02- 
99  ;  Thurston  v.  Hancock^  12  Mass.  220),  but  to  the  bum* 
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ing  of    fallow  land,  whereby  fire  is   communicated  to 
adjoining  lands  {Clark  v.  JFooty  8  Johns.  829),.  to  the  erec- 
tion of  a  mill  dam,  whereby  water  is  in  part  diverted  from 
a  lower  mill  {Piatt  v.  Johnson^  16  Johns.  218),  to  the 
building  of  a  basin  or  bridge,  whereby  access  to  plaintiff's 
dock  is  obstructed  {Lansing  v.  Smithy  8  Cow.  148 ;  4  Wend. 
9 ;  Oilman  v.  Philadelphia^  8  Wall.  713),  and  even  to  the 
pollution  of  a  stream  by  the  discharge  of  tan  bark  from  an 
upi>er  mill,  which  was  suffered  to  float  down  upon  the  mill 
of  the  plaintiff,  where  it  was  shown  to  have  been  the  uni- 
form custom  of  the  country  to  permit  it  {Snow  v.  Parsons^ 
28  Vt.  459).  A  distinction  is  drawn  between  cases  where  the 
pollution  of  a  stream  is  indispensable  to  its  beneficial  use, 
and  cases  where  the  pollution  is  such  as  to  make  it  abso- 
lutely useless  to  manufacturers  lower  down  the  river.    Of 
the  latter  case  is  Merrifleld  v.  Lomhardy  13  Allen,  16, 
where  the  defendant  threw  vitriol  and  other  noxious  sub- 
stances into  the  stream  a  short  distance  above  plaintiff's 
factory,  by  means  of  which  the  water  was  corrupted  so  that 
it  corroded  i)lain tiff's  engine  and  boiler,  and  rendered  them 
unfit  for  use.    In  such  cases  the  court  vdll  weigh  the  cir- 
cumstances and  necessities  of  the  case,  and  the  manner  in 
which  the  stream  has  hei'etof  ore  been  used.    Cooley,  Torts, 
687.    In  the  case  of  Coal  Co.  v.  Sander son^  113  Pa.  St.  126 
(6  Atl.  Rep.  453),  it  was  held  that  one  operating  a  coal  mine 
in  the  ordinary  and  usual  manner  may  drain  off  pump 
water  upon  his  own  lands,  which  percolates  into  the  stream 
which  forms  the  natural  drainage  of  the  basin  in  which  the 
mine  was  situated,  although  the  quantity  of  water  may 
thereby  be  increased,  and  its  quality  so   affected   as  to 
render  it  totally  unfit  for  domestic  purposes  by  the  lower 
riparian  owners.    It  was  intimated  that  the  use  and  enjoy- 
ment of  a  stream  of  pure  water  for  domestic  purposes  must, 
from  the  necessity  of  the  case,  give  way  to  the  interests  of 
the  communities,  in  order  to  permit  the  development  of 
the  natural  resources  of  the  country,  and  to  make  possible 
the  prosecution  of  the  lawful  business  of  mining  coal.    It 
is  said,  in  the  opinion  of  the  court,  to  be  "a  general  pro- 
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position,  that  every  man  has  the  right  to  the  natural  use 
and  enjoyment  of  his  own  propei-ty ;  and  if,  whilst  lawfully 
in  such  use  and  enjoyment,  without  negligence  or  malice  on 
his  part,  an  unavoidable  loss  occurs  to  his  neighbor,  it  is 
damnum  absque  ivjuria;  for  the  rightful  use  of  one's 
own  land  may  cause  damage  to  another,  without  any  legal 
wrong." 

The  same  principle  is  applicable  to  the  case  of  a  public 
officer,  who,  if  authorized  by  law  to  excavate  earth  in 
grading  a  street  or  constnicting  a  tunnel,  will  not  be 
responsible,  in  the  absence  of  negligence,  for  damage  to 
abutting  property  owners.  S/nith  v.  Washington  Corp.^ 
20  How.  135 ;  Transportation  Co.  v.  CJticago^  99  U.  S.  635  ; 
Callender  v.  Marsh,  1  Pick.  418;  Radcliff's  Eafrs  v. 
Mayor ^  4  N.  Y.  195.  In  this  last  case  it  is  said  that  an  act 
done  under  lawful  authority,  if  done  in  a  proper  manner, 
can  never  subject  the  party  to  an  action,  whatever  conse- 
quences may  follow.  The  case  of  McComhs  v.  Akron^  15 
Ohio,  474,  in  which  it  was  held  that  a  coiporation  was 
liable  for  injuries  to  plaintiffs  property  in  cutting  down 
and  grading  a  street,  is  opposed  to  the  great  weight  of 
authority,  and  in  a  number  of  cases  has  been  denied  to  be 
law.  See,  also,  Chapman  v.  Railroad  Co.,  10  Barb.  3G(). 
In  Sled  Co.  V.  Kenyon,  6  Ch.  Div.  773,  it  is  said,  with 
regard  to  the  storage  of  water  upon  defendant's  land,  that 
it  was  necessary  for  the  plaintiff  to  show,  not  only  that  he 
had  sustained  damage,  but  that  the  defendant  had  caused 
it,  by  going  beyond  what  was  necessary  in  order  to  enable 
him  to  have  the  natural  use  of  his  own  land.  In  Attorney* 
General  v.  Asylum,  L.  R.  4  Ch.  146.  defendant  was  held 
liable  for  polluting  a  stream  by  its  sewage,  upon  the  ground 
that  the  evil  might  have  been  remedied  by  deix>siting  the 
sewage  elsewhere.  Other  instances  of  serious  damage, 
suffered  without  the  possibility  of  recourse,  may  occnx 
whenever  a  rival  bridge  is  authorized  to  be  built  across  a 
stream,  as  was  done  in  Charles  River  Bridge  v.  Warren 
Bridge,  1 1  Pet.  420.  The  building  of  a  new  railroad  maj 
destroy  the  value  of  a  turnpike,  of  a  line  of  coaches,  oj 
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taverns,  public  houses  and  even  of  small  towns  lying  along 
its  lines.  Illustrations  are  found  in  Boulion  v.  Crowther^ 
2  Bam.  &  C.  703 ;  and  Nichols  v.  Marslandy  L.  R.  10 
Exch.  265. 

In  JRockwood  v.  Wilson,  1 1  Cush.  226,  it  is  said  that 
"  nothing  can  be  better  settled  than  that,  if  one  do  a  lawful 
act  upon  his  own  premises,  he  cannot  be  held  responsible 
for  injurious  consequences  that  may  result  from  it,  unless 
it  was  so  done  as  to  constitute  actionable  negligence." 
What  shall  be  considered  indirect,  as  distinguished  from 
direct  injuries,  is  clearly  stated  in  Railroad  Co,  v. 
MarcJiant,  119  Pa.  St.  541  (13  Atl.  Rep.  C90),  in  which  a 
construction  was  given  to  a  constitutional  provision  of 
Pennsylvania,  securing  just  compensation  by  corporations 
for  property  "injured  or  destroyed,"  as  well  as  "taken." 
It  was  held  to  be  confined  to  such  injuries  to  one's  property 
as  are  actual,  positive  and  visible — the  natural  and  neces- 
sary results  of  the  original  construction  or  enlargement  of 
its  works  by  a  corporation,  and  of  such  certain  character 
that  compensation  therefor  may  be  ascertained  at  the  time 
the  works  are  being  constructed  or  enlarged,  and  paid  or 
secured  in  advance,  as  distinguished  from  indirect  injuries 
to  the  plaintiff,  which  were  the  result  merely  of  a  subse- 
quent operation  of  its  railroad  in  lawful  manner,  without 
negligence,  unskilf  ulness  or  malice. 

The  substance  of  all  the  cases  we  have  met  in  our  exami- 
nation of  this  question — and  we  have  cited  but  a  small 
fraction  of  them — is  that,  where  a  person  is  making  lawful 
use  of  his  own  property,  or  of  a  public  franchise,  in  such  a 
manner  as  to  occasion  injury  to  another,  the  question  of 
his  liability  will  depend  upon  the  fact  whether  he  has  made 
use  of  the  means  which,  in  the  progress  of  science  and 
improvement,  have  been  shown  by  experience  to  be  the  best ; 
but  he  is  not  bound  to  experiment  with  recent  inventions, 
not  generally  known,  or  to  adopt  expensive  devices,  when 
It  lies  in  the  power  of  the  person  injured  to  make  use  him- 
self of  an  effective  and  inexpensive  method  of  prevention. 
Boyl  V.  J^erSy  30  Mich.  181.    If,  in  the  case  under  con- 
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sideration,  it  were  shown  that  the  double  trolley  would 
obviate  the  injury  to  complainant  without  exposing 
defendants  or  the  public  to  any  great  inconvenience  or  a 
large  expense,  we  think  it  would  be  their  duty  to  make  use 
of  it,  and  should  have  no  doubt  of  our  power  to  aid  the 
complainant  by  an  injunction  ;  but,  as  the  proofs  show  that 
a  more  effectual  and  less  objectionable  and  expensive 
remedy  is  open  to  the  complainant,  we  think  the  obligation 
is  upon  the  telephone  company  to  adopt  it,  and  that 
defendants  are  not  bound  to  indemnify  it ;  in  other  words, 
that  the  damage  incidentally  done  to  the  complainant  is  not 
such  as  is  justly  chargeable  to  the  defendants.  Unless  we 
are  to  hold  that  the  telephone  company  has  a  monopoly 
of  the  use  of  the  earth,  and  of  all  the  earth  within  the  city 
of  Nashville,  for  its  feeble  current,  not  only  as  against  the 
defendants,  but  as  against  all  forms  of  electrical  energy 
which,  in  the  progress  of  science  and  invention,  may  here- 
after require  its  use,  we  do  not  see  how  this  bUl  can  be 
maintained.  We  place  our  denial  of  an  injunction  upon 
the  grounds : 

1.  That  the  defendants  are  making  lawful  use  of  the 
franchise  conferred  upon  them  by  the  State,  in  a  manner 
contemplated  by  the  statute,  and  that  such  act  cannot  be 
considered  as  a  nuisance  in  itself. 

2.  That,  in  the  exercise  of  such  franchise,  no  negligence 
has  been  shown,  and  no  wanton  or  unnecessary  disregard 
of  the  rights  of  the  complainant. 

3.  That  the  damages  occasioned  to  the  complainant  are 
not  the  direct  consequence  of  the  construction  of  the 
defendants'  roads,  but  are  incidental  damages  resulting 
from  their  operation,  and  are  not  recoverable. 

The  cases  involving  this  principle  are  almost  innumera- 
ble ;  and  in  our  examination  of  them  we  are  satisfied  the 
great  weight  of  authority  bears  in  the  direction  we  have 
indicated.  As  a  result,  the  motion  for  an  injunction  must 
be  denied. 

NoTE.^See  note  to  Cineinnath  ^c,  Ry,  Co,  v.  City,  dbe,  ii«tti.,  pozL 
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The  Westebis^  Union  Telegraph  Company,  Respondent, 

V.    OUERNSEY  &   SOUDDER    ELECTRIC    LlOHT    COMPANT| 

Api>el]ant. 

St.  Louis  Court  of  Appeals,  June  $,  1891, 
(4G  Mo.  App.  120.) 

WiEBS  IN  8TBSETS. —  IKTEBFEBICNOB. —  INJUNCTION. 

An  injunction  at  suit  of  a  telegraph  company  (1)  restraining  an  electric 
light  and  power  company  from  stringing  its  wires  above  those  of  the 
plaintiff  nearer  than  eight  feet  from  them,  and  (2)  compelling  it  to  place 
a  g^oard  under  its  wires  already  strung,  to  prevent  their  falling,  in  case 
they  should  break  or  sag,  upon  the  telegraph  wires — on  the  ground  of 
threatened  danger  to  the  plaintiff's  instruments  and  employees,  and  delay 
of  its  service — held,  properly  granted. 

The  foUowing  rules  ivere  enunciated,  bearing  upon  the  case : 

The  rights  of  licensees,  as  well  as  of  adjoining  owners,  are  subject  to  addi« 
tional  legitimate  uses  which  the  city  may  make  of  its  streets,  even 
though  such  uses  cause  inconvenience,  so  long  as  they  do  not  amount  to 
a  substantial  subversion  of  private  rights. 

One  electrical  company  cannot,  by  prior  occupation  under  municipal 
license,  obtain  a  right  to  a  particular  part  of  a  street  to  the  exclusion  of 
subsequent  licensees  for  legitimate  street  purposes  ;  though  the  rights  of 
the  prior  licensee  must  not  be  substantially  invaded  by  the  latter. 

The  maintaining  of  poles  and  wires  by  an  electric  light  company  is  a  legiti- 
mate street  use  which  may  be  licensed  by  the  municipal  authorities. 

Upon  the  question  of  substantial  interference  with  the  operation  of  a  tele- 
graph line  in  a  street,  the  rights  of  the  company  under  national  laws, 
e.  g.,  the  post-roads  act  of  Congress,  and  its  duties  as  a  quasi  common 
carrier,  have  an  important  bearing. 

The  equity  rule,  recognized  in  some  of  the  States,  that  a  plaintiff  is  not 
entitled  to  relief  by  injunction  against  a  mischief  which  he  can  guard 
against  at  slight  expense,  is  not  approved  by  the  Supreme  Court  of 
Missouri. 

Case  of  this  series  cited  in  opinion :  Julia  Building  Atsociation  v.  BeU 
TeUph.  Co.t  voL  1,  p.  801. 

Appeal  by  defendant  below  from  order  making  perpetual 
a  temporary  injunction. 
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The  facts  sufficiently  appear  in  the  opinion. 
Appeal  from  the  St.  Louis  City  Circuit  Court. 

BoyUy  Adams  <6  McKeighan^  for  appellant. 

Hitchcock^  Madill  &  FinJcelnburg^  for  respondent. 

RoMBAUER,  P.  J. :  This  is  a  suit  in  equity  to  enjoin  the 
defendant  from  transmitting  currents  of  electricity  through 
certain  wires  which  it  has  suspended  in  proximity  to  the 
telegraph  wires  of  the  plaintiff.  At  the  hearing  there  was  a 
decree  denying  the  relief  sought,  and  dismissing  the  petition 
as  to  a  portion  of  the  wires  of  the  defendant,  and  granting 
the  relief  sought,  in  a  modified  form,  as  to  the  remainder. 
From  this  decree  the  defendant  prosecutes  this  appeal. 

The  petition  recites  the  incorporation  of  the  plaintiff 
and  its  acquisition,  under  various  acts  of  con;:jress,  and 
through  its  consolidation  with  the  American  Union  Tele- 
grah  company  in  pursuance  of  the  laws  of  the  State  of  New 
York,  of  the  right  to  maintain  its  wires  on  any  post-route, 
and  pleads  the  act  of  Congress  of  March  1,  1884,  which 
makes  all  public  roads  and  highways  post-routes.  It  recites 
facts  showing  that  a  portion  of  Locust  street,  in  the  city  of 
St.  Louis,  is  a  post-route  within  the  meaning  of  this  statute, 
and  that  that  portion  of  said  street  between  Third  and 
Fourth  streets  was,  on  or  about  the  year  1880,  occupied  by 
the  telegraph  lines  of  the  American  Union  Telegraph  Com- 
pany, which  lines  afterward  became,  in  pursuance  of  the 
consolidation  already  spoken  of,  the  property  of  the  plaint- 
Iflf.  It  recites  that  the  plaintiff  had,  for  more  than  four 
years  prior  to  the  commencement  of  the  suit,  occupied  and 
used  those  lines  in  its  business  as  a  telegraph  company ; 
asserts  its  right  to  continue  in  the  use  of  them  free  from 
interruption  or  disturbance ;  recites  facts  showing  the  exten- 
sive character  of  the  plaintiff's  business  in  transmitting 
messages  to  all  parts  of  the  United  States,  and  the  impor- 
tance of  such  business,  not  only  to  individuals,  but 
also  to  the  public  authorities  of  the  city  of  St.   Louis, 
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the  State  of  Missouri  and  the  United  States.  It  then 
states  that  more  than  fifty  telegraph  wires  are  strung 
and  supported  on  the  plaintiffs  poles  on  Locust 
street  between  Third  and  Fourth  streets ;  that  each  one 
is  a  conductor  of  electricity,  and  would,  if  brought  in 
contact  with  any  other  body  charged  with  a  current  of 
electricity,  or  with  any  other  wire  or  conductor  communica- 
ting with  any  other  apparatus  generating  electricity, 
necessarily  take  up  and  transmit  from  such  other  body,  or 
such  other  conductor,  any  current  of  electricity  with  which 
the  same  was  charged,  or  which  was  being  transmitted 
thereby,  and  would  conduct  such  electricity  into  the  offices 
of  the  plaintiff  and  into  such  apparatus  of  the  plaintiff  in 
its  offices  as  are  connected  with  the  plaintiffs  wires,  endan- 
gering the  plaintiffs  proparty  by  burning  up  its  telegraph 
instruments,  setting  fire  to  the  premises  occupied  by  its 
main  and  branch  offices,  and  destroying  the  lives  of  its 
employees. 

The  i>etition  then  recites  the  incorporation  of  the  def  end- 
antfor  the  purpose  of  supplying  light  by  means  of  electricity 
to  persons  in  the  city  of  St.  Louis  from  its  premises  on 
number  306  Locust  street  in  said  city ;  describes  the  manner 
by  which  the  defendant,  for  the  purpose  of  producing  elec- 
tric lights  generated  by  means  of  dynamo  electric  machines, 
and  transmits  by  means  of  wires,  powerful  and  intense 
currents  of  electricity. 

The  petition  then  states  that  within  the  four  weeks 
preceding  the  institution  of  this  suit  the  defendant  erected 
three  i>oles  on  the  south  side  of  Locust  street,  one  hundred 
and  fifty  feet  apart  from  each  other,  anl  higher  than  the 
plaintiffs  i)oles,  and  has  strung  upon  the  poles  thus  erected 
six  wires,  four  of  them  directly  above  and  two  directly  below 
the  plaintiffs  wires;  that  all  of  the  defendant's  wires 
are  connected  with  its  dynamos,  and  are  used  for  the  trans- 
mission of  powerful  currents  of  electricity  to  various  parts 
of  the  city. 

The  petition  also  states  that  wires,  such  as  are  strung 
between  the  defendant's  poles,  are  at  all  times  liable  to  be 
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broken,  and  that  it  frequently  happens  (owing  to  causes 
which  are  enumerated)  that  wires  strung  between  poles 
so  far  apart  are  broken ;  that,  in  case  the  defendant's 
upper  wires  are  thus  broken,  they  would  unavoidably  fall 
on  the  plaintiffs  wires,  and  in  such  event  it  would 
instantly  and  unavoidably  result  that  the  powerful  currents 
of  electricity,  generated  by  the  defendant  and  transmitted 
through  its  wires,  would  be  transmitted  through  one  or 
more  of  plaintiflPs  telegraph  wires,  and  be  conducted  into 
the  plaintiff's  office,  and  to  the  telegraph  instruments  and 
apparatus  there  employed  by  plaintiff,  to  the  interruption 
of  the  plaintiff's  business,  and  to  the  imminent  danger  of 
its  property  and  the  safety  and  lives  of  its  employees. 

The  petition  further  states  that  the  same  result  would 
follow  in  case  the  plaintiff's  wires  broke  and  came  in  con- 
tact with  the  defendant's  wires  strung  immediately  below 
them ;  that  such  accidents  have  rei)eatedly  occurred  and 
are  dreaded  by  telegraph  operators  and  repairers  of  wires^ 
causing  in  many  instances  death  and  personal  injuries. 

The  petition  also  states  that  the  plaintiff  has  requested 
the  defendant  to  either  remove  said  wires,  or  else  so  place 
them  as  to  avoid  the  dangers  aforesaid;  but  that  the 
defendant  refuses  to  comply  with  such  request,  and  intends 
not  only  to  continue  the  use  of  said  wires  in  the  manner 
aforesaid,  but  also  to  increase  said  dangers  by  placing  addi- 
tional wires  on  its  poles  for  like  purposes.  The  petition 
concludes  with  a  prayer  for  an  injunction  restraining  the 
defendant  in  the  use  of  said  wires  for  the  purposes  and  in 
the  manner  aforesaid,  and  for  general  relief. 

Due  notice  of  the  application  for  a  temporary  restraining 
order  was  given,  and  it  was  heard  by  the  court  on  affidavits 
tiled  both  in  support  and  in  opposition  thereof,  whereupon 
the  court,  upon  the  plaintiff's  giving  bond  in  form  and 
amountrequired,made  a  temporary  restraining  order,  enjoin- 
ing the  defendant: 

First.  From  transmitting  any  electric  currents  through 
its  wires,  strung  below  those  of  the  plaintiff,  because  the 
transmission  of  such  currents  was  dangerous  to  plaintiff*  s 
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employees,  and  prohibiting  the  defendant  from  stringing 
any  more  wires  below  the  wires  of  plaintiff  for  the  use  of 
electric  light  wires. 

Second.  From  placing  for  the  purposes  of  its  business 
any  electric  light  wires  above  those  of  the  plaintiff,  nearer 
than  three  feet  to  plaintiff's  wires. 

Third.  And  ordering  the  defendant  to  place  below  its 
wires  already  strung  some  net  work  or  suflcient  guard  to 
prevent  its  wires,  in  case  of  breakage  or  sagging,  from 
coming  into  contact  with  the  plaintiff's  wires. 

An  order  to  that  effect  was  served  upon  the  defendant. 
More  than  one  month  after  service  of  this  order  upon  the 
defendant,  the  latter  filed  its  answer,  accompanied  by  a 
motion  to  dissolve  the  injunction.     The  answer  consists 
first  of  a  general  denial.    It  then  recites  the  incorporation 
of  the  defendant  for  the  purpose  of  manufacturing  and 
Tending  electric  light ;  that  its  chief  office  and  place  of 
business  was,  and  had  for  some  time  been,  at  the  southwest 
comer  of  Third  and  Locust  streets,  in  the  city  of  St.  Louis. 
It  states  that  in  order  to  supply  its  customers  with  light  it 
became,  was  and  is,  necessary  for  it  to  stretch  its  wires  on 
poles,  erected,  and  to  be  erected,  upon  and  along  the  streets 
of  St.  Louis,  between  the  southwest  comer  of  Third  and 
Locust  streets,  the  place  where  its  dynamo  machines  used 
in  manufacturing  said  light  were  and  are  located,  and  the 
places  of  business  of  its  customers  where  the  light  was  and 
is  supplied  for  the  Dlumination  and  lighting  of  their  places 
of  business.     It  then  recites  the  language  of  an  ordinance 
enacted  by  the  municipal  assembly  of  the  city  of  St.  Louis 
on  the  15th  of  March,  1884,  numbered  12723,  "regulating 
the  placing  of  wires,  tubes  or  cables  conveying  electricity 
for  the  production  of  light  andi)ower  along  the  streets,  alleys 
and  public  places  of  the  city  of  St.  Louis. ' '    This  ordinance, 
which  is  embodied  in  the  answer,  will  not  be  set  out  in  full, 
but  its  provisions  will  be  referred  to,  so  far  as  may  be 
necessary  for  the  purpose  of  disposing  of  the  questions 
arising  upon  this  lecord.     The  answet  next  recites  that 
afterwards  the  board  of  public  improvements  of  the  city  of 
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St.  Louis  adopted  a  series  of  rules  and  regulations  with 
respect  to  the  matters  contained  in  said  ordinance,  which 
rules  and  regulations  are  also  set  out  in  the  answer. 
These  in  like  manner  will  be  omitted,  but  their  provisions 
will  be  referred  to,  should  it  become  necessary  in  the 
course  of  this  opinion. 

The  answer  then  proceeds  to  state  that  the  defendant 
applied  to  the  board  of  public  improvements  for  permission 
to  ereot  its  poles  and  stretch  its  wires  on  the  north  side  of 
Locust  street,  which  permission  was  denied ;  that  the  de- 
fendant did  obtain  the  permission  of  said  board  to  erect  its 
poles  and  stretch  its  wires  on  the  south  side  of  Locust 
street,  and  did  so  in  strict  conformity  with  the  ordinances 
of  the  city,  and  the  rules  and  regulations  of  the  board,  and 
under  the  supervision  and  control  of  the  street  commissioner; 
that  its  wires  are  stretched  in  the  best  practical  way,  are 
new  and  thoroughly  insulated  by  asbestos  and  fireproof 
material ;  that  it  is  impossible  for  any  of  said  wires  to  sag 
or  sway  so  as  to  touch  the  wires  of  plaintiff,  and  that  it  is 
altogether  improbable  that  any  of  said  wires  will  break  in 
any  of  the  usual  weather  or  condition  of  the  elements  in 
St.  Louis. 

The  answer  further  states  that,  if  said  wires,  or  either  of 
them,  should  break  asunder  and  fall  so  as  to  come  in  con- 
tact with  plaintiff's  wires,  it  would  be  harmless,  as  the 
fracture  would  necessaiily  break  the  current  of  electricity 
so  that  no  damage  would  be  done.  The  answer  concludes 
with  a  prayer  for  a  dissolution  of  the  injunction,  and  judg- 
ment for  costs. 

The  plaintiff  replied,  admitting  the  defendant's  incor- 
poration as  stated,  and  the  enactment  of  the  city  ordinance 
set  out  in  the  answer.  The  reply  disclaimed  information  of 
the  regulations  of  the  board  of  public  improvements,  and 
of  the  fact  whether  the  defendant,  in  what  it  did,  conformed 
to  the  provisions  of  the  ordinance,  and  the  regulations  of 
the  board,  if  there  were  any.  The  reply  f uther  stated  that 
neither  the  city,  nor  any  municipal  officer  thereof ,  had  jwwer 
to  authorize  defendant  to  erect  and  maintain  its  polea  and 
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Hires  so  as  to  interfere  with  the  plaintiflTs  rights  nnder  the 
act  of  Congress,  and  averred  that  the  alleged  claim  of  right 
of  the  defendant  under  the  statute  of  this  State,  the  ordi- 
Dances  of  the  city  and  the  regulations  of  the  board,  was 
contrary  to,  and  a  denial  of,  plaintiflTs  rights  under  the  act 
of  Congress  and  the  Constitution  of  the  United  States. 

It  must  be  noticed  in  this  connection  that,  while  the 
defendant  was  fully  advised  both  by  the  plaintiflTs  petition 
and  by  the  order  of  court  that  it  had  strung  its  wires  both 
above  and  below  those  of  the  plaintiff,  and  was  charged 
with  the  intention  of  not  only  continuing  the  use  of  its 
wires  as  thus  strung,  but  also  of  stringing  additional  wires 
regardless  of  any  intervening  space  both  above  and  below, 
the  defendant  did  not  disclaim  either  in  its  answer,  or  in 
the  motion  to  dissolve,  or,  as  far  as  the  record  shows,  in 
the  affidavits  accompanying  it,  the  intention  thus  charged. 

Upon  the  final  hearing  the  court  modified  the  preliminary 
restraining  order  by  removing  the  restraint  as  to  defend- 
ant's lower  wires  altogether.  This  decision  was  not  placed 
on  the  ground  that  the  operation  of  such  wires,  if  con- 
tinued, would  be  less  dangerous  to  the  plaintiff's  business 
or  employees  than  the  operation  of  the  upper  wires,  but 
upon  the  sole  ground  that,  prior  to  the  institution  of  the 
suit,  the  plaintiff  was  advised  that  these  wires  were 
strung  merely  for  a  temporary  purpose.  The  residue  of  the 
injunction  the  court  modified  by  enlarging  the  space  which 
was  to  intervene  between  the  defendant's  and  the  plaint- 
iffs wires,  from  three  to  eight  feet.  The  injunction,  as 
thus  modified,  was  made  perpetual. 

The  defendant  assigns  for  error,  in  substance,  that  the 
court  erred  in  granting  to  plaintiff  a  temporary  injunction 
and  in  making  it  perpetual,  and  particularly  in  restraining 
defendant  from  stretching  its  wires  nearer  than  eight  feet 
to  plaintiff's  wires,  when  the  evidence  failed  to  show, 
except  by  remote  inference*  any  design  on  part  of  the 
defendant  to  stretch  its  wires  nearer  than  ten  feet  to  those 
of  the  plaintiff. 

The  city  of  St.  Louis  under  its  charter  has  power  to 
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"  construct  and  keep  in  repair  all  bridges,  streets,  sewers 
and  drains,  and  to  regulate  the  use  thereof ' '  (charter,  art. 
8,  sec.  24,  clause  2),  and,  also,  to  pass  all  such  ordinances, 
not  inconsistent  with  the  provisions  of  the  charter,  or  the 
laws  of  this  State,  as  may  be  expedient  in  maintaining  the 
peace,  good  government,  health  and  welfare  of  the  city,  its 
trade,  commerce  and  manufactures,  and  to  enforce  the 
same."  Clause  14.  "  The  power  to  regulate  the  tise,^^  says 
Black,  J„  in  Ferrenbach  v.  Turner^  86  Mo.  416,  '*is  not 
limited  to  a  mere  right  of  way«  but  it  extends  to  aU  bene- 
ficial uses  which  the  public  good  and  convenience  may  from 
time  to  time  require,  as  for  laying  gas,  water  and  sewer 
pipes,  and  the  like.  New  uses  are  constantly  arising.  All 
these,  and  many  others,  may  be  made  of  the  streets  with- 
out the  consent  of  the  lot  owners.  Private  rights  must 
yield  to  them."  In  Jvlia  Building  As9?n.  t.  TeL  Co.,  13 
Mo.  App.  477,  we  held  that  the  dedication  or  condenmation 
of  public  streets  in  a  city  does  not  limit  their  use  to  the 
purpose  of  passways  for  persons  and  vehicles,  but  extends 
to  every  use  which  may  advance  the  public  comfort  and 
convenience  within  the  legitimate  sphere  of  municipal  rega- 
lation.  This  decision  was  affirmed  by  the  Supreme  Court 
(88  Mo.  258),  that  court  holding  that  ^^as  civilization 
advances,  new  uses  may  be  found  expedient."  The  first 
of  these  cases  was  the  case  of  a  licensee,  and  the  last  that 
of  an  adjoining  owner.  We  are,  therefore,  justified  in 
assuming  that  there  is  no  substantial  difference  in  principle 
between  the  case  of  a  licensee  and  that  of  an  adjoining 
owner,  and  that  the  rights  of  each  are  subject  to  additional 
legitimate  uses,  which  the  city  may  make  of  the  street*, 
even  though  such  uses  cause  inconvenience  to  either,  so 
long  as  they  do  not  amount  to  a  substantial  subversion  of 
private  rights. 

If,  then,'the  streets  of  the  city  of  St.  Louis  may  lawfully 
be  subjected  to  the  servitude  which  the  defendant  claims, 
the  power  to  regulate  such  a  use  is  directly  conferred  by 
the  provision  of  the  charter  above  quoted.  The  serviti  d ' 
which  the  defendant  claims  being  a  proper  municipal  use, 
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it  is  equally  evident  that  the  power  is  properly  exercised 
under  the  charter  by  the  board  of  public  improvements 
under  the  ordinance  set  out.  Courts  cannot  undertake  to 
exercise  a  general  superintendence  over  this  matter,  because 
they  possess  neither  the  technical  knowledge  nor  the 
knowledge  of  detail  which  the  subject  requires,  and  because 
the  delays,  which  necessarily  attend  judicial  proceedings, 
would  of  themselves  furnish  a  conclusive  argument  against 
such  exercise.  When,  therefore,  the  defendant  has  shown 
by  its  answer  and  evidence  that  it  has  erected  its  poles  and 
wires  in  the  places  and  manner  prescribed  by  the  municipal 
authorities,  and  that  the  purpose  for  which  the  same  are 
used  is  a  proper  municipal  use  to  which  the  street  may  be 
Subjected,  it  has  made  a  prima  facie  case,  that  its  occupa- 
tion of  the  street  to  the  extent  and  in  ttae  manner  aforesaid 
is  lawful,  and  it  is  upon  the  plaintiff  to  overthrow  such 
case.  All  this,  the  defendant  has  shown  by  its  answer  and 
evidence. 

We  take  these  preliminary  observations  in  view  of  the 
claim  made  in  the  plaintiff's  reply,  that  neither  the  city, 
nor  any  municipal  officer  thereof,  had  power  to  authorize 
the  defendant  to  erect  and  maintain  its  poles  and  wires  so 
as  to  interfere  with  the  plaintiff's  rights  under  the  acts  of 
Congress.  If,  by  this  claim,  the  proposition  is  sought  to  be 
asserted,  that  because  the  plaintiff  has  occupied  the  south 
side  of  Locust  street  between  Third  and  Fourth  streets  with 
its  telegraph  wires,  it  could  by  such  prior  occupation 
exclude  the  city  and  its  licensees  from  using  said  part  of 
the  street  for  other  municipal  uses,  even  if  by  so  doing  the 
plaintiff  was  subjected  to  some  inconvenience,  the  claim 
must  be  denied.  If  on  the  other  hand  by  such  claim 
nothing  further  is  sought  to  be  asserted  than  the  proposi- 
tion that,  the  plaintiff  being  a  prior  licensee  on  the  street, 
and  as  such  in  the  exercise  of  legal  rights  and  duties,  its 
rights  could  not  be  substantially  invaded  by  a  subsequent 
licensee  of  the  city,  the  claim  is  correct.    The  plaintiff's 

rights  and  duties  under  national  and  State   laws   have 
VOL.  in— 28. 
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indeed  a  material  bearing  in  the  determination  of  the  ques- 
tion as  to  what  interference  is  substantial  enough  to 
warrant  the  interposition  of  a  court  of  equity,  but  have  no 
bearing  whatever  in  determining  the  exclusiveness  of  tlie 
plaintiff's  right  of  occupation.  As  far  as  the  exclusiveness 
of  the  right  is  concerned,  the  plaintiff  occupies  simply  the 
position  of  a  prior  licensee,  and  as  such  its  rights  cannot  be 
of  any  exclusive  character. 

The  evidence  shows  that,  at  the  time  of  the  commence- 
ment of  this  action,  plaintiff  had  on  the  south  side  of  Locust 
street  five  telegraph  poles,  one  at  the  comer  of  Third  and 
Locust  streets,  one  at  the  comer  of  Fourth  and  Locust, 
and  three  intervening ;  that  these  poles  were  not  exactly 
the  same  distance  apart,  the  distance  varying  from  forty  to 
sixty  feet ;  that,  including  the  parts  which  were  inserted  in 
the  ground,  they  were  forty-one  or  forty- two  feet  in  length; 
that  upon  each  pole  there  were  four  cross-arms,  commenc- 
ing fifteen  or  eighteen  inches  below  the  top  of  the  pole,  and 
being  placed  at  about  that  distance  apart  downward ;  that 
there  were  eight  pins  of  wood  on  each  cross-arm  for  the 
support  of  wires,  four  on  each  s:d }  of  the  pole ;  and  that  on 
each  there  was  screwed  a  glass  insulator  to  which  a  wire 
was  fastened.  To  the  cross-arms  were  attached  more  than 
fifty  wires,  employed  by  the  plaintiff  in  the  conduct  of  its 
telegraph  business.  This  business  consisted  in  transmitting 
by  electricity,  for  hire,  messages  of  all  kinds  to  many 
parts  of  the  United  States,  and  to  foreign  telegraph  lines. 

After  the  plaintiff  had  placed  these  poles  and  wires  thus 
in  position  and  use.  the  defendant,  acting  under  a  x>ennit 
procured  from  the  board  of  public  improvements,  which 
was  granted  to  it  in  pursuance  of  the  ordinance  set  out  in 
the  defendant's  answer,  and  the  regulations  of  the  board 
of  public  improvements  also  there  set  out — and  after  giv- 
ing bond  to  the  city  in  the  sum  of  $20,000,  as  required  by 
section  10  of  the  ordinance  —  erected  three  poles  on  the 
south  side  of  Locust  street  for  the  purpose  of  conducting 
electric  light  wires  from  its  dynamos,  which  were  situated 
in  the  basement  of  its  building  at   number  306   Locust 
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street.  These  poles  were  sii^ty  feet  in  length,  and  were 
inserted  seven  feet  in  the  gronnd.  The  first  was  erected  at 
the  corner  of  Third  and  Locust  streets,  and  may  be  laid 
out  of  view,  because  no  electric  light  wires  were  attached 
to  it.  The  second  was  erected  near  the  middle  of  the  block 
and  near  the  defendant's  building,  number  306  Locust 
street,  and  the  third  was  erected  on  the  comer  of  Fourth 
and  Locust  streets,  a  distance  of  one  hundred  and  twenty- 
six  feet  west  of  the  second.  These  poles  were  erected  sub- 
stantially in  line  with  the  poles  of  the  plaintiff.  They  rose 
up  through  the  plaintiff's  wires  and  extended  upward 
much  higher  than  the  plaintiff*  s  poles.  They  were  mortised 
for  cross-arms,  the  mortises  beginning  a  foot  below  the  top 
of  the  poles  and  running,  with  intervals  of  less  than 
eighteen  inches,  three  feet  below  the  plaintiff's  lowest 
cross-arms.  At  the  commencement  of  this  action  the 
defendant  had  stretched  four  wires  from  the  second  of 
these  poles,  which  stood  near  the  middle  of  the  block, 
westward  to  the  third,  which  stood  at  the  intersection  with 
Fourth  street.  These  wires  were  stretched  on  the  highest 
cross-arm,  and  were  fourteen  or  fifteen  feet  above  the 
highest  wire  of  the  plaintiff.  The  defendant  had  also 
stretched  two  wires  running  on  brackets  below  the  plaint- 
iff's wires.  All  these  wires  were  copper  wires,  known  in 
the  trade  and  to  electricians  as  **  number  6  -underwriter's 
wire."  They  were  insulated  by  a  covering  of  cotton,  and 
outside  of  that  a  coating  of  asbestos  paint.  The  testimony 
tends  to  show  that  while  this  is  not  a  perfect  insulator, 
because  there  are  no  perfect  insulators,  yet  it  is  the  best 
practicable  one  which  had  been  brought  into  use.  Over 
these  wires  the  defendant  sent  powerful  currents  of  elec- 
tricity to  supply  certain  light  to  its  customers,  by  means  of 
two  electrical  machines  called  dynamos,  established  in  the 
basement  of  its  building.  These  dynamos  were  of  unequal 
power,  one  of  them  being  capable  of  generating  and 
transmitting  a  current  of  electricity  of  twelve  hundred  and 
fifty  volts,  while  the  other  was  capable  of  generating  and 
transmitting  one  thousand  volts.    The  evidence  tends  to 
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show  that,  if  a  current  of  the  intensity  of  one  thousand 
volts  were  to  pass  through  the  body  of  a  man,  it  would  kill 
him ;  that  a  current  of  half  this  intensity  might  in  some 
cases  have  the  same  effect ;  and  that  if  such  a  current  were 
communicated  to  one  of  plaintiff^  s  wires,  it  would  probably 
bum  the  electric  instruments  with  which  the  wire  con- 
nected, and  possibly  set  fire  to  the  contrivance  of  the 
plaintiff  called  the  switchboard,  with  which  its  wires  are 
connected  on  entering  its  offices  ;  but  we  do  not  understand 
the  testimony  as  showing  that  this  would  necessarily 
endanger  the  plaintiff's  employees,  engaged  in  manipulating 
its  telegraph  instruments,  although  it  might  possibly  do  so. 
Several  instruments  belonging  to  the  plaintiff  had  been 
burned  by  electric  light  wires  coming  in  contact  with  its 
telegraph  wires  ;  but  no  damage  of  this  kind  had  accrued 
from  the  defendant's  wires,  which  were  in  use  but  a  com- 
paratively short  time.  These  casualties  had  generally 
arisen  from  accidental  contact  between  electric  light  wires 
and  the  plaintiff's  telegraph  wires,  where  they  crossed  each 
other  in  very  close  proximity — ^but  a  few  inches  apart. 
Evidence  was  given  by  the  plaintiff  of  two  accidents,  which 
were  probably  traceable  to  currents  communica-ted  by  elec- 
tric light  wires.  One  of  them  was  the  burning  of  the  Bell 
Telephone  Company's  exchange  in  the  fifth  story  of  the 
Third  National  Bank  Building  in  the  city  of  St.  Louis.  The 
other  resulted  in  the  death  of  one  of  the  plaintiff's  linemen 
in  the  city  of  Pittsburg.  The  evidence  concerning  these 
two  accidents  was  hypothetically  stated  to  various  expert 
witnesses,  eliciting  various  opinions  and  theories.  The  sum 
of  this  class  of  evidence  adduced  by  the  plaintiff  is,  that 
there  is  undoubtedly  danger,  and  very  considerable  danger, 
from  the  improper  use  of  electric  light  wires  in  connection 
with  telegraph  wires,  or  from  a  contact  between  the  two,  or 
from  an  electric  light  wire  coming  in  contact  with  a  man- 
That  the  destruction  of  plaintiff's  wires  or  instruments 
would  cause  a  material  interruption  of  its  business,  is  sub- 
stantially conceded  by  all  the  testimony  as  well  as  the  fact 
that  the  plnintiff's  employees,  in  repairing  plaintiff's  wires 
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were  liable  to  come  into  contact  with  the  defendant's  lower 
wires,  and  thereby  incur  great  bodily  risk. 

The  decree  of  the  court,  it  will  be  perceived,  relates 
entirely  to  such  wires  as  the  defendant  may  be  supposed  to 
have  intended  to  stretch  above  the  wires  of  the  plaintiff. 
As  to  those  which  were  temporarily  stretched  below^  and  as 
to  any  which  the  defendant  may  be  supposed  to  have 
intended  to  stretch  below,  tbe  decree  grants  no  relief.  As 
to  any  wires  of  the  defendant  abote  the  plaintiff's  wires, 
the  decree  contains  two  prohibitions : 

First.  Against  extending  any  wires  nearer  to  the  plaint* 
iflPs  wires  than  eight  feet. 

Second.  Against  maintaining  any  wires  above  the  plaint- 
iff's wires,  without  placing  thereunder  a  wire  net  work,  or 
other  safe  and  suitable  guard,  to  prevent  defendant's  wires 
from  sagging  or  falling  on  the  wires  of  the  plaintiff,  or 
coming  nearer  thereto  than  eight  feet. 

The  dangers  which  the  plaintiff  seeks  to  avoid  are  three- 
fold: 

First.  The  transmission  of  powerful  currents  of  electricity 
from  defendant's  wires  to  plaintiff's  wires  by  actual  contact, 
in  consequence  of  the  sagging  or  breaking  of  the  defend- 
ant's wires. 

Second.  The  disturbance  of  the  electric  current  upon  the 
plaintiff's  wlres«  by  induction  from  the  defendant's  wires. 

Tliird.  The  dangers  to  the  plaintiff's  employees  by 
coming  into  actual  contact  with  the  defendant's  lower  wires. 

Touching  the  danger  of  actual  contact  by  sagging,  the 
defendant  gave  evidence  tending  to  show  that  it  was  not 
its  intention  to  string  its  wires  closer  than  ten  feet  to  plaint* 
ifl's  wires  from  above,  and  that,  with  wires  strung  at  such 
distance,  a  contact  by  sagging  is  next  to  impossible.  It  was 
shown  that  the  defendant's  employees,  as  well  as  those  of 
the  city,  were  charged  with  a  continuous  duty  of  inspec- 
tion, rendering  such  a  contact  highly  improbable.  In  reply 
to  the  argument  it  may  be  said  that  as  to  defendant's 
btention  the  plaintiff  had  a  right  to  act  on  appearances, 
unless  otherwise  advised,  when  it  applied  for.  tha  relief. 
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The  defendant's  poles,  as  shown  above,  were  mortised  for 
cross-arms  at  close  intervals  where  they  passed  through  the 
plaintiflPs  wires.  While  such  mortising  may  have  been 
done  rather  in  compliance  with  the  regulations  of  the 
municipal  board,  than  with  any  intention  of  actual  use  of 
the  cross-arms  which  might  be  inserted  for  electric  light 
wires,  the  answer  makes  no  disclaimer  of  the  defendant's 
intention  to  use  them  according  to  appearances.  In  view 
of  the  fact  that  no  such  disclaimer  was  made,  the  decree  of 
the  court,  prohibiting  the  defendant  from  stringing  its 
wires  nearer  than  eight  feet  above  those  of  the  plaintiff,  if 
tenable  on  other  grounds,  was  warranted.  It  is  not  apjyar- 
ent  how  the  defendant  can  complain  of  that  part  of  the 
decree,  since  it  simply  gives  a  binding  effect  to  its  intentioD 
in  that  behalf.  The  question  at  most  is  a  question  of  costs, 
which  the  defendant  could  easily  have  avoided  by  filing  a 
formal  disclaimer. 

The  danger  of  contact  by  breakage,  as  appears  from  the 
evidence,  may  be  caused  either  by  the  defendant's  wires 
breaking  and  falling  on  those  of  the  plaintiff  strung  below, 
or  by  the  plaintiff's  wires  breaking  and  falling  on  those  of 
the  defendant  below.  The  latter  is  far  more  likely  to  hap- 
pen than  the  former,  since  the  plaintiff's  wires  are  of  iron, 
of.  slight  dimensions  and  subject  to  rust,  while  the  def end- 
ant' s  wires  are  copper,  are  thoroughly  insulated,  and  are 
thicker  and  stronger.  While  the  danger  of  the  breakage  of 
the  defendant's  wires  is  not  excluded  by  the  testimony,  it 
is  doubtful  whether  such  a  contingency  is  sufficiently  proxi- 
mate to  warrant  that  part  of  the  decree,  which  requires  a 
net  work  or  other  protection  to  be  placed  below  the  defend- 
ant's  upper  wires  to  prevent  their  contact  with  the  plaint- 
iff's wires  in  case  of  breakage.  On  that  question,  for  the 
reason  hereinafter  stated,  we  need  express  no  opinion,  as, 
under  the  existing  facts  of  this  case,  the  question  is  not  as 
to  the  form  of  relief  actually  granted,  but  as  to  whether  the 
plaintiff  was  entitled  to  equitable  relief  by  injunction  at  the 
date  of  the  institution  of  the  suit. 

As  to  the  results  which  would  follow  in  case  of  a  break- 
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age  and  contact  between  an  electric  light  and  a  telegraph 
wire,  the  testimony  is  far  from  satisfactory.  The  expert 
testimony  of  the  defendant  tends  to  establish  the  theory  that 
if  an  electric  light  wire  breaks,  the  current  at  once  ceases 
to  flow  over  it,  nnless  the  separate  parts  should  fall  so  as 
to  form  two  grounds ;  that  if  both  of  the  broken  wires,  not 
protected  by  the  insulated  covering,  should  touch  the  ground, 
the  current  would  continue  to  flow,  but  if  one  end  only 
should  touch  the  ground,  the  only  consequence  would  be  the 
cessation  of  the  flow  of  the  current  from  the  dynamo.  The 
attention  of  a  number  of  these  witnesses  was,  on  cross-exami- 
nation, called  to  occurrences  which  were  testified  to  by  eye- 
witnesses and  which  they  could  not  satisfactorily  explain 
on  the  two-ground  theory.  It  is  manifest  from  all  of  the 
evidence  that  either  the  theory  itself  is  not  thoroughly  sound, 
or  else  that  the  conditions  which  thus  bring  about  the  for- 
mation of  a  second  ground  are  so  little  known,  that  they 
constitute  a  hidden  danger  which  cannot  be  guarded  against. 
In  view  of  the  notorious  fact  that  hundreds  of  fatal  accidents 
have  happened  by  contact  with  electric  light  wires  during 
the  comparatively  short  time  they  are  in  use,  many  of  them 
by  breakage,  and  many  of  then  in  this  city ;  and  in  view  of 
the  further  fact  that  such  dangers  are  generally  recognized 
by  scientists,  it  avails  little  that  expert  testimony  can  be 
found  to  the  effect  that  the  danger  is  opposed  to  a  certain 
theory,  and,  therefore,  is  nominal  and  remote.  Expert  testi- 
mony is  at  most  advisory,  and  its  weight  is  determined  by 
the  experience  and  knowledge,  however  acquired,  which  the 
triers  of  the  fact  have  of  the  subject  matter  under  consider- 
ation. Weighing  the  evidence  in  light  of  all  these  facts, 
we  must  conclude  that,  even  as  to  the  danger  which  might 
arise  from  a  probable  breakage  of  wires,  the  circumstances 
at  the  date  of  the  issue  of  the  restraining  order  were 
such  as  to  justify  the  equitable  interposition  of  the  court. 
It  is  in  this  connection  that  the  plaintiff's  rights  and 
duties  as  fixed  by  law  become  material.  The  plaintiff  is  a 
carrier  in  the  service  of  the  public,  and  its  duties  as  such 
are  regulated  by  law  and  enforced  by  the  severest  i>enal- 
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ties.  It  is  answemble  in  these  penalties  for  any  neglect  in 
the  speedy  and  accurate  transmission  of  messages  intrusted 
to  its  care.  The  fact  that  snch  messages  are  delayed  oi 
inaccurately  transmitted,  owing  to  an  interruption  of  the 
electric  current  over  its  own  wires,  by  causes  over  which  it 
has  no  control,  may  be  a  defense,  but  it  is  one  which  in 
many  cases  it  would  be  impossible  for  it  to  establish  to  the 
satisfaction  of  the  triers  of  the  fact.  The  plaintiff,  there- 
fore, has  a  right  to  insist  that  a  rigid  protection  of  the  law 
should  be  thrown  around  the  instrumentalities  which  are 
essential  to  the  faithful  performance  of  its  duties.  The 
defendant  is  a  mere  volunteer.  It  makes  whatever  con- 
tracts it  pleases  with  customers  of  its  own  selection,  and 
even  in  cases  of  breach  is  answerable  for  ordinary  damages 
only. 

The  argument  has  been  advanced,  and  has  been  strongly 
pressed  on  our  attention,  that  this  danger  to  the  plaintiffs 
instruments  and  operators  might  be  avoided  by  inserting  a 
device  known  as  a  fusible  plug  in  the  plaintiff's  wires, 
where  the  same  enter  into  the  plaintiff' s  oflBce.  It  is  shown 
that  such  a  plug  melts  if  acted  upon  by  an  intense  electric 
current,  and  that  the  plaintiff,  by  the  insertion  of  such 
plugs,  might  guard  against  the  danger  of  such  intense  cur- 
rents passing  by  contact  from  the  defendant's  wires  over 
its  own,  and  entering  its  offices  to  the  danger  of  its  instru- 
ments and  employees.  It  is  evident,  however,  that  such  a 
device,  even  if  it  accomplished  all  that  the  defendant 
claims  for  it,  could  be  only  a  partial  remedy.  It  might 
protect  the  plaintiff's  employees  and  instruments,  but  it 
would  at  the  same  time  cause  an  interruption  of  the  plaint- 
iflf  8  business  by  severing  its  wires  at  every  place  where  the 
plug  has  melted.  We  must  add  in  this  connection,  however, 
that  the  equity  rule,  recognized  in  some  of  the  States, 
that  a  plaintiff  is  not  entitled  to  relief  by  injunction 
against  a  mischief,  when  he  can  guard  against  it  at 
a  slight  expense,  has  not  met  with  the  approval  of 
our  Supreme  Court.  In  Paddock  v.  Somes^  1 4  S.  W.  Rep. 
749,  that  court  approvingly  cites  the  following  passage 
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from  Wood  on  Nuisances  (2  ed.)  506  :  "It  is  the  duty  of 
every  i)erson  or  public  body  to  prevent  a  nuisance,  and  the 
fact  that  the  person  injured  could,  but  does  not,  prevent 
damages  to  his  property  therefrom  is  no  defense  either  to 
an  action  at  law  or  in  equity."  The  trial  court  in  that 
case  instructed  the  jury  that  the  plaintiff  could  not  recover, 
if  he  could  have  prevented  the  injury  by  a  reasonable 
exertion  and  at  a  tiifling  expense,  and  its  judgment  was 
reversed  for  error,  one  of  the  grounds  being  the  giving  of 
this  instruction. 

Our  statute  provides  (R.  S.  1379,  sec.  2722) :  "  The  remedy 
by  writ  of  injunction  or  prohibition  shall  exist  in  all  cases 
where  an  injury  to  real  or  personal  property  is  threatened, 
and  the  doing  of  any  legal  wrong  whatever,  whenever  in  the 
opinion  of  the  court  an  adequate  remedy  cannot  be  afforded 
by  an  action  of  damages." 

Judge  Hough  in  Carpenter  v.  Orisham^  59  Mo.  251 ,  says 
that,  even  in  respect  of  nuisances,  '*  the  modem  doctrine  of 
courts  of  equity  is  much  more  liberal  than  the  ancient,  and 
that  the  rule  requiring  the  right  to  be  first  established  at 
law  prevails  only  where  the  right  itself  is  in  dispute^  or  is 
doubtful,"  citing  High  on  Injunctions,  section  516.  Judge 
Henry  in  State  Savings  Bank  v.  Kercheval^  quoting  the 
statute,  says:  **  Would  an  action  for  damages  here  have 
afforded  an  adequate  remedy,  is  the  question,  and  not 
v^hether  the  threatened  injury  would  have  been  irreparable." 
In  Overall  v.  Ruenzi^  67  Mo.  207,  Judge  Napton  says  :  "It 
is  quite  apparent  that  of  late  years,  whether  by  reason  of 
our  statute  in  regard  to  injunctions  first  introduced  in  the 
revised  Code  of  1865,  or  upon  general  grounds  of  expediency, 
this  court  has  been  disposed  to  regard  with  favor  proceed- 
ings which  are  preventive  in  their  character,  rather  than 
compel  the  injured  party  to  seek  redress  after  the  damage 
Is  accomplished."  So  in  Parks  v.  People's  Bank^  97  Mo. 
132,  Judge  Barolay  holds  that  the  remedy  by  injunction 
exists,  even  though  the  plaintiff  have  a  legal  remedy,  if  the 
remedy  is  not  as  full  and  adequate  as  that  afforded  by 
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injunction.  In  fact  quite  a  number  of  decisions,  both  of  the 
Supreme  Court  and  of  this  court  of  late  years,  whether  in 
view  of  our  statute  or  for  other  reasons,  have  so  extended 
the  remedy  by  injunction,  that  decisions  of  English  courta 
and  those  of  other  States  are  of  very  little  value  in  deter- 
mining in  what  cases  it  does  or  does  not  exist. 

Upon  a  review  of  the  entire  evidence  we  find  that  the 
case  IS  71  ot  one  wherein,  in  the  language  of  some  of  the 
conits,  the  injury  is  so  doubtful,  eventual  or  contingent,  as 
to  furnish  no  ground  for  relief  by  injunction.  The  plaint- 
iff's right  is  unquestioned,  and  the  evidence  shows  a  fail 
probability  of  a  substantial  interference  with  that  right,  so 
as  to  justify  the  plaintiff  in  invoking  the  protection  of 
equity  before  the[threatened  dangers  have  culminated.  The 
circumstances  sufficiently  show  that,  in  the  latter  event,  an 
adequate  remedy  would  not  be  afforded  by  an  action  of 
damages.  Whether  the  decree  finally  rendered  is  one  which 
should  be  upheld  in  all  its  parts,  or  whether  it  might 
advantageously  undergo  modifications,  is  an  inquiry  which, 
under  existing  circumstances,  is  of  a  mere  speculative 
character.  While  we  are  not  officially  advised  that  the 
conditions  under  which  the  decree  was  rendered  have 
changed  from  its  date,  it  is  a  notorious  fact,  well  known  to 
each  member  of  this  court,  that  since  said  date  both  the 
plaintiffs  and  defendants  buildings  and  the  defendant's 
dynamos  have  been  destroyed  by  fire ;  that  the  defendant 
has  ceased  to  do  business,  and  that  the  plaintiff's  main 
office  has  been  removed  to  a  different  street.  Under  these 
circumstances,  a  modification  of  the  injunction  would  be  a 
mere  brutum  fvlmen  subserving  no  useful  purpose. 

As  far  as  the  questions  involved  in  the  proceeding  are 
concerned,  they  have  been  fully  discussed  in  the  opinion  ; 
and,  as  far  as  the  question  of  costs  is  concerned,  which  now 
seems  to  be  the  only  question  needing  adjudication,  it  is 
sufficiently  disposed  of  by  our  holding  that  the  plaintiff 
«vas  entitled  to  injunctive  relief  when  the  decree  was  ren- 
iered.    Without  committing  ourselves  to  the  propriety  of 
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the  decree  in  all  its  parts,  if  it  were  still  an  issne  in  the  case^ 
we  are  of  opinion  that  justice  is  best  subserved  by  affirming 
it.  Judgment  affirmed;  Judge  Bioos  concurs;  Judge 
Thompson  dissents. 


KOTB.—  See  note  to  next  case. 


The  Cincinnati  Inclined  Plane  Railway  Company  v. 
The  City  and  Suburban  Telegraph  Association. 

Ohio  Supreme  Court,  Deeemher  H^  189U 
(48  Ohio,  890.) 

ELBCTBIC  railway  AI7D  TELEPHONB   OOMPAinES.— USB  OF  8TBEBTB. — 

Intebfebencb. 

The  primary  use  for  which  highways  are  dedicated  is  publio  travel  and 
transportation ;  consistent  with  this  is  their  use  for  new  and  improved 
methods  of  conveyance,  including  electric  railways ;  but  their  use  f oi 
the  maintenance  of  telephone  lines,  when  permitted,  is  subordinate  tc 
and  must  be  exercised  so  as  not  to  interfere  with  the  rights  of  the  travel- 
ing publia 

As  between  a  telephone  company  and  an  electric  railway  company, 
although  the  former  had  the  earlier  franchise  and  went  into  earliez 
operation  than  the  railway,  still  it  obtains  no  paramount  right  to  the  use 
of  the  street ;  and  if  the  operation  of  the  railway  interferes  with  that  of 
the  telephone,  it  is  the  telephone  company  which  must  protect  itself 
by  change  of  methods  or  equipments. 

The  telephone  company  does  not,  by  virtue  of  its  prior  grants,  acquire  a 
vested  and  exclusive  right  to  use  its  system  in  a  particular  way,  for 
inslanoe,  with  a  grounded  circuit,  so  that  the  Legislature  cannot  subse- 
quently grant  an  electric  railway  company  the  right  also  to  use  the  earth 
for  its  return  circuit. 

Oues  of  this  series  cited  in  opinion :  Taggari  v.  Street  Railvxiy  Co,,  voL 
S,  p.  806 ;  Hudeon  River  Teleph.  Co*  ▼.  W<Uervliet  Turnpike  dt  B.  R. 
Co.  J  voL  8,  p.  8SKI. 

Error  to  the  Superior  Court  of  Ciuciimati. 
Appeal  from  judgment  rendered  at  General  Tc  rm,  affirm- 
ing a  judgment  enjoining^  for  a  period  of  six  months,  the 
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electric  railway,  defendant  below,  "  from  operating  any  car 
or  cars  upon  the  street  railway  tracks  mentioned  in  the 
petition,  or  any  of  them,  or  upon  any  tracks  laid  or  to  be 
laid  upon  the  Carthage  Turnpike,  by  means  of  electric  cur- 
rents passing  from  a  wheel  or  wheels  of  such  car  or  cars 
into  the  rails  of  such  track  or  any  of  them,  or  by  means  of 
electric  currents,  the  whole  or  any  part  of  which  may  be 
knowingly  permitted  to  pass  into  the  earth,  or  for  which 
the  earth  constitutes  any  part  of  the  conducting  medium, 
in  such  mai^ner  as  to  cause  injury  to  plaintiff. 

The  gist  of  the  plaintiff's  petition  was  that  the  plaintifi 
was  first  on  the  ground  with  its  telephone  equipment,  using 
poles  and  wires  erected  and  maintained  in  the  streets  by 
statutory  authority  and  under  municipal  license ;  and  that 
the  defendant  had  erected  in  part  and  was  using  the  single 
trolley  system  for  the  running  of  its  railway,  the  operation 
of  which  interfered  by  conduction  and  induction  with  the 
plaintiff's  telephone  business. 

The  answer  denied  any  exclusive  grant  to  the  plaintiff  ol 
the  right  to  use  the  earth  for  its  return  circuit.  It  alleged 
that  the  plaintiff  could  obviate  the  difficulty  by  the  use  ol 
either  the  complete  metallic  circuit  or  the  McCluer  device ; 
while  the  defendant  could  use  no  such  substitute  for  the 
ground  circuit. 

John  8,  WisCy  a.  A.  Harrison  and  E.  A.  Ferguson^  for 
plaintiff  in  error. 


Peck  &  Shaffer^  Aaron  F.  Perry^  H.  D.  Peck  and 
Selwyn  N.  Owen^  for  defendant  in  error. 

DiCKMAN,  J.:  The  Cincinnati  Inclined  Plane  Railway 
Company  was  incorporated  in  the  year  1871,  under  the  act 
of  May  1,  1852,  entitled  "An  act  to  provide  for  the  crea- 
tion and  regulation  of  incorporated  companies  in  the  State 
of  Ohio."  On  March  30,  1877,  the  Legislature  passed  an 
act  authorizing  any  inclined  plane  railway  or  railroad  com- 
pany theretofore  or  thereafter  organized  under  the  act  of 
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1852,  to  hold,  lease  or  purchase,  and  maintain  and  operate 
such  i)ortion  of  any  street  railway  leading  to  or  connected 
with  the  inclined  plane  as  might  be  necessary  for  the  con- 
venient dispatch  of  its  business,  upon  the  same  terms  and 
conditions  on  which  it  held,  maintained  and  operated  its 
mclined  plane. 

Prorided,  that  no  other  motive  power  than  animals  shaU  be  used  on  the 
pabhc  hiichways  occupied  by  such  street  railway  company  without  the 
ooDsent  of  the  board  of  public  works  in  any  city  having  such  board,  and 
the  common  council,  or  the  public  authority  or  company  having  charge, 
or  owning  any  other  highway  in  which  such  street  railroad  may  be  laid." 

In  September,  1885,  the  Cincinnati  board  of  public  works 
adopted  a  resolution,  consenting 

To  the  use  either  of  electricity,  cable  or  compressed  air,  as  a  motive 
power  l^  the  Cincinnati  Inclined  Plane  Railway  Company  upon  the  high- 
ways in  which  the  street  railroads,  connected  with  its  inclined  plane,  and 
held  and  operated  by  it,  are  laid. 

In  October,  1888,  the  railway  company,  setting  forth  the 
resolution  giving  such  consent,  and  stating  that  it  had 
decided  to  use  electricity  as  a  motive  power  on  its  road, 
made  application  to  the  board  of  public  affairs,  the  legally 
constituted  successor  of  the  board  of  public  works,  for  per- 
mission to  erect  along  the  entire  length  of  its  road  the 
poles,  wires  and  other  appliances  necessary  to  operate  and 
maintain  its  entire  line  from  Fifth  and  Walnut  streets  to 
Zoological  Grarden,  as  an  electric  road.  And  thereupon, 
the  board  of  public  affairs,  acting  under  authority  of  the 
act  of  March  30, 1877,  and  in  furtherance  of  the  grant  made 
by  the  board  of  public  works,  granted  the  application  of 
the  railway  company,  upon  the  following  condition :  "1st. 
The  poles  to  be  made  of  iron  of  the  size  and  pattern,  and 
the  wires  to  be  strung  in  the  manner  shown  on  the  plan 
submitted  to  this  board,  and  hereby  approved.'* 

In  February,  1889,  in  accordance  with  the  provisions  of 
section  3306  of  the  Revised  Statutes,  the  stockholders  of 
the  railway  company  extended  the  northern  terminus  of  its 
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road  at  the  Zoological  GFarden  to  the  village  of  Olendale. 
And  in  March,  1889,  the  board  of  county  commissioners  of 
Hamilton  county,  by  resolution,  granted  the  application  of 
the  railway  company  to  use  and  occupy  the  Carthage  tom- 
pike  to  its  northern  terminus,  by  double  tracks,  and  with 
necessary  appendages  and  appurtenances  of  an  overhead 
electric  railroad  system,  so  as  to  enable  the  compay  to 
permit  continuous,  rapid  and  safe  transx)ortation  between 
Fountain  Square  in  Cincinnati  and  the  village  of  Carthage. 
A  provision  in  the  grant  provided  for  the  removal  by  the 
county  commissioners  of  any  and  all  telegraph  and  tele- 
phone poles  which  might  interfere  with  the  operation  of 
the  electric  road.  This  provision,  however,  was  afterwards 
modified  by  the  action  of  the  commissioners,  so  as  to  locate 
the  telegraph  and  telephone  poles  at  the  curb  line. 

The  plan  submitted  to  and  approved  by  the  board  of  pub- 
lic affairs  is  known  as  the  "Sprague  Single  Trolley  Over- 
head System."  Under  the  supervision  of  the  engineer  of 
the  board,  the  poles  were  erected  and  wires  strung ;  and 
about  the  beginning  of  June,  1889,  the  railway  comi)any 
had  put  its  street  railway  in  operation  under  that  system, 
as  far  as  the  Zoological  Garden ;  and  at  the  commencement 
of  the  original  action,  was  engaged  in  constructing  its 
extension  along  the  Carthage  pike  under  the  grant  of  the 
county  commissioners,  with  the  necessary  appendages  and 
appurtenances  of  the  single  trolley  system. 

In  the  Sprague  system,  the  electricity  used  to  operate  the 
motors  under  the  cars  is  conveyed  to  them  by  a  single 
overhead  trolley  wire,  and  a  single  arm  or  pole  attached  to 
the  car  and  carrying  a  contact  wheel  which  runs  along 
and  presses  up  underneath  the  trolley  wire.  The  current 
passes  down  the  pole  or  arm  to  the  switch  api)aratus  on 
board  the  car,  through  the  motors,  thence  to  the  wheels 
and  to  the  tracks.  It  then  i)asses  back  to  the  station  along 
the  iron  rails  of  the  track  interlaced  together  by  conducting 
wires,  and  firmly  connected  by  a  conducting  wire  with  the 
negative  pole  of  the  dynamo,  the  greater  portion  of  the 
current  flowing  along  this  line  of  the  track  as  the  return 
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current.  Some  portions  of  such  current,  however,  are 
unavoidably  diverted  through  whatever  conductors  are  in 
proximity  and  which  themselves  have  grounded  circuits, 
but  generally  returning  to  the  source  in  which  it  originated, 
by  means  of  the  metallic  ground  connection  of  the  rails  as 
extended  by  the  wire  to  the  dynamo. 

The  single  trolley  system  is  in  use  on  nine-tenths  of  the 
railroads  in  the  United  States  using  electricity.  As  com- 
pared with  the  double  trolley  method,  it  is  deemed  more 
simple,  less  liable  to  disarrangement,  much  cheaper,  and 
not  liable  to  accidents  which  would  blockade  the  cars.  It 
has  proved  successful,  and  its  general  adoption,  with  full 
knowledge  of  the  double  trolley  method,  furnishes  strong 
proof  that  it  is  the  most  approved  system.  And,  in  the 
finding  of  facts  by  the  court  at  Oeneral  Term,  there  is 
nothing  in  disparagement  of  the  single  trolley  system  in 
itself,  but  it  is  held  objectionable  because  it  includes  the 
grounded  circuit,  which  the  defendant  in  error  had  adopted 
and  claims  a  monopoly  of  its  use  as  against  the  railway 
comx)any,  as  an  essential  part  of  its  telephonic  system. 

It  is  evident,  therefore,  that  the  railway  company 
derived  from  the  Legislature  the  right  to  use  on  its  road 
other  motive  power  than  animals ;  that  it  acquired  the 
franchise  of  using  electro-motive  power ;  and  eliminating 
from  view  the  telegraph  association,  it  is  making  lawful 
use  of  such  franchise,  in  a  manner  authorized  by  the 
statute. 

The  City  and  Suburban  Telegraph  Association  was  in- 
corporated July  1,  1873,  as  a  telegraph  company,  with 
lines  extending  from  Cincinnati  to  Hamilton,  in  Butler 
county,  under  laws  since  embodied  in  the  chapter  of  the 
Revised  Statutes  regulating  ^*  Magnetic  Telegraph  Com- 
panies," and  continuing  section  3464,  which  provides : 

A  magnetic  telegraph  company  heretofore  or  hereafter  created  may 
coostmct  telegraph  lines,  from  point  to  point,  along  and  upon  any  public 
Tosdt  bj  the  erection  of  the  necessary  fixtures,  including  posts,  piers,  and 
abaiments  necessary  for  the  wires ;  but  the  same  shall  not  incommode  the 
public  in  the  use  of  such  road. 
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In  1878  the  telegraph  association  became  the  licensee  of 
the  American  Bell  Telephone  Company,  with  the  excluave 
right  to  use  all  its  patents  in  Cincinnati  and  certain  terri- 
tory adjacent  thereto,  and  although  organized  as  a  telegraph 
company,  entered  npon  the  business  of  a  telephone  com- 
pany. After  obtaining  the  license  to  use  the  telephone, 
the  telegraph  association  erected  poles  and  wires  upon  the 
streets  wherein  the  railway  of  the  plaintiflf  in  error  is 
situated,  and  which  was  then  being  operated  as  a  horse 
railway.  These  "poles  and  wires  were  mainly  erected  in  the 
years  1881  and  1882.  Bat  prior  thereto,  in  1880,  the  follow- 
ing section  was  added  to  the  telegraph  law  : 

Section  H71.  The  provifdons  of  this  chapter  shall  apply  also  to  any 
oompany  organixed  to  oonstract  any  line  or  lines  of  telephone ;  and  every 
such  company  shall  have  the  same  powers  and  be  subject  to  the  same 
restrictions  as  are  herein  prescribed  tor  magnetic  telegraph  companies. 

But.  without  this  section  making  the  provlsioos  of  the 
chapter  relating  to  the  telegraph  companies  expressly 
applicable  to  the  telephone  companies,  we  think  that  the 
term  "telegraph,"  as  a  mode  of  transmitting  messages  ox 
other  communications,  is  sufficiently  comprehensive  t< 
embrace  the  telephone. 

It  is  thus  apparent  that  while  the  telegraph  associatioi 
was  organized  after  the  incorporation  of  the  railway  com 
pany,  it  had  planted  its  poles,  and  strung  its  wires,  an< 
entered  upon  the  business  of  a  telephone  company  befor 
the  railway  company  had  put  its  street  railway  into  opera 
tion  with  electricity  as  the  motive  power  ;  that  permissioii 
In  due  form  of  law,  was  granted  to  the  telegraph  associatioi 
to  place  and  maintain  its  poles  and  wires  for  the  purpose  o 
supplying  telephonic  communication  to  its  subscribers  L 
Cincinnati  and  vicinity,  and  also  as  a  means  of  commonicf 
tion  for  its  longer  lines. 

But,  it  is  urged  that  the  fraQchise  of  the  telegmp 
association  to  construct  lines  of  telephone  is  greatly  in 
paired  by  reason  of  the  single  trolley  railway  using 
grounded  circuit,   whereby  a  large  part  of   the   electn 
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current  flows  oflf  from  the  rails  to  the  surrounding  earth, 
and  to  and  upon  all  telephone  wires  which  may  be  connected 
with  the  earth  in  proximity  to  the  railway.  This  action 
is  described  as  conductioUy  causing  more  or  less  of  electric 
current  to  be  poured  into  the  earth  and  into  all  electric 
conductors  connected  with  the  earth,  thereby  reaching  tele- 
phone wires  in  a  grounded  circuit,  and  creating  loud  and 
continuous  noises  ux)on  the  wires,  which  disturb  telephonic 
communication.  This  disturbance,  however,  results  not 
solely  from  the  earth  circuit  of  the  railway  company, 
but  also  from  the  fact,  that  the  defendant  in  error  likewise 
relies  upon  the  earth  for  its  return  circuit,  by  connecting 
with  the  earth  the  end  of  its  wires  furthest  from  its  elec- 
tric batteries.  The  telephone  wires  are  carried  from  the 
phones  of  subscribers  to  the  gas  pipes  in  the  rooms 
where  the  phones  are  located,  or  to  water  pipes,  or  to  the 
earth,  in  order  to  make  a  complete  circuit.  The  interference, 
moreover,  with  the  operation  of  the  telephone,  is  said  to  be 
largely  attributable  to  the  delicate  mechanism  of  the  tele- 
phone wires  and  phones.  The  wires,  being  designed  to  carry 
tile  extremely  small  current  needed  for  telephone  trans- 
mission, are  too  small  in  size  to  carry  successfully  the 
strong  current  x>as8ing  into  them  from  electric  railways. 

It  is  claimed,  that  in  addition  to  this  conduction  or  leak- 
age disturbance,  the  single  trolley  electric  railway  intro- 
duces serious  disturbances  on  telephone  lines  by  induction^ 
for  the  reason  that  such  electric  railways  employ  large 
wires  to  convey  the  current  used  for  the  propulsion  of  their 
oars,  and  this  current  is  constantly  and  rapidly  changing 
its  strength ;  that  these  rapidly  changing  currents  in  the 
electric  railway  wires  induce  disturbing  currents  in  parallel 
telephone  wires  near  which  the  electric  railways  have  been 
bmilt^  and  thus  prevent  a  successful  transmission  of  tele- 
phonic messages. 

These  interferences  with  the  telephone  service  may  be 

obviated^  it  is  stated,  by  the  railway  company  giving  up 

the  single  1ax>lley  system  with  the  ground  circuit,  and  sub- 
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stituting  the  double  trolley  system  with  its  two  trolley 
wires,  two  trolley  wheels  and  electric  current  passing 
from  one  wire  through  one  trolley,  through  the  motor, 
back  through  the  other  trolley  to  the  other  wire,  and  so 
back  to  the  generator,  without  escaping  to  the  earth.  The 
grounded  circuit,  it  is  insisted,  should  be  abandoned  and 
surrendered  to  the  sole  use  and  service  of  the  defendant  in 
error.  But  it  is  admitted  that  other  remedies  of  the  tele- 
phone disturbances  may  be  easily  obtained  by  constructiiig 
the  telephone  with  a  complete  metallic  circuit,  or  by  resort 
to  what  is  known  as  the  McCluer  device,  consisting  of  a  single 
return  wire,  to  which  a  number  of  telephone  wires  are 
attached.. 

Conceding  that  the  mode  adopted  by  the  railway  com. 
pany  of  propelling  its  cars  by  electricity  is  an  interruption 
to  the  telephone  service  of  the  defendant  in  error,  and 
calculated  to  impair  its  franchise  in  the  manner  contended, 
the  inquiry  is  suggested,  whether  the  railway  company 
must  yield  up  a  useful  franchise  that  the  same  may  be 
exclusively  enjoyed  by  the  telegraph  association,  oi 
whether  the  association  shall  adapt  its  system  to  existing 
canditions;  whether  the  company  shall  change  from  the 
single  to  the  double  trolley  system,  from  the  grounded  to 
the  metallic  circuit,  or  whether  the  association  shall  use  eithei 
a  complete  metallic  circuit  or  resort  to  the  McCluer  device. 
It  is  immaterial  on  which  party  the  expense  of  the  change 
may  fall  the  more  heavily.  It  is  a  question  of  legal  right, 
and  as  remarked  by  Lord  Hathebly,  L.  C,  in  Attorney- 
Oeneral  v.  Colney  HcUch  Lunatic  Asylum^  4  L.  R.  jDh.  Ap. 
153,  'Hhe  simplest  course,  as  far  as  regards  the  adniinistra- 
tion  of  justice,  is  to  ascertain  the  exact  state  of  the  law 
which  regulates  the  relations  of  the  parties ;  and  having 
done  so,  to  proceed  to  act  on  it,  without  any  reference  to 
the  difficulties  of  the  case  on  the  part  of  those  against 
whom  it  is  obliged  to  decide;  leaving  those  parties  to 
relieve  themselves  as  they  best  can  from  the  position  in 
which  they  have  placed  themselves,  and  if  there  be  no 
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other  mode  of  escape,  to  cease  to  do  the  acts  which  occa- 
sion the  wrong." 

When  the  telegraph  association  erected  its  poles  and 
lines  in  1881  and  1882,  with  the  design  of  conducting  the 
business  of  a  telephone  company,  it  found  the  railway 
company  operating  its  street  railway  with  authority  under 
the  statute  to  use  other  motive  power  than  animals,  to  wit, 
electricity,  cable  or  compressed  air,  upon  obtaining  the 
consent  of  the  board  of  public  works.  The  telephone 
business  was  not  among  the  probabilities  when  the  streets  of 
Cincinnati,  now  made  use  of  by  the  telegraph  association, 
were  dedicated  or  condemned  for  the  public  use.  The 
primary  and  dominant  purpose  of  their  establishment  was 
to  facilitate  travel  and  transportation ;  they  belong  from 
side  to  side  and  end  to  end  to  the  public,  that  the  public 
may  enjoy  the  right  of  traveling  and  transporting  their 
goods  over  them.  The  telephone  poles,  vnres,  and  other 
appliances  are  not  among  the  original  and  primary  objects 
for  which  the  streets  are  opened,  for  they  may  be  placed 
elsewhere  than  on  the  highways,  and  yet  accomplish  their 
purpose.  In  Taggart  t.  Street  Railway  Company^  16 
R.  1.  668,  it  was  said  by  Durfee,  C.  J.,  that  telephone 
poles  and  wires  are  not  used  to  facilitate  the  use  of  the 
streets  for  travel  and  transportation ;  ^^  whereas,  the  poles 
and  wires  of  the  railway  company  are  directly  ancillary  to 
the  uses  of  the  streets  as  such,  in  that  they  communicate 
the  power  by  which  the  street  cars  are  propelled. "  As  a  gen- 
eral rule,  an  occupation  of  the  streets  otherwise  than  for 
travel  and  transportation,  is  presumptively  inferior  and  sub- 
servient to  the  dominant  easement  of  the  public  for  highway 
purposes,  for  if  not  so,  the  primary  object  of  their  dedication 
or  appropriation  might  be  largely  defeated.  And  the  fact 
that  permission  is  granted  to  occupy  the  streets  or  high- 
ways for  a  purpose  other  than  travel,  does  not  confer  a 
prior  and  x>araniount  right  to  occupy  them  to  the  exclusion 
of  their  use  for  travel  in  a  mode  different  from  that  obtained 
when  such  permission  was  given. 

The  main  purpose  of  streets  oi  highways  being  to  facili- 
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tate  travel  and  transx)ortatioii,  new  and  improved  agencies 
for  effecting  that  purpose  most  be  presumed  to  have  been  in 
contemplation,  in  addition  to  those  in  existence  when  the 
ways  were  established.  To  those  improved  agencies 
devised  for  the  convenience  and  advantage  of  the  com- 
munity in  general,  the  franchise  of  the  telephone  company 
to  occupy  the  streets  for  carrying  on  its  business  must  be 
secondary  and  subordinate.  "The  use  of  a  highway  for 
the  purpose  of  a  street  railroad  involves  the  application  of 
new  appliances  and  modes  of  travel,  rather  than  of  any 
new  principle.  In  both,  a  corporation  is  employed  and 
invested  with  rights  in  the  highway ;  in  both,  an  expend- 
iture of  money  is  required  to  put  the  road  in  a  condition 
for  use  and  to  keep  it  in  repair ;  but  in  both,  the  great 
leading  object  and  public  benefit  is  the  accommodation  of 
travelers,  who  may  have  occasion  to  use  them  at  fixed  tolls 
or  rates  of  fare,  and  not  the  profits  of  the  proprietors." 
Ranney,  J.,  in  Street  Railway  v.  CumminsviUey  14  Ohio 
St.  523,  543. 

In  the  case  Hudson  River  Telephone  Company  t. 
The  Watervliet  Turnpike  and  RaUrotid  Company^ 
121  N.  T.  397,  the  right  of  the  telephone  company  to  enjoin 
the  railroad  company  from  operating  its  wad  by  electricity 
under  the  single  trolley  system,  incidentally  came  under 
consideration.  In  delivering  the  opinion  of  the  court, 
Andrews,  J.,  after  stating  that  the  use  of  a  grounded  circuit 
is  not  necessary  to  a  telephone  system,  and  that  the  sub- 
stitution of  the  metallic  for  the  earth  circuit,  besides 
obviating  the  disturbance  caused  by  the  defendant's  road, 
would  promote  the  general  efficiency  of  the  telephone 
service,  says  :  "  The  plaintiff  is  but  one  of  a  large  number 
of  telephone  companies  which,  under  the  general  i)enftis- 
sion  of  the  statute  for  the  incorporation  of  telegraph 
companies,  have  erected  poles  and  strung  their  wires  in  thel 
streets  of  the  cities  and  villages  of  the  State.  The  claim 
that  ntidet  this  x)ermissory  grant  they  can  e±clude  the  use 
of  the  streets  by  electric  railways,  or  for  other  street  pur- 
pdises  requiring  the  use  of  electricity  wherev»  the  use  of 
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this  agent  interferes  with  the  use  of  the  telephone,  although 
the  municipality  may  consent  and  the  public  interest  will 
be  promoted  by  the  other  uses  to  which  the  streets  are 
sought  to  be  subjected,  needs  but  to  be  stated  to  induce 
hesitation."  In  the  last  entitled  case,  the  telephone  com- 
pany erected  poles  for  its  wires,  and  perfected  its  system 
of  telephone  communication,  several  years  before  the  rail- 
road company  substituted  electricity  in  place  of  horse 
power  for  the  movement  of  its  cars. 

The  authority  given  by  statute  to  a  telephone  company 
to  construct  its  lines  from  i)oint  to  point,  along  and  upon 
any  public  road,  under  the  continuing  prohibition  that 
^Hhe  same  shall  not  incommode  the  public  in  the  use  of 
Budi  road«  would  plainly  indicate  an  intention  on  the  part 
of  the  Legislature  that  the  company  shall  exercise  such 
franchise  with  reference  to  the  comfort  and  convenience 
of  the  traveling  public,  and  shall  not,  in  any  manner, 
abridge  or  impair  the  use,  by  the  public,  of  the  most 
approved  methods  of  travel  and  transportation.  And  a 
reasonable  interpretation  of  the  statute  would  lead  to  the 
conclusion,  that  to  impair  the  public  enjoyment  of  an 
app»roved  method  of  conveyance  on  the  streets,  would  be 
in  derogation  of  the  statutory  prohibition  that  the  public 
shall  not  be  incommoded  in  the  use  of  the  roads  or  high- 
ways. 

The  statutory  permission  to  the  telegraph  association  to 
construct  its  telephone  lines  along  and  upon  the  highways, 
was  not,  therefore,  without  qualification.  But  whether 
the  Legislature  had  or  had  not  imposed  the  condition  that 
the  public  should  not  be  incommoded,  the  association,  in 
our  judgment,  acquired  its  privilege  or  i)ermissory  grant, 
subject  to  the  duty  of  so  changing  and  adjusting,  when 
necessary,  its  system  of  operating  its  telephone  lines,  as 
not  to  curtail  the  enjoyment  by  the  public  of  the  best 
modes  of  travel  and  transportation  upon  the  streets. 
Whether  all  who  go  on  the  streets  shall  have  the  most  con- 
venient and  exi)editious  passage  and  carriage  of  persons 
nad  goods,  has  not  been  made  dependent  upon  the  manner 
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in  which  the  defendant  in  error  has  preferred  to  locate 
its  poles,  stretch  its  telephone  wires,  or  form  the  electric 
circuit. 

It  is  in  recognition  and  maintenance  of  the  superior  ease- 
ment of  the  public  in  the  streets,  that  city  councils  are 
required  to  '^  cause  the  same  to  be  kept  open  and  in  repair, 
and  free  from  nuisance;"  that  the  streets  are  graded  and 
paved,  and  proper  regulations  of  police  provided  to  govern 
the  actions  of  persons  using  them  ;  that  the  abutting 
owner,  though  having  a  peculiar  interest  and  easement  in 
the  adjacent  street,  appendent  to  his  lot,  has  no  right  to 
place  permanent  obstructions  in  the  street,  or  do  any  act  on 
his  own  land,  outside  the  limits  of  the  street,  that  will  make 
the  way  inconvenient  or  hazardous,  or  less  secure  than  it 
was  left  by  the  municipal  authorities.  Crawford  v.  Dela- 
ware,  7  Ohio  St.  459  ;  Elliott  on  Roads,  311 ;  Mallory  v. 
Griffey,  85  Penn.  St.  275  ;  Milburn  v.  Fowler,  27  Hun  (N. 
Y.)  568;  Dillon's  Mun.  Corp.,  sec.  1032,  and  cases  there 
cited. 

In  The  King  v.  Russell,  0  East,  427,  the  right  of  the 
owner  to  load  and  to  unload  his  wagons  in  the  highway 
before  his  warehouse  was  held  to  be  entirely  subordinate 
to  the  right  of  public  passage,  and  must  not  be  exercised  in 
such  a  manner  as  unreasonably  to  abridge  or  incommode 
the  latter  right.  The  court  say :  "  The  primary  object  of 
the  street  was  for  the  free  passage  of  the  public,  and  any- 
thing which  impeded  that  free  passage,  without  necessity, 
was  a  nuisance.  If  the  nature  of  the  defendant's  business 
were  such  as  to  require  the  loading  and  unloading  of  so 
many  more  of  its  wagons  than  could  conveniently  be  con- 
tained within  his  own  private  premises,  he  must  either 
enlarge  his  premises,  or  remove  his  business  to  some  more 
convenient  spot."  As  against  the  public  easement  in  the 
highway,  a  telephone  company  that  obtains  the  naked  per- 
mission  to  locate  its  poles  and  wires  along  the  streets, 
should,  we  think,  stand  on  no  higher  vantage  ground  than 
the  owners  of  property  abutting  on  the  streets,  who  hold  or 
acquire  their  property  subject  to  all  the  consequences  which 
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may  result,  advantageously  or  otherwise,  from  any  pnblio 
and  authorized  use  of  the  streets,  in  any  mode  promotive 
of,  and  consistent  with  the  purposes  of  establishing  them  as 
common  highways. 

This  paramount  easement  or  estate  which  the  public 
acquires  in  the  streets,  carrying  with  it  a  special  interest  in 
the  adoption  of  the  most  approved  systems  of  modern 
street  travel,  cannot  be  made  subservient  to  the  telegraph 
or  telephone  when  admitted  on  the  highway,  without  the 
clearest  expression  of  the  legislative  will.  In  HicJcoJc  v. 
Hine,  23  Ohio  St.  623,  it  was  held  that  when  the  Legisla- 
ture has  power  to  require  one  public  easement  to  yield 
to  another  more  important  —  a  fortiori  where  ^the  other  is 
inferior — the  intention  to  grant  such  power  must  appear 
by  express  words,  or  by  necessary  implication ;  and  such 
implication  arises  only  when  requisite  to  the  enjoyment  of 
the  powers  expressly  granted,  and  can  be  extended  no 
further  than  such  necessity  requires.  We  fail  to  discover 
any  authority,  either  express  or  implied,  to  subordinate  the 
public  easement  in  the  streets  to  the  privileges  exercised 
thereon  by  the  telegraph  association,  under  the  general 
terms  of  the  statute  permitting  the  erection  of  posts,  piers 
and  abutments  necessary  for  its  telephone  wires,  and 
especially  when  coupled  with  the  condition,  that  the  same 
shall  not  incommode  the  public  in  the  use  of  the  highway. 

The  demand  made  by  the  telegraph  association  is,  not 
that  the  railway  company  shall  so  modify  its  existing  elec- 
trical apparatus  as  not  to  interfere  with  the  telephone  ser- 
vice, but  shall  forever  abandon  the  use  of  an  essential  part 
of  its  electro-motive  system,  or  be  perpetually  enjoined.  In 
other  words,  the  assc  o'ation  claims  the  exclusive  use  of  the 
grounded  circuit,  inasmuch  as  the  mechanism  of  the  tele- 
phone is  so  complex,  and  the  electric  currents  employed  so 
delicate  and  sensitive,  that  they  cannot  be  used  without 
disturbance  from  the  heavier  currents  employed  by  neigh- 
boring electrical  enterprises  that  operate  with  the  grounded 
circuit.  We  find  no  foundation  for  such  an  exclusive  fran- 
chise or  right.    When  the  telegraph  association  began  its 
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oi>eration  under  the  telephone  system,  neither  the  statnte 
authorizing  it  to  erect  and  maintain  poles,  wires  and  other 
necessary  fixtures,  not  the  ordinance  under  which  it 
obtained  the  power  to  extend  its  lines  in  the  streets,  gave 
any  exclusive  right  either  to  use  the  earth  for  a  return  cir- 
cuit, or  a  complete  metallic  circuit  formed  by  double  wires. 
The  Legislature  did  not  grant  the  right  by  general  enact- 
ment, nor  was  the  municipal  corporation  empowered 
by  the  Legislature  to  give  the  telegraph  association  the 
exclusive  right  to  make  use  of  its  streets  so  as  to  create  a 
monopoly.  In  Slate  v.  Cincinnati  Oas  LigM  and  Coke 
Co.,  18  Ohio  St.  262,  it  was  held  that  a  municipal  corpora- 
tion cannot,  without  clear  legislative  authority,  grant  an 
exclusive  right  of  the  streets  for  certain  purposes  to  an 
individual  or  corporation.  To  enable  it  to  grant  such  an 
exclusive  right  by  ordinance  in  the  nature  of  a  contract, 
the  power  must  be  shown  to  have  been  expressly  granted 
or  to  be  so  far  necessary  to  the  proper  execution  of  the 
powers  which  are  expressly  granted,  as  to  make  its  exist- 
ence free  from  doubt. 

In  the  year  1838,  Professor  Steinheil  made  the  lmi)ortant 
discovery  of  the  practicability  of  using  the  e&rth  as  one 
half,  or  the  returning  section  of  an  electric  circuit.  Pro- 
fessor Morse  claimed  to  have  made  the  discovery  about  the 
same  time,  but  he  failed  to  obtain  a  patent  therefor.  It 
was  the  discovery  of  an  elementary  principle  of  science,  of 
a  truth  in  physics,  of  a  law  in  the  operatio:.  of  the  forces  of 
nature,  and  was  not  bounded  by  the  trammels  of  the  patent 
law.  For  forty  years  before  the  telephone  was  discovered, 
the  use  of  the  earth  as  a  conducting  medium  in  the  forma- 
tion of  an  electric  circuit  had  been  the  common  property 
of  all  electric  enterprise.  By  what  grant  or  title,  then,  did 
it  become  the  special,  peculiar  and  exclusive  franchise  of 
the  telegraph  association?  As  it  did  not  originate  in 
legislative  or  municipal  grant,  so,  such  exclusive  fran- 
chise did  not  spring  from  priority  in  its  exercise.  Where 
a  right  is  common  and  universal,  and  capable  of  being 
exercised  by  all  at  the  same  time,  there  is  no  applicability 
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of  the  rule,  that  he  who  in  its  enjoyment  is  prior  in  point 
of  time  is  prior  in  right.  He  who  is  first  in  the  field  does 
not  thereby  gain  a  monopoly  of  nse. 

It  is  contended,  however,  that  the  defendant  in  error, 
by  Tirtne  of  its  grants,  acquired,  before  the  railway  company 
had  a  right  to  nse  electricity  as  a  motive  power,  a  vested 
interest  in  the  telephone  system  as  It  now  operates  it,  with 
a  grounded  circuit,  and  that  not  even  the  Legislature  of  the 
State  could  take  away  from  it  or  injure  this  franchise,  on 
the  faith  of  which  it  has  expended  its  capital  and  labor. 
Special  privileges  or  immunities  are  under  the  control  of 
the  Le^lature.  If  granted,  they  may  be  altered,  revoked 
or  rei>ealed  by  the  general  assembly.  Art.  1,  sec.  2,  of  the 
Constitution.  And  while  corporations  with  valuable 
franchises  may  be  formed  under  general  laws,  all  such 
laws  may,  from  time  to  time,  be  altered  or  repealed. 
Constitution,  art.  13,  sec.  2.  In  view  of  these  constitutional 
provisions,  it  is  clearly  within  the  power  of  the  general 
assembly  to  authorize  one  class  of  corporations  to  use  in  the 
streets,  electricity  with  the  grounded  circuit,  as  a  motive 
power,  and  another  class  to  employ  the  same  or  a  similar 
agency  for  the  transmission  of  telegraphic  or  telephonic 
messages.  And,  if  the  proper  exercise  of  the  rights  granted 
to  one  class  under  general  law  is  irreconcilable  and  plainly 
interferes  with  a  prior  grant  to  a  corporation  of  the  other 
class,  it  may  be  co  istrued  as  the  intention  of  the  Legisla- 
ture to  deny  an  exclusive  franchise,  if  not  to  npeil  the 
antecedent  grant. 

In  considering  the  advantages  conferred  upon  them  by 
the  grant  of  their  corporate  rights,  it  is  evident  that  the 
primary  object  or  design  of  the  State  in  granting  the  f ran- 
ehises  of  telegraph  and  telephone  companies  is,  in  a  large 
measure,  to  subserve  the  public  benefit  and  convenience, 
and  not  the  mere  pecuniary  advantage  of  the  owners  of  the 
corporate  property.  The  exercise  of  their  corporate  privi- 
l^;e6  is  subordinate  to  the  accommodation  of  those  who 
travel  on  the  streets  or  highways,  "the  profit  of  the  pro- 
^etoiB  being  a  mere  mode  of  compensating  them  for  their 
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outlay  of  capital  in  providing  and  keeping  up  the  public 
easement.'*  Shaw,  C.  J.,  in  ComToofiwealth  v.  Temple^  14 
Gray,  69,  T7.  It  is  in  contemplation  of  such  companies 
being  thus  subservient  to  the  promotion  of  the  public  con- 
venience and  welfare,  that  the  Legislature  has  granted  to 
them  the  privilege,  among  others,  of  exercising  the  i)ower 
of  eminent  domain,  by  entering  upon  any  land,  and  appro- 
priating so  much  thereof  as  may  be  deemed  necessary  foi 
the  erection  and  maintenance  of  poles,  piers,  abutments, 
wires  and  other  necessary  fixtures. 

Having  received  their  corporate  franchises  from  the  State, 
they  hold  them  in  implied  trust  for  the  benefit  of  the  com- 
munity at  large,  and  subject  to  the  constitutional  grant  of 
legislative  power  to  control  the  exercise  of  those  franchises 
in  the  future  as  the  public  good  may  require.  A  franchise, 
if  granted  by  the  State  with  a  reservation  of  a  right  of 
repeal,  must  be  regar  led  as  a  mere  privilege  while  it  is  suf- 
fered to  continue,  and  the  Legislature  may  take  it  away  at 
any  time,  and  the  grantees  must  rely  for  the  perpetuity  and 
integrity  of  the  franchise  granted  to  them,  solely  upon  the 
faith  of  the  sovereign  grantor.  Pratt  v.  Brown^  3  Wis. 
603 ;  Cooley  on  Const.  Lim.,  472  (6  ed.).  But  in  the  absence 
of  such  reservation,  its  force  and  effect  may  be  attained 
through  the  constitutional  power  vested  in  the  general 
assembly  to  alter  or  i:epeal  from  time  to  time  all  general 
laws  under  which  corporations  are  formed,  and  to  alter, 
revoke  or  repeal  all  special  privileges  or  immunities  that 
may  have  been  granted. 

In  illustration  of  what  we  have  said  is  the  case.  Mail- 
way  V.  Railway,  30  Ohio  St.  604.  In  that  case  the  Lake 
Shore  and  Michigan  Southern  Railway  Company  instituted 
proceedings  to  appropriate,  for  the  construction  of  its  rail- 
road, the  right  and  prioilege  of  crossing  with  its  track  and 
way  the  track  and  way  of  the  Cincinnati,  Sandusky  and 
Cleveland  Railroad  Company.  It  was  the  decision  of  the 
court,  as  set  forth  in  the  syllabus,  that  every  railroad  cor- 
poration in  this  State  accepts  its  charter  and  franchises, 
ai  d  owns  and  uses  its  tracks,  subject  to  the  power  of  the 


OHIO,  1891.  469 


Railway  Co.  v.  Telegn^ph  Co. 


State  to  authorize  the  construction  of  other  railroads  across 
its  tracks  whenever  the  public  welfare  may  require. 
Neither  the  priority  of  one  charter  over  the  other,  nor  the 
prior  location  or  construction  of  a  nlilroad  thereunder, 
affects  this  right.  Under  the  Constitution  and  laws  of  this 
State,  the  right  of  one  railroad  corporation  to  cross  the 
track  of  another  in  constructing  and  operating  its  road  is 
derived  by  grant  of  the  franchise  so  to  do  from  the  State, 
and  not  by  purchase  or  appropriation  from  the  road  first 
locattd  ar  d  constructed.  The  latter  has  no  vested  exclu- 
sloe  right  to  such  crossing  for  itsuse^  against  the  right  of 
the  public  to  a  crossing.  The  court  further  held  that  the 
railroad  company,  across  whose  track  a  right  of  way  was 
condemned,  could  not  recover  for  an  injury  to  its  franchise 
as  a  railroad ;  and  that  detention  of  trains,  loss  of  future 
business,  or  additional  expenses  incident  to  the  future 
exercise  of  its  corporate  powers,  could  not  be  taken  into  the 
account  in  estimating  consequential  damages. 

It  is  contended,  however,  in  behalf  of  the  defendant  in 
error,  that  conceding  the  railway  company  and  the  tele- 
graph association  to  be  upon  an  equal  footing  on  the  streets 
and  highways  in  the  enjoyment  of  their  respective  fran- 
chises, the  company  is  bound  to  conform  to  the  rule  sic 
utere  tuo  ut  alienum  non  Icedas.  In  the  view  which  we 
take  of  the  relation  to  each  other  of  the  parties  to  the 
action,  we  deem  it  unnecessary  to  inquire  whether  there 
has  been  a  want  of  conformity,  and  to  what  extent,  if  any, 
on  the  part  of  the  railway  company,  to  the  requirements  of 
the  legal  maxim.  Nor  do  we  think  it  necessary  to  inquire 
how  far  the  company  making  a  lawful  and  careful  use  of 
its  own  property,  or  of  a  franchise  granted  to  it  by  the 
proper  municipal  authorities,  may  be  held  liable  for  dam- 
ages  incidentally  caused  by  the  association. 

From  the  undisputed  facts  in  the  case,  as  disclosed  in  the 
record  and  printed  arguments  of  coansel,  it  is  evident,  as 
we  have  already  seen,  that  the  railway  company  acquired 
from  the  State  and  from  the  city  of  Cincinnati,  authority  to 
erect  and  maintain  poles  and  wii*es  in  the  streets  or  high- 
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ways  ,  and  to  use  electricity  as  a  motive  power  for  its  can. 
Clothed  with  such  authority,  we  have,  uj)on  weighing  tiie 
allegations  in  the  original  petition,  and  applying  to  them 
the  well  settled  principles  governing  the  legal  rights  of  the 
public  in  the  highways,  reached  the  conclusion,  that  the 
facts  set  forth  in  the  petition  are  not  sufficient  to  constitate 
a  cause  of  action.  We  are  of  the  opinion  that  there  has 
l>een  no  invasion  of  the  rights  of  the  telegraph  association 
by  the  plaintiff  in  error,  and  that  the  telegraph  association 
is  not  entitled  to  the  relief  prayed  for  in  its  petition.  The 
judgment,  therefore,  of  the  Superior  Court  at  Gteneral  and 
Special  Term  must  be  reversed,  and  the  original  petition 
dismissed. 

Judgment  accordingly. 


Note. —  The  foregoing  ten  opinions,  with  three  in  previous  volumes,  dit- 
ouss  in  various  aspects  the  respective  rights  of  different  users  of  ihe  eleo- 
trical  current  in  respect  to  the  occupation  of  public  streets  for  its  trans- 
mission. In  two  cases  the  plaintiff  was  a  telegraph  company ;  in  all  th€ 
others,  telephone  companies.  The  defendants  in  two  cases  were  electric 
light  companies ;  in  all  the  others,  electric  street  railway  companies.  The 
burden  of  the  complaint  in  each  case  was  that  the  powerful  currents  of 
electricity  required  by  the  def endlUit  threatened  injury  to  the  plaintiffs 
chiefly  by  conduction,  induction,  injury  to  and  destruction  of  delicate 
apparatus ;  also  personal  injury  to  employees,  &c  The  remedy  in  each 
case  was  sought  by  injunction ;  and  in  most  of  the  cases  it  was  denied,  or 
if  grailted,  it  was  with  such  modification  as  to  cause  the  defendant  little 
annoyance.  Thus,  in  W.  U.  Tel.  Co.  v.  CJiamplain  Eltc  Lt,  Co.^  1  Am. 
Elec.  Cas.  822,  the  injunction  was  granted  only  to  the  extent  of  forbid- 
ding the  defendant's  wires  to  be  placed  nearer  the  telephone  wires  than  the 
defendant  alleged  by  its  answer  that  it  intended  to  place  them. 

The  groimds  of  denying  the  relief  sought  have  been  various :  In  JSosf 
Tenn,  Teleph,  Oo.  v.  Chattanooga  &t.  By.  Co.,  2  Am.  Elec.  Gas.  828,  and  in 
Eocky  Mt.  Bell  Tdeph,  Co.  v.  Salt  Lake  City  Ry.  Co.  (first  decision),  oiU^, 
p.  850,  the  only  ground  stated  was  insufficient  proof  of  irreparable  injury. 

In  Cent.  Un,  Teleph.  Co.  v.  Sprague  Elec.  Ry.  dbe.  Co,,  2  Am.  Elea  Gas. 
807 ;  Boeky  Mt,  Bell  Tdeph,  Co.  v.  8aU  Lake  City,  Ac  Co.  (second  deoi- 
sion),  ante,  p.  8W:  Wisconnn  Teleph,  Co.  v.  Eau  Claire  8t,  By.  Co.^  ante^ 
p.  888 ;  and  Cumberland  Tideph.  &  Tel.  Co.  v.  UniUd  EUe,  By.  Co.,  ant^, 
p.  408,  the  decision  was  put  upon  the  ground  that  the  more  efficient  remedy 
was  in  the  hands  of  the  plaintiff,  who  should  therefore  apply  it.  in  the 
first  General  Term  decision  of  Hadwn  Biver  Teleph,  Co.  ▼.  WatervUet, 
Ac,  Co.,  ante,  p.  887,  the  same  fact  was  found,  but  a  temporaiy  J<eBt:ain- 
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ing  order  granted  until  some  stipulation  should  be  made  about  the  expense 
of  adopting  the  remedy.  In  the  Cumberland  Teleph,  Co.  ease^  it  was 
held  that  the  telephone  company  should  pay  such  expense. 

In  the  following  cases  stress  was  laid,  more  or  less  forcibly,  upon  the 
propositiofn  that  the  electric  railway  is,  while  the  telephone  is  not,  a  proper 
street  use.  Boeky  MU  Bell  Teleph.  Co,  eaee  (second  decision) ;  WiaconBin 
TeUph,  Co.  case;  East  Tenn.  Teleph.  Co,  case;  Cincinnati  Inclined  Plane 
By.  Co.  T.  aty  db  Suburban  Teleph.  ^ssn.,  ante^  p.  448. 

In  seTeral  cases  it  has  been  held  that  the  f^tct  that  one  company  was 
first  and  properly  in  the  occupation  of  a  street  or  of  a  particular  side  of  it, 
does  not  entitle  it  to  an  exclusive  right  or  privilege.  Such  are  Bell  Teleph, 
Co.  Y.  BeUviUe  Elec  Lt.  Co.,  2  Am.  Eleo.  Cas.  880,  note ;  Cent.  Un.  Teleph. 
Co.  V.  Sprague  Elec  By.,  dbo.  Co. ;  Bocky  Mt.  Bell  Teleph.  Co.  ease  (second 
decision);  W.  U.  Tel.  Co.  ▼.  Ouemtey db Scudder  Elec.  Lt.  Co.,  anfe, p.426; 
Cineinnati  Inclined  Plane  By.  Co.  case ;  Eaet  Tenn.  Tel^K  Co.  case.  In 
Nebraska  Teieph.  Co.  v.  York  Qas,  dbc  Co.,  ante,  p.  864,  the  fact  that  the 
defendant  was  first  in  the  field  was  one  of  the  reasons  for  which  an  injunc- 
tion was  refused. 

On  the  other  hand,  the  rule  that  one  must  so  use  his  own  property  or 
rights  as  to  injure  another  as  little  as  possible,  has  been  often  expressly  or 
forcibly  recognised  as  applicable  to  this  class  of  actions.  Thus  in  the 
BeUvilie  Elec  lAghi  Co.  case,  the  danger  complained  of  appearing  to  be 
imminent,  the  defendant  was  restrained  by  injunction  from  using  the 
same  side  of  the  road  with  the  plaintiff*  See  also  the  Guernsey  d  Scudder 
Elec  Light  Co.  ease 

See  note*  vol.  2,  p.  dlO. 
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Amos  Chaffeb  v.  The  Telephone  &  Telegraph  Cok- 

STBUCTioN  Company. 

Michigan  Supreme  Court,  Nov.  15, 1889* 

(77  Mich.  626.) 

Eleotrio  wires  interfebino  with  fireuen.—Nuibancb. 

Though  a  person  may  at  any  moment  move  to  abate  a  nuisance  maintained 
upon  his  premises  by  an  intruder,  still  if  he  acquiesce  in  and  derive 
benefit  from  it,  he  cannot  recover  damages  because  of  its  maiatenance. 

So  held,  that  the  plaintiff  who  had  erected  a  building  beside  electric  poles 
and  wires  maintained  upon  his  land  by  the  defendant,  and  allowed  the 
poles  and  wires  to  remain  there  without  protest  or  demur  for  years, 
and  permitted  a  tenant  to  use  one  of  the  wires  for  business  purposes  in 
his  building,  could  not,  when  a  fire  arose,  and  the  poles  and  wir^  were 
found  to  hinder  the  firemen  in  their  work  of  extinguishing  it,  hold  the 
defendant  liable  for  the  loss  occasioned  by  the  fire. 

Error  to  Wayne  county.  Appeal  by  plaintifE  below. 
Facts  stated  in  opinion. 

Otto  KirchneTj  for  appellant. 

William   H.    Wells  {Ashley   Pond^    of   connsel),    for 

defendant. 

Morse,  J. :  Plaintiff  was  the  owner  of  lot  73,  in  section  2 
of  the  governor  and  judges'  plan  in  the  city  of  Detroit,  and 
of  a  valuable  brick  building  thereon  that  yielded  a  monthly 
rent  of  $260.  It  was  situated  on  the  south  side  of  Lamed 
street  west,  in  the  block  bounded  by  Lamed  street  and 
Jefferson  avenue  on  the  north  and  south,  and  by  Griswold 
and  Shelby  streets  on  the  east  and  west,  resi)ectively. 

The  block  was  intersectedby  an  alley  20  feet  wide  running 
between  Jefferson  avenue  and  Lamed  street,  from  Griswold 
street  westerly  to  Shelby  street.    The  defendant  put  up  and 
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maintained  60  wires,  stretched  on  cross-arms,  each  6  feet 
long,  attached  to  i>oles  planted  in  the  gronnd  (8  to  each 
pole),  through  said  alley,  in  the  rear  of  plaintiff's  bnilding. 
There  were  also  12  telegraph  wires  stretched  through  said 
alley  by  another  company. 

On  March  2,  1888,  a  fire  broke  out  in  the  building,  and 
everything  burned,  except  the  walls.  Some  of  the  brick 
walls  were  not  damaged  so  as  to  require  them  to  be  taken 
down,  but  a  part  of  them  were.  It  is  claimed  that  these 
wires  prevented  the  fire  department  from  extinguishing  the 
fire.  Mr.  Tryon,  the  secretary  of  the  fire  department,  testi- 
fied, as  did  Mr.  Elliot,  the  assistant  chief  engineer,  that  on 
account  of  these  wires  it  was  impossible  for  the  firemen  to 
raise  the  ladders,  which  were  on  trucks.  Mr.  Tryon,  some 
time  before  the  fire,  notified  Mr.  Phillips,  the  manager  of 
the  defendant  company,  that  these  wires  in  the  alley  would 
prevent  the  fire  department  from  raising  its  ladders  in  the 
event  of  a  fire.  Mr.  Phillips  replied  that  this  was  undoubt- 
edly correct,  but  that  the  defendant  company  were 
preparing  to  get  their  wires  underground,  and  that  they 
would  strip  that  alley  as  soon  as  possible  —  probably  the 
first  thing  they  did.  When  the  firem'en  first  reached  the 
premises  the  fire  was  in  the  third  story.  Evidence  was 
given  on  behalf  of  the  plaintiff  tending  to  show  that  if  it  had 
not  been  for  these  wires  the  first  and  second  stories  of  the 
building  could  have  been  saved  intact,  except  the  damage 
from  the  water  thrown  on  the  fire. 

The  plaintiff  sues  in'  trespass  on  the  case,  claiming 
damages,  and  contends : 

1.  !niat  the  alley  was  a  private  way  appurtenant  to  his 
lot  and  building. 

2.  That  the  erection  of  the  wires  by  defendant  in  the 
alley  was  a  trespass,  and  their  maintenance  a  nuisance, 
every  continuance  of  which  was  a  new  nuisance. 

8.  That,  in  contemplation  of  law,  defendant,  by  its  wires, 
was  at  the  fire,  and  by  force  and  arms  prevented  its  extinc- 
tion, and  in  so  doing  was  the  direct  and  immediate  cause 
of  the  destruction  of  plaintiff's  building. 


464  AMERICAN  ELECTRICAL  CASES.       [vol.  8 

Chaffee  t.  Telephone  and  Telegraph  Construction  Co. 

The  defendant  claims : 

1.  That  the  defendant  was  not  unlawfully  maintaining 
the  wires  in  the  alley. 

2.  The  act  complained  of  was  not  the  proximate  cause  of 
the  loss. 

8.  The  damages  sought  to  be  shown  by  the  plaintiiPs 
testimony  dre  vague  and  speculative. 

The  first  contention  of  the  defendant  is  based  upon  the 
long  acquiescence  of  the  plaintiff  in  the  maintenance  of  the 
wires  in  the  alley. 

The  circuit  judge  before  whom  the  case  was  tried,  Hon. 
Cornelius  J.  Reillt,  of  the  Wayne  Circuit  Court,  at  the 
close  of  the  testimony  directed  a  verdict  for  the  defendant 

In  tie  view  that  I  take  of  the  case,  it  is  not  necessary  to 
discuss  much  of  the  evidence,  or  any  point  in  the  case  save 
the  first  plea  of  the  defendant.  The  evidence  is  uncontra- 
dicted that  the  building  was  erected  five  years  before  the 
trial  of  the  suit.  Before  the  erection  of  the  I  urned  building 
the  lot  was  occupied  by  a  dwelling-house,  ^which  had  been 
there  a  great  many  years. 

The  plaintiff  testified  that  the  wires  were  placed  there  "a 
good  while  ago,  and  were  there  when  the  brick  building, 
which  was  burned,  was  erected." 

He  knew  the  poles  were  there,  and  what  the  wires  were 
used  for. 

'^ I  asked  no  questions  about  it.  From  the  time  I  first 
knew  the  wires  were  there,  I  understood  what  they  wem 
for." 

He  never  asked  the  defendant  to  remove  them,  nor 'pro- 
tested against  their  maintenance  in  the  alley,  nor  in  any 
way  manifested  any  dissent  to  the  action  of  the  defendant 
in  keeping  and  using  them  there.  He  testifies  that  one  of 
his  tenants  used  a  telephone  in  his  building,  and  says : 

^^I  never  objected,  or  found  fault  with  the  deftodant 
company  for  maintaining  their  wires  in  the  alley." 

I  can  see  lio  legal  or  equitable  reason  why  the  plaintiff, 
tacitly  assenting  to  the  maintenance  of  the  wires  in  tids 
alley,  by  allowing  his  tenant  to  use  a  telephone  connected 


MICHIGAN,  1889.  466 


Chaffee  v.  Telephone  and  Telegraph  Construction  Co. 

therewith,  and  by  permitting  them  to  remain  there  with- 
out the  least  objection,  should  be  allowed,  after  this  fire, 
to  place  the  damage,  or  any  part  of  it,  upon  the  defendant, 
nor  can  I  find  any  law  to  sustain  his  action.  It  is  contend :  1 
by  the  counsel  for  plaintiff  that  the  maintenance  of  the 
wires  in  the  alley  was  a  nuisance,  and  a  continuing  one  from 
day  to  day,  each  continuance  being  a  new  nuisance ;  that 
the  defendant  was  liable  to  the  plaintiff  in  an  action  at 
law  for  the  obstruction  of  the  alley  every  day,  up  to  and 
including  the  day  of  the  fire  ;  and  that  therefore  the  acqui- 
escence of  the  plaintiff  for  one  or  more  days  cannot  be  used 
to  infer  an  implied  license  for  its  continuance  another  day. 
The  following  cases  are  cited  to  support  this  contention : 
Held  V.  aty  of  Atlanta^  73  Ga.  623  ;  Gray  v.  Oas  LigM 
Co.y  114  Mass.  149 ;  Railroad  Co.  v.  Stale,  20  Md.  167 ; 
Pettis  V.  Johnson^  66  Ind.  139. 

These  cases  do  not  meet  the  question  presented  here. 
Failure  to  protest  against  a  nuisance  for  a  long  space  of 
time  will  not  prevent  an  action  to  abate  it,  upon  the  prin- 
ciple that  each  day  of  its  continuance  is  a  new  nuisance ; 
and  many  courts  hold  that  the  right  to  maintain  a  nuisance 
can  never  be  gained  by  prescription.  But  I  can  find  no 
authority  anywhere,  and  I  should  doubt  its  being  good  law 
if  I  did  find  it,  that  will  permit  a  man  to  build  by  the  side 
of  these  telegraph  and  telephone  poles  and  wires,  without 
any  protest  or  demur  whatsoever  against  their  standing 
there,  when  they  are  on  his  own  land,  and  go  on  for  years, 
without  finding  any  fault  whatever,  and  allowing  a  tenant 
to  use  one  of  the  wires  for  business  puri)oses  in  this  building, 
and  then  ,when  a  fire  arises  and  the  poles  are  found  to 
hinder  the  firemen  in  their  work  of  extinguishing  it, 
charge  up  to  the  corporation  maintaining  these  poles  the 
loss  occasioned  by  such  fire.  To  do  this  would  be  to  violate 
one  of  the  plainest  principles  of  justice ;  and  the  law,  in  my 
opinion,  will  not  permit  it.  I  do  not  doubt  the  right  of  Mr. 
Chaffee   to  have   moved  at   any  moment  to   abate  this 

nuisance,  but  while  he  acquiesced  in  it,  and  virtually  was 
VOL.  in — 30. 
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using  it,  or  deriving  some  benefit  from  it,  through  a  tenant 
in  his  building,  he  cannot  be  permitted  to  recover  damages 
because  of  its  maintenance  upon  his  premises. 

If  there  can  be  any  assent  which  is  not  shown  by  express 
words,  the  plaintiff  assented  to  the  continuance  of  these 
poles  upon  his  premises,  and  such  assent  was  not  a  question 
for  the  jury.  It  was  shown  without  dispute  by  his  own 
testimony.  There  was  clearly,  to  my  mind,  an  implied 
assent  that  the  poles  might  remain  there,  and  no  hint  any- 
where, not  even  in  his  testimony  on  the  trial,  that  he  ever 
considered  them  a  nuisance  until  they  were  demonstrated 
to  be  so  by  the  fire.  Until  something  was  done  by 
Chaffee  to  notify  the  defendant  that  he  found  some  faul 
with  the  maintenance  of  these  i>oles  in  the  alley,  he  could 
not  recover  damages  for  their  being  there. 

The  judgment  was  right,  and  must  be  affirmed. 

Sherwood,  C.  J.,  Champlin  and  Long,  JJ.,  concurred 
with  MoBSE,  J.    Campbell,  J.,  wrote  dissenting  opinion. 


Note.— See  note  to  WiUianM  ▼.  Louisiana  Elec  U,  db  Power  Co,,  pott 


Gbobgb  Wilson  v.  Great  Southern  Telephone  A 

Telegraph  CoicPAmr. 

LouiHana  Supreme  Court,  Nov.  18, 18S9. 

(41  La.  An.  1041.) 

Telephonb  ooxpakt. — OBSTBucnov  vs  ffnaaa. 

A.  license  from  mimicipal  authority  to  a  telephone  company  to  erect  pdLeB 
in  streets  and  secure  them  in  place  does  not  free  the  company  from  lia- 
btiity  for  damages  due  to  its  negligence  in  so  placing  guy  wires  to  seooie 
its  poles  as  to  endanger  the  traveling  public 

Although  a  portion  of  a  street  be  by  munic^Md  ordinance  forbidden  to  car- 
riages, a  telephone  company  is  not  thereby  authorized  to  maintain 
dangerous  erections  there. 
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A  Terdict  in  favor  of  the  driver  of  a  fire  engine,  who  in  his  haste  to  arrive 
at  a  fixe  drove  upon  such  forbidden  ground,  and  came  in  contact  with 
guy  wires  negligently  placed  there,  thus  receiving  the  injuries  com- 
plained of — sustained. 

Appeal  from  Civil  District  Court,  Parish  of  Orlecns. 
Bayne^  Denegre  &  Bayne^  tor  defendant  and  appellant 
B.  li.  Farmany  for  plaintiff  and  appellee. 

McEnery,  J. :  The  plaintiff  sues  the  defendant  company 
for  $10,000  damages,  for  injuries  sustained  by  a  guy  wire 
erected  for  the  purpose  of  supporting  the  posts  of  said  com- 
pany. He  alleges  that  the  wire  was  erected  and  maintained 
by  the  defendant  company  with  gross  carelessness  and  neg- 
ligence, so  as  to  be  dangerous  to  the  lives  of  people  using 
the  public  highway,  and  that  said  guy  wire  was  placed  at  a 
less  distance  from  the  ground  than  required  by  the  city 
ordinance. 

The  answer  of  the  defendant  is  a  general  denial,  and 
avers  that,  if  the  plaintiff  suffered  any  damage,  that  the 
same  was  due  to  his  own  negligence  and  carelessness.  The 
case  was  tried  by  a  jury,  and  there  was  a  verdict  in  favor 
of  the  plaintiff  for  $1,760,  upon  which  judgment  was  ren- 
dered, from  which  the  defendant  company  api)eals. 

The  guy  wire  had  been  erected  about  three  days  before 
the  accident  to  plaintiff.  In  order  to  sustain  and  strengthen 
the  i)osts  of  the  defendant  company,  placed  on  the  neutral 
ground  on  St.  Charles  avenue.  The  i>osts  are  situated 
about  three  feet  six  inches  from  the  street,  and  the  gay 
wire  was  some  six  or  seven  feet  above  the  ground,  not 
high  enough  to  be  clear  of  vehicles  passing  on  the  neutral 
grouBd.  Outside  of  the  asphalt  pavement,  and  inside  of 
the  neutral  ground,  about  three  and  a  half  feet  from  the 
edge  of  the  pavement,  there  was  located  a  fire  plug,  where 
the  accident  occurred. 

The  plaintiff  was  the  driver  for  an  engine  company,  and 
on  the  2l8t  of  July,  1888,  between  1  and  2  o'clock  A.  M., 
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an  alarm  of  fire  was  sounded,  and  he  was  driving  his  engine 
to  the  fire.  He  was  proceeding  along  St.  Charies  avenue  at 
the  usual  speed  with  which  fire  engines  travel  to  a  fire. 
He  passed  the  fire  plug,  where  an  engine  would  supply 
itself  with  water  to  play  upon  the  fire  in  the  neighborhood. 
In  attempting  to  turn  his  engine,  which  had  passed  the 
fire  plug  only  a  short  distance,  it  partly  went  on  the  neutral 
ground.  The  driver,  the  plaintiff,  was  struck  by  the  guy 
wire,  and  severely,  if  not  seriously,  injured. 

The  telephone  and  telegraph  company  had  the  undoubted 
right  to  erect  its  poles  and  to  secure  them.  But  this  per- 
nussion  does  not  authorize  them  to  put  them  up,  and  to 
secure  them  by  vdres  strung  so  as  to  endanger  human  life. 
The  city  ordinances  forbid  the  use  of  the  neutral  ground  on 
St.  Charles  avenue  to  carriages  and  other  vehicles ;  but 
this  prohibition  did  not  authorize  the  defendant  company 
to  erect  its  wires  so  as  to  injure  any  one  who  might  be  tres- 
passing upon  the  neutral  ground.  No  one,  even  to  protect 
himself  against  trespassers,  has  a  right  to  erect  death  traps 
on  his  premises.  The  jpoats  were  placed  in  dangerous 
proximity  to  the  street,  and  ordinary  prudence,  and  a  due 
regard  for  the  safety  of  the  public,  would  have  dictated 
that  the  guy  wires  should  be  placed  beyond  the  i)ossibility 
of  injuring  any  one.     Hooker  v.  Miller^  18  Am.  Rep.  18. 

A  person  using  the  street  without  any  intention  of  viol- 
ating the  city  law,  might  by  accident  be  driven  with  a 
vehicle  on  the  neutral  ground.  In  a  case  of  that  kind,  it 
would  hardly  be  considered  that  he  contributed  to  his  own 
accident  if  he  should  be  injured  by  the  wire. 

la  the  instant  case  the  plaintiff  was  engaged  in  a  lawful 
and  a  laudable  purpose.  There  is  a  commendable  rivalry 
among  firemen  as  to  who  shall  arrive  early,  and  do  the  first 
service.  This  has  been  often  encouraged ;  and  on  the 
approbation  of  the  public,  it  has  become  the  unwritten  law 
of  the  city  to  that  extent,  that  what  might  be  considered 
furious  driving  under  ordinary  circumstances  is  regarded 
with  favor  and  without  penalty. 

The  evidence  shows  that  the  engine  driven  by  plaintiff 
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could  not  turn  in  less  than  thirty-five  feet  space.  The 
plainti£F  had  slackened  his  pace  and  was  with  deliberation 
getting  his  engine  in  i)osition,  when  he  encountered  the 
defendant's  wire  and  was  injured.  The  fire  i  lug  was 
placed  for  use  in  its  position  on  the  neutral  ground.  It 
was  the  plaintifTs  duty  to  go  to  it  with  as  little  delay  as 
X>ossible.  He  exercised  reasonable  care  in  approaching  it. 
We  fail  to  ascertain  from  the  record  that  he  contributed 

by  his  negligence  to  the  accident. 

«  «  «  «  «  «  « 

[Pbniteb,  J.,  dissented  upon  the  ground  that  the  defend- 
ant's telegraph  poles  and  guy  wires  being  located  on 
neutral  ground,  and  placed  there  under  competent  legal 
authorization,  the  guy  wires  being  essential  to  the  support 
of  the  poles,  and  the  place  not  being  a  highway  for  horses 
and  vehicles,  which  were  prohibited  by  law  from  passing 
thereon  —  the  defendant  was  not  bound  to  provide  against 
injury  resulting  from  such  use.] 

On  Application  fob  Rehearing. 

Bebmudez,  C.  J.:  The  defendant  company  claims  the 
right  to  erect  such  piers,  poles,  abutments,  constructions, 
etc.,  as  might  be  necessary,  under  the  provisions  of  act  124 
of  1880,  p.  1 68,  which  is  a  general  statute ;  but  a  reference 
to  that  legislation  shows  that  whatever  be  the  privileges  it 
accords  to  the  corporations  mentioned,  they  are  coupled 
with  the  proviso  that  the  ordinary  use  of  the  ways  through 
which  the  same  may  be  exercised  shall  not  be  ohstrn-cted. 

By  being  allowed  the  right  of  using  the  neutral  ground 
for  their  purposes,  the  company  was  not,  therefore,  per- 
mitted to  obstruct  the  same,  but,  on  the  contrary,  was 
bound  not  to  interfere  with  its  ordinary  uses  ;  one  of  which, 
as  is  testified  to,  was  to  be  driven  across  in  case  of  necessity, 
for  the  extinguishment  of  fires. 

It  will  not  dp  to  say  that  the  city  ordinances  have  pro- 
hibited the  use  of  the  middle  ground  to  horses  and 
Tehicles,  and,  therefore,  that  the  crossing,  in  the  ou'cum* 
stances  mentioned  in  the  opinion,  was  illegal. 
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The  ordinances  referred  to  general  and  continual  uses, 
and  in  no  way  to  special  and  accidental  uses,  demanded 
for  public  safety. 

It  is  error  to  suppose  that  the  company  would  have  done 
as  it  pleased  in  relation  to  its  poles  and  wires  on  that 
middle  ground,  without  any  control  by  law,  or  regard  to 
the  rights  of  others.  The  company  did  not  become  the 
owner  to  any  extent  of  that  ground,  which  is  public 
property,  and  the  title  of  which  could  not  be,  and  was  not, 
divested  in  its  favor. 

Even  had  the  company  something  of  a  real  right  on  or  to 
the  same,  its  negligent  action,  which  has  entailed  such 
grievous  injury  on  the  plaintiff,  could  not  on  that  account 
be  excused. 

It  is  written  in  the  law,  in  emphatic  language: 
"Although  a  proprietor  may  do  with  his  estate  what- 
ever he  pleases,  still,  he  cannot  make  any  work  on  it 
which  may  deprive  his  neighbor  of  the  liberty  of  enjoying 
his  own,  or  which  may  be  cause  of  damage  to  him." 
R.  C.  C.  605,  667. 

Hence  the  maxim :  Sic  tUerettio.  ut  alienum  non  laedas. 

The  company  ought  to  have  forseen  possible  injury  by 
laying  the  guy  wire  as  it  did.  It  is  in  fault  ab  initio.  It 
could  have  laid  it  higher,  so  that,  happening  the  occur- 
rence which  has  taken  place,  no  injury  would  have  resulted. 

Fenner,  J.,  adheres  to  his  original  dissent. 


Note.— See  note  to  WMiarM  v.  Electric  Light  and  Power  Co^^poU, 
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Roberts  v.  Wisconsin  Telephone  Company. 

Wisoonain  Supreme  Court,  Oct.  14, 1890, 

(40  N.  W.  Rep.  800.) 

Telephone  poles.— OusTEUcnoN  op  highway. 

In  an  action  against  a  telephone  company  for  personal  injuries  caused  by 
collision  with  a  pole  in  the  highway,  it  appeared  that  the  company  had 
the  right  to  place  its  poles  in  the  highway,  provided  it  did  not  obstruct 
the  public  use ;  and  that  the  poles  were  so  placed  that  it  was  improba- 
ble that  any  but  a  runaway  horse  would  come  into  collision  with  it ;  and 
that  the  plaintifiTs  horse  was  running  away  at  the  time  of  the  collision* 
Held  that  a  oompUiint  setting  up  these  facts,  in  addition  to  the  fact  of 
injury,  contained  no  cause  of  action. 

''Telegraph  "  in  a  statute  includes  "  telephone." 

Oaae  of  this  series  cited  in  opinion :  W.  U,  TeL  Co.  y.  Oshkoih,  vox.  1 
P.6S7. 

Appeal  from  Circuit  Court,  Dane  county. 
Facts  stated  in  opinion. 

JFincheSj  Lynde  &  Miller^  for  appellant. 

LewiSj  F/und  &  Biiggs^  for  respondent. 

Cole,  C.  J.:  This  is  an  action  for  personal  injiu|^&(.  It 
appears  from  the  complaint  that  the  plaiutiff  i/APriding 
with  another  man  in  a  buggy  along  the  highway,  which  was 
almost  perfectly  level,  and  without  any  banks,  borders, 
ditches  or  rough  or  uneven  places,  or  obstructions  of  any  kind 
in  it,  except  telephone  poles,  which  were  set  in  the  highway 
eleven  rods  apart,  and  about  four  or  six  feet  south  from  the 
fence  on  the  north  side  thereof.  There  were  three  traveled 
tracks  about  equally  used  by  the  public  for  traveling.  The 
track  on  the  north  side  of  the  highway  was  about  eight  feet 
from  the  fence  on  the  north  side  of  said  highway,  and  about 
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three  feet  from  the  telephone  poles.  The  team  was  trayel- 
ing  on  this  north  track,  and  it  is  alleged  the  horses  were 
gentle  and  tractible,  and  were  under  the  control  of  the 
driver  when  they  were  stopped  to  enable  the  plaintiff  to 
get  out  of  the  buggy.  While  in  the  act  of  alighting  from 
the  buggy  the  horses  were  frightened  by  a  team  coming 
from  behind,  and  ran  along  the  highway  coming  in  collisioii 
with  a  telephone  pole,  and  the  plaintiff  was  thrown  forward 
from  the  buggy,  in  which  he  had  regained  his  seat,  and  was 
endeavoring  to  stop  the  horses,  and  sustained  the  injuries 
of  which  he  complains.  Now,  does  the  complaint  state  a 
cause  of  action  ?  It  appears  to  us  that  it  does  not.  The 
only  act  of  negligence  complained  of  on  the  part  of  the 
defendant  is  the  placing  of  the  telephone  poles  in  the  high- 
way where  they  were  set.  These  poles,  as  we  have  stated, 
were  set  from  four  to  six  feet  from  the  fence  on  the  north 
side  of  the  highway,  which  would  leave  just  room  enough 
to  permit  the  cross  arms  on  the  poles  to  be  entirely  over 
the  highway.  Was  it  lawful  to  place  these  poles  in  the 
highway  ?  The  statute  authorizes  any  cori)oration  formed 
to  build  and  operate  telegraph  lines  or  conduct  the  busi- 
ness of  telegraphing  to  construct  and  maintain  its  lines, 
with  all  necessary  appurtenances,  along  a  public  highway. 
Section  1778,  Sanb.  &  Ann.  St.  And  in  Telephone  Co.  T. 
City  of  Oshkosh,  62  Wis.  32  (21  N.  W.  Rep.  828),  it  was 
held  that  the  statute  included  telephone  companies, 
although  such  companies  were  not  specificially  mentioned 
therein.  The  poles  then  were  not  unlawful  structures  in 
the  highway,  but  were  authorized  by  law  to  be  set  therein. 
It  is  true  the  statute  in  effect  declares  that  no  telephone 
line  or  any  appurtenance  thereto  at  any  time  obstruct  or 
incommode  the  public  use  of  the  highway.  Assuming  the 
facts  as  to  the  location  of  the  telephone  poles  to  be  as 
alleged  in  the  complaint  we  think  they  did  not  show  any 
actionable  negligence.  They  would  certainly  constitute  no 
obstruction  to  the  use  of  the  highway,  nor  would  the  team 
have  collided  with  them  if  it  had  been  under  the  control  of 
the  driver,  and  properly  managed.    It  was  the  fright  and 
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anmanageableness  of  the  horses  which  was  the  real  cause 
of  the  accident.  If  the  horses  had  not  run  against  the  pole 
they  probably  would  have  run  into  the  fence,  and  caused 
injury  to  life  or  property.  For,  as  observed  by  the  defend- 
ant's counsel,  it  is  impossible  to  so  arrange  the  highway 
that  it  will  be  safe  for  a  runaway  team  to  speed  upon  it. 
And  this  court  has  said  that  ''  it  is  not  the  duty  of  towns  to 
provide  roads  which  shall  be  safe  for  runaway  or  unman- 
ageable horses,  or  such  as  have  escaped  from  the  control  of 
their  drivers,  without  the  fault  of  the  towns,  and  where 
injuries  are  sustained  under  such  circumstances,  it  appear- 
ing that  otherwise  they  might  not  have  been  sustained,  the 
loss  must  fall  upon  the  owners  whose  misfortune,  if  not  whose 
faulty  it  is  that  they  so  happened.'*  Jackson  v.  Town  of 
BeUevieUj  80  Wis.  260-268.  It  is  stated  in  the  complaint 
that  the  highway  where  this  accident  occurred  was  per- 
fectly level,  with  no  ditches  or  rough  or  uneven  places  in  it, 
there  being  nothing  within  the  entire  width  to  prevent  a 
team  from  passing  over  it  in  safety,  except  the  telephone 
poles  set  near  the  fence.  These  poles  could  not  have  been 
placed  nearer  the  fence  without  encroaching  upon  the 
adjoining  property.  They  seem  to  have  been  set  with  due 
care,  and  it  is  plain  that  they  did  not  and  could  not  have 
obstructed  or  incommoded  the  public  use  of  the  highway. 
We  feel  constrained  to  so  hold  upon  the  facts  alleged. 

The  plaintiffs  counsel  suggests  that  the  question  whether 
the  telephone  poles  incommoded  the  public  use  of  the 
highway  was  one  for  a  jury  to  determine.  That  certainly 
is  not  the  correct  view  where  a  question  of  law  is  raised  by 
demurrer.  It  is  for  the  court  then  to  decide  whether,  the 
&ct8  being  submitted,  a  cause  of  action  is  stated.  Of  course 
the  defendant  confessed  the  facts  to  be  alleged,  but  denies 
that  by  the  law  arising  on  the  facts  the  plaintiff  should 
recover  any  damages.  So  here  the  court  must  say  whether 
the  defendant,  by  setting  its  telephone  post  in  the  place 
and  manner  described,  was  negligent,  or  was  guilty  of  a 
breach  of  legal  duty.  We  are  clearly  of  the  opinion  that 
no    actionable    negligence    is    shown.     The    team  could 
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have  passed  along  the  highway  in  safety  if  the  horses  had 
not  taken  fright  at  the  teim  coming  from  behind,  and 
become  unmanageable.  That  the  horses  ran  against  or 
struck  the  telephone  pole  was  the  fault  or  misfortune  of 
tile  driver.  The  demurrer  to  the  complaint  should  hnre 
been  sustained.  The  order  overruling  the  same  is  reversed, 
and  the  cause  is  remanded  to  the  Circuit  Court  for  further 
proceedings  according  to  law. 

NoTB,— See  note  to  IFWIiaiMV.  Eltctrie  Light  and  Fauxr  Co.,  pod. 


Jerome  W.  Staring,  Respondent,  v.  The  Western 
Union  Telegraph  Company,  Appellant. 

New  York  Supreme  Court,  OenertU  Term,  Fourth  Deparlnunt,  Nov.  SO,  IBOO. 

(84  St.  R.  SOS ;  II  N.  Y.  Snpp.  817.) 

Wi&ES  IN  ffrRBETT,— Rights  or  the  travblinq  public. 

The  right  of  a  telegraph  company  to  the  use  of  a  highway  for  the  purpoM 
of  coostructing.  maintaining  or  removing  its  telegraph  line  is  subject  to 
the  use  of  the  traveling  public.  It  has  no  right  to  use  the  highway  M 
as  to  obstruct  it  or  render  it  dangerous  to  publio  travel. 

8o  held,  in  a  case  where  the  plaintiff  sued  for  damages  due  to  his  hoTM 
being  frightened  by  telegraph  wires  which  wer«  being  removed  from 
defendant's  poles. 

Complaint  held  sufficient  to  warrant  recovery,  and  the  submifisios  to  tbs 
Jury  of  the  questions  of  wrongful  obstruction  of  the  highway  and  negU- 
gence  of  the  defendant  and  abeenoe  of  contributory  negligence  of  the 
plaintiff,  held  proper. 

Case  of  this  series  cited  in  opinion :  Sheldon  v.  W.  U.  TeL  Co.,  vol.  3, 
p.3». 

Appeal  from  a  judgment  rendered  at  Chemung  coanty, 
on  the  verdict  of  a  jury,  and  from  order  denying  motion  for 
Hew  trial,  made  on  case  and  exceptions. 


NEW  YORK,  1890. «5 

Staring  v.  Telegraph  Co. 


Jacob  SchwartZj  tot  appellants 
Frederick  Collin^  tor  respondent. 


Martin,  J. :  The  plaintiff  in  his  complaint  alleged  that 
as  he  was  driving  upon  a  public  highway  in  the  town  of 
Elmira,  N.  Y.,  the  defendant,  while  engaged  in  removing 
the  telegraph  wires  from  its  poles  (which  were  set  along 
such  highway),  negligently,  wrongfully  and  unlawfully 
attempted  to  throw  one  of  its  wires  over  the  plaintiff,  his 
horse  and  wagon,  while  he  was  on  said  highway,  and  in 
doing  so  negligently,  wrongfully  and  unlawfully  struck  the 
horse  with  the  wire,  and  also  at  the  same  time  negligently, 
wrongfully  and  unlawfully  struck  the  plaintiffs  wagon, 
and  thereby  frightened  his  horse  and  caused  him  to  run 
away  and  greatly  injure  the  plaintiff.  A  careful  examina- 
tion of  the  evidence  shows  that  it  was  sufficient  to  justify 
the  jury  in  finding  the  facts  alleged. 

The  court  submitted  to  the  jury  the  question  whether  the 
highway  where  the  accident  occurred  was  wrongfully 
obstructed  by  the  defendant,  and  charged  that  if  the  plaint- 
iflPs  injury  was  caused  by  such  obstruction,  and  he  was 
free  from  contributory  negligence,  he  was  entitled  to 
recover.  The  court  also  charged  :  "If  you  find  from  this 
evidence  that  in  consequence  of  the  carelessness  or  negli- 
gence of  this  defendant,  this  plaintiff  has  been  injured,  and 
that  injury  has  been  caused  without  any  contributory  neg- 
ligence on  his  part,  and  you  come  down  to  the  question  as 
to  how  much  damage  he  has  sustained,  you  will  consider 
that  question  as  coolly,  as  dispassionately  as  you  would 
consider  a  question  of  that  kind  between  two  of  your 
neighbors.'*  At  the  conclusion  of  the  charge  the  defend- 
ant's counsel  requested  the  court  to  cha;rge  "  that  there  can 
be  no  recovery  in  this  case  unless  they  find  that  the  def  end- 
ant' s  servants  negligently  and  wrongfully,  in  an  attempt  to 
throw  the  wire  which  they  were  removing  over  the  plaint- 
iff, struck  the  horse  or  wagon."  To  this  request  the  court 
replied :  "  I  refuse  to  charge  upon  that  subject  or  othei 
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than  what  I  have  charged  upon  that  subject."  To  this  the 
defendant  excepted.  The  defendant  also  excepted  to  the 
charge  so  far  as  it  instructed  the  jury  that  the  plaintiff  was 
entitled  to  recover  if  they  should  find  that  the  injury  was 
caused  by  a  wrongful  obstruction  of  the  highway  by  the 
defendant. 

The  plaintiff  was  lawfully  upon  the  highway  when  the 
accident  occurred.  He  had  a  right  to  assume  that  it  was 
in  a  safe  condition  and  would  not  be  obstructed  or  rendered 
dangerous  by  any  act  of  the  defendant.  Jennings  v.  Van 
SchaicJc,  108  N.  Y.  630  (13  N.  Y.  State  Rep.  686.)  The 
defendant's  right  to  the  use  of  the  highway  for  the  purpose 
of  constructing,  maintaining  or  removing  its  telegraph  line 
was  subject  to  the  use  of  the  traveling  public.  The 
defendant  had  no  right  to  use  the  highway  so  as  to  obstruct 
it  or  render  it  dangerous  to  public  travel.  Sheldon  t* 
Western  Union  TeU  Co.,  61  Hun,  691  (22  N.  Y.  State 
Rep.  837.) 

The  appellant  claims  that  the  case  was  submitted  upon 
an  erroneous  theory,  in  that  the  cause  of  action  alleged  was 
for  negligence  while  the  case  was  submitted  to  the  jury  on 
the  ground  of  an  unlawful  and  wrongful  obstruction  of  the 
highway.  The  evidence  was  sufficient  to  justify  the  sub- 
mission to  the  jury  of  the  question  whether  the  defendant 
wrongfully  obstructed  the  highway  at  the  place  where  the 
accident  occurred  thereby  causing  the  plaintiff's  injury,  and 
to  uphold  the  verdict  on  that  ground.  Therefore  the  only 
question  presented  is  whether  under  the  pleadings  it  was 
error  to  charge  that  the  plaintiff  might  recover  upon  that 
ground.  No  objections  to  the  evidence  were  made  on  the 
ground  of  the  insufficiency  of  the  pleadings  nor  were  the 
exceptions  to  the  charge  or  refusals  to  charge  placed  on 
that  ground. 

The  complaint  was  for  the  wrongful  and  unlawful  act  of 
the  defendant  as  well  as  for  its  negligence.  The  allegations 
of  the  complaint  were  not  of  a  mere  omission  by  the  defend- 
ant to  perform  some  act  or  duty,  but  were  that  it  commit- 
ted a  positive  act  which  was  wrongful  and  unlawfuL    The 
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act  was  proved  and  alleged.  The  proof  tended  to  show 
that  it  constitnted  a  wrongful  and  unlawful  use  of  the 
highway  which  amounted  to  an  obstruction.  It  will  be 
observed  that  the  court  in  effect  submitted  to  the  jury  the 
question  whether  the  transaction  which  was  the  basis  of 
this  action  was  as  alleged  and  proved  by  the  plaintiff  or 
whether  it  was  as  claimed  by  the  defendant,  and  that  the 
court  instructed  the  jury  that  if  it  was  as  alleged  and 
proved  by  the  plaintiff  he  could  recover,  if  not,  that  their 
verdict  should  be  for  the  defendant.  In  the  charge  the 
court  sometimes  referred  to  the  act  of  the  defendant,  as 
proved  by  the  plaintiff,  as  an  obstruction  to  the  highway, 
and  at  olJiers  as  negligence  by  the  defendant. 

The  error  claimed  seems  to  relate  more  to  the  form  of 
expression  employed  by  the  learned  trial  judge  than  to  the 
substance  or  effect  of  the  instructions  given.  We  think  the 
complaint  was  sufficient  to  sustain  the  recovery  in  this 
action,  and  that  the  defendant's  contention  that  the  case 
was  submitted  to  the  jury  upon  an  erroneous  theory  cannot 
be  sustained. 

Judgment  and  order  affirmed,  with  costs. 
M£BWiK  J.,  concurs ;  Hardin,  P.  J.,  not  sitting. 


KoTK.—  See  note  to  WiUiams  y.  Elee.  Lt,  and  Power  Co.,  po9U 


C.  P.  Shelton  V.  United  Electric  Railway  Company  and 
Cumberland  Telephone  and  Telegraph  Company. 

Tennuue  Supreme  Court,  December  6, 1890. 

(80  Tenn.  423.) 

WiBES  m  STREETS.^  Concurrent  neolioence. 

A  hone  haTing  been  kiUed  by  contact  with  a  telephone  wire,  it  appeared 
that  the  telephone  company  had  negligently  permitted  its  broken  wire 
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to  fall  and  remain  upon  the  trolley  wire  of  an  electric  railway  compan j, 
which  in  torn  had  failed  to  provide  its  trolley  wire  with  a  guard  wire 
and  to  observe  the  condition  of  the  telephone  wire,  which  was  such  as  to 
arrest  the  attention  of  a  prudent  man  engaged  in  the  business  of  either 
company. 
Held,  that  the  trial  court  properly  found  that  both  companiea  were  guilty 
of  negligence  and  jointly  liable. 

Appeal  from  Circuit  Court  of  Davidson  county.  Action 
for  damages.  Appeal  by  defendants  below.  Facts  stated 
in  opinion. 

Sieger  J  Washington  A  Jackson^  for  Railway  Company. 

Vertrees  &  Vertrees^  for  Telephone  Company. 

J.  L.  Nolen^  for  Shelton. 

TuRNEY,  Ch.  J.:  Shelton' s  horse  was  killed  by  coming  in 
contact  with  a  wire  of  the  telegraph  and  telephone  com- 
pany, which  had  fallen  across  the  trolley  wire  of  the  electric 
railway  company.  The  wire  of  the  telephone  company  had 
become  much  impaired.  The  falling  of  a  wall  of  a  burning 
building  broke  a  pole  of  the  telephone  company,  breaking 
the  wires  at  several  x>oints.  At  the  i)oint  of  the  accident  the 
telephone  wires  crossed  the  railway  track  above  the  trolley. 
A  broken  wire  fell  across  the  trolley  wire,  and,  while  resting 
on  it  the  horse  came  in  contact  with  it  and  was  instantly 
killed.  There  was  no  guard  wire  over  the  trolley  wire.  The 
case  was  tried  by  the  circuit  judge  without  the  intervention 
of  a  jury.  The  condition  of  the  telephone  wiFe  was  such  as 
to  arrest  the  attention  of  a  prudent  man  engaged  in  the 
business  of  either  company.  The  circuit  judge  found, 
under  the  facts,  that  both  companies  were  guilty  of  negli- 
gence and  responsible  for  the  loss,  and  gave  judgment 
accordingly.  The  judgment  S&  correct.  While  it  was  the 
primary  duty  of  the  telephone  company  to  see  that  its  wires 
were  in  a  reasonably  safe  ^and  sound  condition,  and  pro- 
tected against  the  contingency  of  falling,  it  was  also  thjB 
duty  of  the  electric  company  to  see  that  its  troUey  wire 
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was  in  like  manner  protected  from  snch  contingency. 
While  it  was  the  duty  of  one  company  not  to  use  unsound 
and  unprotected  wires,  it  was  equally  the  duty  of  the  other 
not  to  oi)erate  its  road  under  such  defective  machinery.  It 
might  as  well  insist  that  it  was  not  responsible  for  damages 
resulting  from  the  fall  of  a  rock  which  it  had  constantly 
recognized  as  threatening  to  fall,  or  of  a  dead  tree  which  it 
had  frequently  noticed  with  decayed  and  giving  roots,  and 
knew  would  fall  in  the  first  wind  or  rain.  The  obligation 
to  see  that  its  road  was  in  good  repair,  and  its  machinery 
in  safe  operating  order,  is  not  confined  to  the  immediate 
and  abstract  presence  of  either,  but  extends  to  all  sur- 
roundings that  may  depreciate  the  security  of  either. 
Both  comi>anies  knew  of  the  unprotected  trolley  wire,  and 
the  consequences  of  a  contact  of  the  wires  of  the  one  with 
those  of  the  other.  Both  knew  of  the  unsoundness  likely 
to  produce  a  fall  of  the  one  upon  those  of  the  other.  Both 
were  bound  to  guard  against  such  likelihood,  and,  having 
failed  to  do  so,  are  liable. 
Affirmed. 


KoTB. — See  note  to  next  case. 


Jaioes  Williams  v.  Louisiana  Elegtbio  Light  &  Fowxb 

Company. 

Bupreme  Court  of  Ltmitiana,  March  iS,  XS9L 

(43  La  Ann.  2<».) 

Obsibuctiov  of  strset  by  electric  uoht  wire. 

(Head-oete  bj  the  court) : 
The  driTer  of  a  float  with  a  heavy  load  above  the  ordinary  height  is  not 
gfoiHf  of  oontribatory  negligence  in  veering  from  one  side  of  a  street  to 
the  other  to  avoid  collision  with  a  wagon  in  front,  although  in  thus  doing 
his  float  and  load  came  in  contact  with  an  electric  light  wire  suspended 
over  parts  of  the  street  at  a  distance  of  fifteen  feet  from  the  groond. 
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TI>«  pcde  whJch  fell  and  broke  plaintifTs  thigh  was  not  of  the  lequired 
di&meter,  utd  wm  defldent  in  quAlitf,  It  waa  partly  sap,  -wbenitdiotild 
have  been  heart  timber.  The  wire  suspended  from  it  was  an  obstrao- 
tion.  Held,  that  the  defendant  was  not  free  bom  fault,  and  danuget 
were  properly  allowed. 

Straets  should  be  ordinarily  safe  for  travel  and  transportation  orer  them. 

Caae  of  thia  series  cited  In  opinion :  WUmm  t.  TVleph.  A  TO.  Co.,  artU,  4S4. 

Appeal  from  Civil  District  Coart,  Pariah  of  Orleans; 
YooBUEBS,  Jadge. 

Farrar,  Jonas  &  KruUschnitt,  for  defendant  and  ap- 
pellant. 

Jos.  iV.  Wolf  son  aocl  S.  R.  Forman^  for  plaintiff  and 
appellee. 

Bbeadx,  J.:  The  pleadings  disclose  that  pliwntiff,  a 
drayman,  siied  the  defendant  for  damages  to  the  amonntof 
$20,000. 

He  avers  that  t^e  defendant  company  had,  at  the  inter- 
section of  Magazine  and  Erato  streete,  an  electric  light 
crane  and  wire,  which  obstructed  the  nse  of  those  streets, 
as  they  were  swung  so  low  aa  to  be  dangerous  to  passengers ; 
that  on  October  12,  1889,  while  he  was  engaged  in  hauling, 
although  diligent,  he  came  in  contact  with  the  electric  light 
crane,  and  by  reason  of  its  defective  and  negligent  construc- 
tion of  this  wire  and  crane,  and  by  reason  of  the  rottenness 
of  the  pole  supporting  them,  the  crane  fell  upon  him,  broke 
his  thigh,  laming  and  crippling  him  for  life,  caused  him 
great  pain,  and  rendered  him  less  able  to  earn  his  liveli- 
hood. 

The  defendant,  in  answer,  pleads  that  its  poles  and 
wires  and  the  lamp  and  crane  under  discussion  are  lawfully 
upon  the  streets  of  the  city  of  New  Orleans  in  a  safe  and 
proper  jilace  for  lighting  purposes  ;  and  that  the  plaintiff 
met  with  an  accident  by  his  own  gross  fault  and  negligence ; 
that  he  was  hanling,  with  a  float,  along  Magazine  street,  a 
heavy  iron  tank,  Ifi  feet  high,  and  that  the  driver  drove  his 
flont  against  the  crane,  and  continued  to  drive  his  mules 
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niitil  the  tank  palled  the  crane  and  pole  do^^  upon  the 
plaintiff ;  that  the  plaintiff  shonld  have  taken  good  care,  aa 
he  was  on  the  highway,  on  a  float  with  a  heavy  load,  much 
above  the  ordinary  heights  of  float  loads ;  that,  if  this  crane 
and  wire  were  any  obstmction  to  the  streets,  they  were  only 
snch  to  this  nnnsnal  load ;  that  they  were  clearly  visible  ; 
that  the  plaintiff  was  fnlly  acquainted  with  the  location ;  he 
had  driven  loads  several  times  np  the  same  street,  and 
had  taken  ordinary  precautions  to  avoid  them,  which 
he  had  failed  to  take  at.tiie  time  of  the  injury.  *  *  • 
There  wa^  a  verdict  and  judgmentf  or  the  plaintiff  for  $3,000. 
The  defendant  appeals. 

The  record  discloses  the  facts  of  which  the  following  is  a 
statement:  On  the  12th  day  of  October,  1889,  the  plaintiff 
and  Henry  Simmons,  another  colored  drayman,  were 
employed  by  John  Connelly,  a  boss  drayman. 

They  had  12  large  iron  tanks  to  haul,  from  the  comer  of 
Thalia  and  Magazine  streets  to  an  oil  mill  in  Gretna. 

The  most  direct  route  was  that  taken. 

These  tanks  weighed  4,000  pounds  each.  They  were 
loaded  on  floats ;  the  load  and  float  were  in  height  16  feet. 
Three  of  these  tanks  had  bee»n  safely  hauled  over  the  street 
without  accident. 

One  of  them  had  been  hauled  the  morning  previous  to  the 
collision. 

Between  1  and  2  o'clock  P.  M.  they  were  hauling  the 
fourth  tank.  Simmons  was  driving,  and  the  plaintiff  was 
Bitting  on  the  float,  behind  the  tank,  eating  his  dinner. 

The  testimony  of  the  witnesses  is  conflicting  as  to  the 

ride  of  the  street  the  float  was  on  as  it  approached  Erato 

street.    The  side  of  the  street  on  which  he  was,  has  bearing, 

for  the  reason  that  the  wire  was  higher  from  the  ground  on 

the  left  than  on  the  right  si  r^  e.   The  defendant  contends  that 

it  swung  too  low  on  the  right  hand  side  of  Magazine  street 

for  him  to  pass ;  that  he  was  aware  of  this  and  had  always 

previously,  because  of  these  wires,  crossed  Erato  street  on 
VOL.  lu— 31* 
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the  left  hand  side.  Three  witnesses,  including  the  driver  of 
the  float,  testify  that  the  float  was  on  the  right  hand  side 
going  up;  that  he  was  hindered  from  continuing  in  the 
direction  intended  by  timber  wheels  driven  by  one  Foster, 
coming  out  Erato  street  across  Magazine,  in  front  of  the 
float.  He  requested  the  driver  of  the  timber  wheels  to  stop, 
but  the  latter  drove  on. 

That  to  avoid  the  collision  he  sheered  o£F,  but  did  not  get 
over  to  the  left  side  of  the  street  in  time ;  the  tank  caught 
the  wire  and  pulled  the  pole  down. 
.  Other  witnesses  testify  that  he  was  on  the  left  side  of  the 
street ;  that  in  veering  to  avoid  the  timber  wheels  he  did  not 
return  to  the  left  of  the  street,  despite  his  attempt,  in  time 
to  escape  the  accident. 

The  driver  evidently  pulled  to  the  right  to  let  pass  the 
wagon  in  front,  and  then  attempted  to  puU  back  to  the  left 
side  of  the  street  to  avoid  the  wire ;  but  this  brought  the 
top  of  the  tank  into  contact  with  the  electric  wire,  and  by 
the  weight  against  the  wire  caused  the  pole  to  fall. 

This  wire  and  others  were  suspended  near  the  top  of  this 
pole  and  upon  this  pole  upon  the  right  hand  side  of  the 
street  it  sagged  within  15  feet  of  the  ground.  There  was 
also  a  heavy  crane  resting  on  it  used  to  suspend  an  electric 
light  lamp. 

The  rotten  pole,  made  weak  by  decay,  broke  off  close  to 
the  ground,  and  fell  upon  the  plaintiff,  and  broke  his  thigh. 

Immediately  after  the  driver  stopped  his  mules. 

The  pole  in  question  was  an  8  by  8  pine  pole, .  which  had 
been  In  the  ground  about  four  years. 

The  lamp  had  been  located  by  the  city  surveyor. 

The  contract  with  the  city  required  that  the  i)ole8  should 

be  heart  timber,   not  less  than  9  inches  square  at  the 

ground ;  and  that  the  lamps  should  be  susi>ended  upon 

cranes,  the  latter  not  less  than  thirty-flve  feet  from  the 

ground. 

The  pole  was  of  the  required  height.   \ 

*       **       «       *««       «       «        « 

It  is  in  place  to  state,  if  Simmons,,  the  driver  of  the  float, 
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was  nealigenty  the  plaintiff  does  not  question  that  he, 
being  his  fellow  servant,  can  not  recover.  *  *  *  We 
most  now  determine  whether  plaintiff  or  his  fellow  servant 
was  goilty  of  contributory  negligence. 

The  question  is  not  free  from  difficulty. 

On  the  left  side  of  the  street  they  had  passed  a  number 
of  times,  ftt  the  place  of  the  accident,  and  might  again  on 
that  side  have  passed  without  accident. 

The  driver  and  the  witnesses  who  testify  on  the  subject 
state  that  he  was  attempting  to  return  to  that  side.  But 
was  prevented,  when  near  Erato  street ;  suddenly  the  street 
was  obstructed  by  timber  wheels. 

« 

It  became  necessary  for  this  driver  to  act  promptly. 

He  had  asked  the  timber  wheel  man  to  stop ;  he  did  not. 

In  that  difficulty  several  alternatives  presented  them- 
selves : 

To  drive  on  and  collide  with  the  timber  wheels  and  mules 
and  incur  great  risks. 

To  stop,  or  to  veer  to  the  right,  and  return  to  the  left. 
.  The  first  could  not   be  thought   of;  as   between   the 
second  and  third,  he  selected  the  latter. 

Even  if  there  had  been  an  error  of  judgment  in  the 
emergency  of  the  moment  it  would  not  have  been  careless- 
ness or  neglect.  In  driving  to  the  right  there  was  no  rash- 
ness, but  a  desire  of  avoiding  a  threatening  collision  in 
front. 

The  counsel  for  defendant  urges  that  plaintiff  had  knowl- 
edge of  defects  or  danger  in  the  highway ;  that  he  was  not 
driving  an  ordinary  wagon  carrying  an  ordinary  load,  but 
a  very  clumsy,  unwieldly  vehicle,  pulled]  by  five  mules. 
Had  the  plaintiff  freely  chosen  to  drive  under  the  low 
swong  wire,  and  had  negligently  driven  the  tank  against 
it,  the  principle  invoked  would  apply.  In  the  haste  of  the 
moment  he  did  that  which,  possibly,  any  prudent  driver 
would  have  done. 

But  the  defendant  company's  pole  and  wire  were  an 
obstruction.     Under  its  contract  with  the  city,  poles  of 
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heart  timber,  not  less  than  nine  inches  square,  were  to  be 
put  up.  The  pole  in  question  was  not  of  heart  timber,  and 
because  of  the  sap  it  had  badly  decayed  just  above  the 
ground.  Its  power  of  resisting  was  at  least  one-half  less 
than  it  should  have  been. 

While  it  is  not  necessary  that  all  electric  wires  should 
swing  as  high  as  plaintiff's  counsel  contends  they  should  ; 
they  should  be  placed  at  an  elevation  more  than  fifteen  feet 
from  the  ground  when  suspended  across  a  highway. 

Ordinary  care  and  diligence  should  be  exercised  against 
decay  and  weakening  of  timber  from  age  or  the  action  of 
the  elements. 

'^Municipal  corporations  must  take  notice  of  the  tendency 
of  timber  to  decay,  and  wherever  the  exercise  of  ordinary  care 
involves  the  anticipation  of  defects  that  are  natural  and 
ordinary  results  of  use  and  climate  influences,  and  there  is 
neglect  on  the  pan  of  the  proper  officer  to  make  a  suffici- 
ently frequent  examination  of  a  particular  structure,  a 
city  will  not  be  relieved  from  liability,  although  the  defect 
may  not  be  open  and  notorious. ' '  Elliot,  Roads  and  Streets, 
p.  462. 

The  foregoing,  although  relating  to  the  diligence  required 
of  municii)alities,  is  not  entirely  without  application. 
With  reference  to  the  vrires  over  a  part  of  the  "  traveler's 
path"  in  the  thoroughfare,  we  find  the  applying  rule,  viz.: 

**  When  a  road  or  street  is  opened,  and  public  travel  is 
invited  thereon,  it  must  be  made  reasonably  safe  for  such 
travel."  lb.  p.  455.  See,  also,  WiUon  t.  THephoneatuL 
Telegraph  Co.,  41  An.  1043. 

It  was  proven  that  this  load  and  float  were  not  except 
tional  in  height. 

Cartmen  haul  at  times  loads  equally  as  high,  even  higher. 

The  question  of  damages  requires  our  careful  attention. 
Plaintiff  was  conflned  to  bed  at  the  Charity  hospital  from 
the  12th  of  October  to  the  7th  of  December.  On  the  last 
menti(Mied  day,  on  the  advice  of  his  physician,  he  attempted 
to  walk;  in  the  attempt  he  fell,  and  his  1^  waa  fractured 
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at  the  healing  place.  He  remained  in  bed  two  months 
longer. 

Plaintiff's  wages  were  $1.26  a  day. 

He  is  not  entirely  disabled. 

He  can  perform  a  good  many  forms  of  work  as  well  as 
before.  He  is  on  the  decline  of  life,  and  without  the  injury 
his  usefulness  in  doing  work  requiring  strength  would  be 
on  the  wane. 

But  the  unfortunate  accident  has,  none  the  less,  made  a 
dent  in  this  humble  man's  life  we  cannot  entirely  straighten 
or  completely  remedy. 

We  fix  the  damages  at  an  amount  we  think  will  compen- 
sate actual  loss,  and,  in  part,  the  suffering  endured. 

The  defendant  was  in  fault,  but  the  negligence  was  not 
gross.    The  carelessness  was  not  great 

We  cannot  agree  with  the  jury  in  so  far  as  relates  to 
amount  of  damages. 

The  amount  must  be  reduced  to  $1,000. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the 
verdict  of  the  jury  and  the  judgment  thereon  be  amended 
so  as  to  reduce  the  amount  to  $1,000,  with  interest  as 
allowed,  and  that  thus  amended  said  judgment  be  affirmed 
at  appellee's  costs. 

Note. — For  other  cases  upon  similar  subjects  see  Index  to  this  and  to 
pireTious  Tolnmes,  title  **  Poles  and  wires  in  streets,  duty  to  the  traveling 
pubUc."  • 

8ee  nates,  voL  1,  p.  SOS ;  toL  2,  p.  801. 
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^— ^ 


James   Cornell  y.  The  Detroit  Electrio  Bailwat 

Company. 

Michigan  Supreme  Court,  Oct.  10^  1890. 
(82  Mich.  495.) 

ELEOTRIO  railway,— FBiaHTENINa  ▲  HOBSE.— CONTBIBUTO&Y  JXtaUOEBEC. 

When  the  owner  of  a  young  horse,  which  he  knows  to  be  nnaocostomed  to 
electrio  cars,  and  knowing  the  dangers  of  such  a  coarse,  for  the  puipose 
of  testing  the  horse,  drives  him  where  he  knows  electrio  cars  will  be  met, 
he  is  g^lty  of  contributory  negligence  which  will  prevent  his  reoovery 
against  the  railway  company  for  injuries  sustained  by  his  horse  taking 
fright  at  the  cars. 

Facts  held  to  not  warrant  finding  of  negligence  on  the  part  of  the  railway 
company. 

■  • 

Error  to  Wayne  county.  Action  for  negligence.  Appeal 
by  defendant  below.    Facts  stated  in  opinion. 

RusseU  &  Campbellj  for  appellant. 
^  James  E.  Pouvd^  for  plaintLBE. 

Grant,  J. :  The  defendant  owns  and  operates  an  electric 
railway  upon  Dix  avenue,  in  the  city  of  Detroit,  under 
authority  granted  by  the  city.  At  the  time  of  the  accident 
complained  of,  the  street  was  not  paved ;  the  track  was 
laid  in  the  center,  and  was  several  inches  higher  than  the 
roadway  upon  either  side,  thereby  rendering  it  somewhat 
difficult  for  persons  to  drive  from  one  side  to  the  other, 
except  at  the  street  crossings.  The  situation  of  Dix  avenue, 
and  of  the  streets  crossing  it  near  where  the  accident 
occurred,  is  shown  by  the  diagram  on  following  page. 

The  land  in  the  vicinity  was  open  common,  except  Ihree 
houses  situated  at  the  corner  of  Dix  and  Military  avenues. 
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Plaintiff  had  his  horse  and  bnggy,  and  was  driving  on  the 
right  hand  side  of  the  street.  His  statement  is  substanti- 
ally as  follows :  He  had  crossed  Campbell  avenue,  and 
was  within  about  seventy-five  feet  of  Calvary  avenue,  when 
he  saw  the  cars  coming  around  the  bend,  about  350  feet 
distant.  He  stopped  his  horse,  put  up  his  hand  as  a  signal 
to  stop  the  train,  jumped  out  of  his  buggy,  and  took  his 
horse  by  the  head.  He  judged  that  the  cars  were  about 
half  way  down  when  he  caught  his  horse  by  the  head,  and 
that  they  were  slowing  down.  The  horse  began  to  exhibit 
signs  of  fear,  and  he  led  him  across  the  sidewalk  into  the 
oi>en  field.  The  horse  dragged  plaintiff  around  the  open 
field,  and  finally  turned,  and  dragged  him  across  the  street 
onto  the  track,  where  plaintiff  fell  and  was  injured,  and 
the  horse  ran  away.  When  the  horse  began  to  run  with 
the  plaintiff,  the  cars,  according  to  his  own  testimony  were 
about  160  feet  distant,  and  slowing  down,  and  stopped 
before  reaching  the  point  in  the  street  where  plaintiff  stop- 
ped his  hoi  S3. 

The  testimony  on  the  part  of  the  defense  was  that  the 
];)erson  in  charge  of  the  cars  saw  plaintiff  when  about  400 
feet  distant ;  that  he  saw  signs  that  the  horse  was  fright- 
ened ;  that  he  rung  the  gong  when  nearing  the  bend,  which 
statement  is  not  disputed ;  that  he  ran  slowly  for  about  260 
feet,  when  he  brought  the  cars  to  a  stop ;  that  the  horse 
did  not  cross  the  track,  but  that  he  came  back  over  the 
sidewalk  into  the  street,  then  turned  around  and  ran 
across  the  sidewalk  again  into  the  open  lot ;  that  plaintiff 
stumbled  on  the  sidewalk  as  the  horse  was  going  over  it  the 
second  time ;  and  that  all  usual  and  necessary  precautions 
were  taken  by  the  defendant's  servants. 

The  negligence  alleged  ia  that  defendant  did  not  observe 
sufficient  caution  in  coming  around  the  bend  to  alarm 
plaintiff,  so  as  to  enable  him  to  avoid  the  trouble 
complained  of;  but  that,  without  notice,  and  at  a 
great  rate  of  sx)eed,  it  caused  its  cars  to  come  sud- 
denly around  the  bend  as  plaintiff  was  approaching. 
There   is  no   evidence   that   any   other   notice  than  the 
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noise  pioduced  by  the  ranning  of  the  cars  and  the 
ringing  of  the  gong,  would  have  been  of  any  avail,  nor 
that  those  were  not  sufficient.  Plaintiff  has  not  even  sug- 
gested the  necessity  of  any  other  notice.  But  any  question 
of  notice  is  eliminated  from  the  case  by  the  plaintiff's  own 
testimony.  He  was  familiar  with  the  situation.  He  had  \ 
driven  there  before,  and  had  had  trouble  with  other  horses.  i 
He  was  on  the  outlook  and  saw  the  cars  as  soon  as 
they  reached  the  bend.  Any  additional  noise  for  the  pur- 
pose of  giving  notice  would  certainly  have  tended  to 
increase  his  horses'  fright,  without  being  of  any  possible 
use. 

The  record  fails  to  show  negligence  on  the  part  of  the 
defendant.  The  rate  of  speed  is  not  shown  to  have  been 
unusual  or  excessive.  The  horse  evidently  became  restive 
and  somewhat  frightened  when  the  cars  lirst  api)eared  in 
sight,  350  or  400  feet  distant.  Defendant's  servants  in 
charge  of  the  cars  were  not  under  obligations  to  immediately 
stop  them .  They  had  fulfilled  their  duty  by  commencing 
to  run  more  slowly.  If  such  companies  were  obliged  to 
stop  their  cars  at  that  distance  upon  seeing  a  horse,  with 
his  owner  holding  him  by  the  head,  in  apprehension  of 
fright,  or  in  actual  fright,  they  could  not  meet  the  demands 
of  the  requirements  of  public  travel.  The  defendant  had 
an  equal  right  to  the  use  of  the  street  with  its  cars  as 
plaintiff  with  his  horse.  Each  was  bound  to  exercise  due 
care  and  caution;  and  this  the  defendant  did.  It  was 
evidently  the  sight  of  the  moving  cars,  not  their  si)eed, 
that  frightened  the  horse.  They  were  from  160  to  200  feet 
distant  when  plaintiff  and  his  horse  went  over  the  sidewalk 
into  the  common.  It  is  difficult  to  see  how  the  defendant's 
servants  were  under  any  legal  obligation  to  act  differently 
from  what  they  did. 

The  plaintiff  is  not  entitled  to  recover  on  his  own  state- 
ment. He  took  his  horse,  three  years  old,  which  was 
unused  to  the  place  or  the  cars,  and  for  the  purpose  of  try- 
ing him.  He  testified:  '^I  never  had  the  horse  there 
befQire.     I  wanted  t3  see  how  he  acted."    He  knew  tfa6 
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danger  of  his  horse  becoming  frightened,  and  yet  he  too^ 
him  into  this  dangerons  place  knowing  that  the  cars  were 
coming.  There  r^as  ample  opportunity  tot  him  to  have 
tamed  into  another  street  where  there  was  less  danger  in 
subjecting  his  horse  to  the  sight  of  the  cars.  It  was  also 
admitted  ui)on  the  hearing  that  there  were  other  streets  by 
which  he  might  have  reached  his  destination.  It  is  com- 
mon knowledge  that  such  vehicles,  when  first  seen  in 
motion,  have  a  tendency  to  frighten  animals.  When  one 
deliberately  drives  into  such  a  place  as  this  was,  with 
full  knowledge  of  the  situation  and  danger,  for  the  exyress 
purpose  of  testing  his  horse,  he  is  guilty  of  contril  utory 
negligence,  and,  under  the  decisions  of  this  court,  is  not 
entitled  to  recover.  This  disposal  of  the  case  renders  it 
unnecessary  to  discuss  the  other  assignments  of  error. 

The  judgment  must  be  reversed,  and  a  new  trial  ordered, 
with  costs  of  both  courts. 

The  other  justices  concurred. 


lCon.^See  note  to  next  case. 


liToBrH  Side  Street  Railway  CoMPAwr  v.  Tipfiks. 

Tesoa9  Court  of  AppeaU^  Nov.  1, 1890, 

(14  S.  W.  R.  1007.) 

ELBcrmic  stbxbt  railway.^  Fbiohtenino  horses. 

the  mere  fact  of  the  sounding  of  a  gong  by  the  driTer  of  ^  street  oar  does 
not  oonstitate  negligenoe,  so  as  to  admit  a  recovery  against  the  company 
of  damages  f6r  injuries  caused  by  the  frightening  of  horses  by  the  gong. 

Appeal  by  defendant  below  from  judgment  of  Tarrant 
C!ounty  Ciourt. 
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Templetan  &  Carter  and  8.  L.  Samuels^  for  api)ellant 

WiLLSON,  J. :  Appellee  hitched  his  team  of  two  horses 
attached  to  a  wagon  to  a  post  on  Main  street,  in  the  city  of 
Ft.   Worth.      Appellant's  electric   street  car,  in  passing 
along  said  street,  frightened  said  horses,  and  they  broke 
loose  from  the  post  to  which  appellee  had  hitched  them, 
and  ran  away,  breaking  the  wagon,  etc.    Appellee  sued  for 
damages  in  Justice's  Court,  and  recovered  judgment  for 
$83.00,   which  judgment,  on  appeal  by  appellant  to  the 
County  Court,  was  reduced  to  $70. 50,    To  entitle  appellee 
to  recover  damages,  it  devolved  upon  him  to  show  by  evi- 
dence that  the  injury  of  which  he  complained  resulted  from 
the  negligence  of  appellant  or  its  employees  in  oi>erating 
the  street  car.    We  find  no  evidence  of  such  negligence  in 
this  record.    The  driver  of  the  street  car  was  sounding  a 
gong  whUe  the  car  was  moving  along  the  track.    This  noise 
was  made  to  warn  persons  of  the  approach  of  the  car,  and 
to  prevent  accidents  on  the  track.      It  was  not  a  violation 
of  law,  or  of  any  ordinance  of  the  city,  to  sound  the  gong, 
nor  does  it  appear  that  it  was  sounded  unnecessarily  or 
negligently.    We  conclude,  therefore,  that  the  sounding  of 
the  gong  did  not  constitute  negligence.    Appellant  had  the 
legal  right  to  operate  its  street  cars  upon  said  street,  and 
could  only  be  liable  in  damages  for  injury  caused  by  the 
carelessness  of  those  operating  them.      It  was  not  shown 
that  the  driver  of  the  car  was  aware  that  appellee's  horses 
were  frightened,  and  would  probably  break  loose  and  cause 
injury  to  appellee's  property  Unless  he  ceased  to  sound  the 
gong.    In  other  words,  it  was  not  made  to  appear  by  the 
evidence  that,  by  the  use  of  ordinary  care  and  prudencCy 
the  driver  of  the  car  could  have  prevented  the  injury.    It 
was  the  duty  of  the  driver  to  watch  the  track  upon  which 
the  car  was  being  propelled,  and  to  avoid  collisions  and 
accidents  upon  the  track.    He  was  not  required,  we  think, 
to  keep  a  lookout  for  teams  not  upon  or  approaching  the 
track.     He  might  well    act  upon  the  presumption  that 
teams  not  upon  or  approaching  the  track,  but  which  were 
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wtanfilng  on  the  sides  of  the  street,  were  seemingly  hitched, 
or  if  not  so  hitched,  were  not  liable  to  become  frightened 
and  run  oflf.  Hargis  v.  Railway  Co.,  76  Tex.  23  (12  S.  W. 
Rep.'953.)  Because  the  evidence  fails  to  show  a  good  cause 
of  action,  the  judgment  is  reversed  and  the  cause  is 
remanded. 


Note. — This  and  the  preceding  case  are  the  advance  guard  of  an  army 
of  cases  which  have  appeared  since  the  general  introduction  of  electric 
street  cars,  causing  a  new  peril  in  the  use  of  streets.  The  principles  of  law 
involved  in  such  cases  are,  however,  mainly  the  familiar  ones  of  negli- 
gence and  contributory  negligence.    Only  the  application  of  them  is  new. 


Almeron  Kraatz  v.  TheBbusu  Electric  Light  Company. 

Michigan  Supreme  Court,  Oct.  10, 1890, 
(82  Mich.  457.) 

GBOSBDia  OF  EUKTBIO  rJOBT  WIBES. —  INJUBT  TO  BMFLOTEB.—  EVIDENCB. 

Hie  Stringing  of  wires  by  an  electric  lighting  company  so  that  the  wires 
of  one  circuit  cross  another,  and  so  that  a  slight  sagging  of  one  wire  wiU 
bring  the  two  in  contact,  thus  wearing  off  the  insulation  and  leaving  the 
wires  bare,  and  maintaining  one  circuit  as  a  live  one  while  employees 
are  set  at  work  handling  with  bare  hands  the  wires  of  the  dead  circuit 
so  crossing  the  wires  of  the  live  one,  is  plain  and  unexcusable  negligence 

In  an  action  by  an  employee  claiming  injury  by  a  shock  thus  caused,  held 
not  improper  to  allow  hypothetical  questions,  directed  to  the  effect  of 
certain  conditions  of  the  wires  as  to  the  transfer  of  electricity,  although 
some  of  the  conditions  were  not  shown  to  exist  in  the  particular  case, 
they  being  shown  to  be  caused  by  the  same  general  principles  that  are 
aapposed  to  govern  electricity,  and  therefore  analogous  to  the  case  in 
ltand« 

Evidence  that  a  change  was  made  in  the  method  of  string^g  defendant's 
wires  a  month  or  so  after  the  accident,  and  of  their  condition  at  that 
time,  though  immaterial,  held  not  so  prejudicial  as  to  warrant  th^ 
reTersal  of  a  judgment  for  the  plaintiff  based  on  that  alone. 

Held,  no  substantial  error  in  admitting  evidence  of  crossings  of  wires  upon 
oilier  circuits  of  defendant's  plant*  and  the  causes  and  effects  of  su(^ 
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Errob  to  Wayne  county.  Action  for  negligence.  Appeal 
by  defendant.    Facts  stated  in  opinion. 

Marston^  Cawles  &  Jerome^  for  appellant. 

Thomas  Hislop  (^Elliot  O.  Stevenson^  of  counsel),  for 
plaintiff. 

Morse,  J.:  The  plaintiff  recovered  judgment  in  the 
Wayne  Circnit  Court  for  damages,  upon  the  claim  that  he 
.was  severely  and  permanently  injured  and  crippled  by  an 
electric  shock  while  trimming  lamps  on  an  electric  tower 
in  Detroit,  on  August  19,  1886,  at  about  9  o'clock  in  the 
morning. 

The  plaintiff's  evidence  showed  that  he  had  been  working 
for  the  defendant  company  as  a  trimmer  from  April,  1886, 
up  to  the  day  of  the  injury.  On  that  day  he  had  trim- 
med the  lamps  in  twelve  or  thirteen  towers  before  he  came 
to  the  tower  at  the  comer  of  Hastings  and  Marion  (now 
Winder)  streets.  He  went  up  this  tower  and  trimmed  three 
lamps,  and  had  nearly  completed  the  fourth  one,  when  he 
received  a  shock,  from  which  he  claims  his  condition  at 
the  time  of  the  trial  resulted.  It  is  not  disputed  but  that 
he  received  or  had  a  shock  to  his  system  of  some  kind 
while  on  this  tower.  The  defense  claimed  that  it  was 
from  paralysis,  and  not  from  electricity,  and  much  medical 
evidence  was  introduced  on  both  sides,  one  set  of  physi- 
cians claiming  that  his  injuries  were  or  might  have  been 
caused  by  an  electric  shock,  and  another  set  testifying  that 
his  condition  was  the  result  of  paralysis.  This  question 
was  settled  in  plaintiff's  favor  by  the  verdict  of  the 
jury. 

This  tower  where  the  shock  was  received  was  upon  the 
circuit  numbered  eleven,  and  the  wires  should  have  been^ 
and  were  supposed  to  be,  at  the  time  plaintiff  was  working 
ui)on  the  lamps,  dead  wires,  or  wires  not  charged  with  elec- 
tricity. It  is  very  plain  from  the  whole  evidence  that,  if 
the  shock  received  by  the  plaintiff  was  from  electricity,  it 
was  caused  by  live  wires,  or  wires  charged  with  an  elec- 
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trie  current,  crossing  the  dead  wires  on  circuit  No. 
11,  and  commnnicating  by  contact  electricity  to  one  or 
more  of  them.  At  this  time  circuit  No.  4  was  used  for  the 
purpose  of  furnishing  electric  light  during  the  day  time, 
and  the  wires  upon  such  circuit  were  consequently  *'live 
wires  "  at  the  time  plaintiff  was  trimming  the  tower  where 
he  was  injured.  The  wires  in  circuit  No.  4  ran  part  of  the 
way  upon  the  same  poles  as  the  wires  on  circuit  No.  11,  to 
wit,  from  the  works  of  the  defendant  to  the  comer  of 
Shelby  street  and  the  alley,  '^and  from  the  comer  of  Oris 
wold  street  and  Michigan  avenue,  the  northwest  comer  on 
the  east  side  of  Michigan  avenue,  around  Famsworth's 
store,  from  Woodward  avenue  to  the  comer  of  Gratiot." 
There  were  crosses  of  these  dead  and  live  wires  observed 
on  the  very  day  of  the  injury  to  "plaintiff.  It  was  shown 
that  when  the  insulation  of  these  wires  is  worn  off,  and 
such  insulation  will  wear  off  by  friction  as  well  as  from 
other  causes,  so  that  the  bare  wires  come  together  —  a  live 
and  a  dead  wire  in  contact — the  electricity  will  instantly 
be  conveyed  from  the  live  to  the  dead  wire  alorg  the  whole 
line  of  the  wire.  It  was  also  shown  that  the  insulation 
had  worn  off  in  places  on  the  wires ;  that  the  wires  were 
improi)erly  placed  upon  the  poles  so  that  the  wires  of  one 
drcnit  crossed  those  of  another,  and  that  whenever  they 
sagged,  and  sagging  was  to  be  expected,  the  wires  of  differ- 
ent circuits  would  touch  one  another. 

The  main  objections  to  the  verdict  are  directed  against 
the  declaration  and  proof  in  the  case.  The  declaration  was 
specially  demurred  to,  and  the  demurrer  overruled.  The 
defendant  then  pleaded,  and  issue  was  joined  upon  the 
pleow  The  questions  raised  upon  demurrer  were  again 
interposed  upon  the  trial  by  the  defendant  objecting  to 
the  introduction  of  any  evidence  under  the  plaintiff's 
declaration.        *******        * 

It  is  stremumsly  argued  that  there  was  no  evidence  in  the 
case  showing  how  the  accident  occurred.  As  before  inti- 
mated, we  think  differently.  The  first  question  to  be 
detenftiaed  by  the  jury  was  the  nature  of  the  shock  that 
the  plaintiff  received.  Was  it  from  electricity  or  paralysis  ? 


494  AMERICAN  ELECTRICAL  CASES.       [vol.  8 

KraatE  t.  Light  Ck>. 

If  from  the  former,  as  the  jury  found,  it  was  not  difficult 
to  ascertain  how  it  occurred.  The  wires  upon  circuit  No. 
4  were  live  wires.  They  were  in  contact  in  more  than  one 
place  that  day,  as  shown  by  the  proofs.  The  shock,  it  is 
true,  might  have  been  caused  by  turning  the  electric  cur- 
rent upon  circuit  No.  11,  through  the  negligence  of  the 
defendant's  employees,  or  the  act  of  a  stranger,  or  perhaps 
from  unavoidable  accident,  though  the  latter  two  8upi)08i- 
tions  are  hardly  entertainable ;  but  the  most  probable 
cause  was  the  transfer  of  electricity  from  some  live  wire  on 
circuit  No.  4  to  some  dead  wire  on  circuit  No.  11  at  some 
of  the  crosses  of  these  wires.  The  jury  under  the  evidence 
had  the  right  to  infer  that  this  was  the  cause,  and  they 
were  not  comi>elled  to  Mud  what  particular  wire  of  circuit 
No.  4  came  in  contact  with  a  wire  of  circuit  No.  11,  or  with 
what  particular  wire  of  No.  11,  nor  at  what  precise  spot 
this  contact  and  transfer  took  place.  This  would  be  an 
impossibility,  and  such  a  chasing  or  tracing  of  lightning  is 
not  required.  The  negligence  of  the  defendant  company  in  so 
stringing  its  wires  that  the  wires  of  one  circuit  cross  another, 
so  that  a  slight  sagging  of  one  wire  will  bring  the  two  in 
contact,  and  maintaining  one  circuit  as  a  live  one  while 
employees  are  set  at  work  handling  with  bare  hands  the 
wires  of  the  dead  circuit  so  crossing  the  wires  of  the  live 
circuit,  is  plainly  apparent  to  any  one.  And  there  was  no 
excuse  for  it,  when  we  consider  the  deadly  nature*  and 
effect  of  the  electric  current  passing  over  the  wires. 

Fault  is  found  with  the  charge  of  the  court  ux>on  the 
assumption  that  the  circuit  judge  put  hypothetical  supposi- 
tions to  the  jury,  not  based  upon  any  testimony  in  the 
case,  thereby  misleading  them,  and  permitting,  and  perhai)s 
inducing,  them  to  base  a  verdict  upon  one  or  more  of  such 
suppositions.  We  do  not  think  the  charge  is  open  to  this 
objection.  The  evidence  in  the  case  took  a  wide  range,  and 
there  was  a  great  deal  of  theory  advanced  ui)on  both  sides 
in  the  testimony,  as  there  necessarily  will  be  in  the  study 
and  contemplation  of  an  agency  as  little  understood  by  the 
great  mass  of  people  as  is  electricity,  and  of  which  it  may 
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well  be  said  that  the  savants  know  bnt  little.    The  court 
said,  speaking  of  the  defendant  and  its  employees : 

"Was  it  through  defendant's  negligence  that  the  plaint- 
iff was  injured  ?  Did  they  fail  to  turn  oflf  any  of  the  live 
wires  which  connected  with  the  tower  located  in  the  circuit 
on  which  this  plaintiff  was  working  (being  designated  as 
circuit  No.  11),  for  the  dead  wires,  so-called,  convey  no 
electricity,  and  therefore  could  not  possibly  injure  the 
plaintiff.  It  is  only  from  the  contact  of  the  dead  wire  with 
a  live  wire,  and  remaining  together  for  some  time,  or  by 
the  oi)ening  of  some  of  the  machinery  at  the  principal  place 
of  business,  that  is,  where  the  electricity  was  manufactured 
on  Third  sis'eet,  just  below  Fort  street,  that  he  could  have 
been  injured.  Does  this  evidence  show  you  such  was  the 
case  ?  Does  this  evidence  show  you  that  the  wires  were 
improperly  placed  upon  the  x>oles  and  upon  some  of  the 
arms  in  such  a  manner  that  a  live  wire  and  a  dead  wire 
should  come  in  contact  with  each  other,  and  by  such  reason 
of  coming  in  contact,  and  the  crossing  of  the  dead  and  the 
live  wire,  that  an  electric  current  was  communicated  ta  a 
line  which  carried  it  to  the  tower  where  the  plaintiff  was 
hurt  ?  If  you  should  so  find  that  the  plaintiff,  when  in  the 
X)erformance  of  his  duty,  had  the  right  to  do  the  work  he 
was  doing,  and  was  in  the  exercise  of  due  care  to  avoid 
injury,  and  if  you  should  find  that,  by  means  of  electricity 
conveyed  to  the  tower,  in  the  manner  stated,  he  received 
a  shock  that  injured  him,  such  as  described,  then  the 
defendant  would  be  liable  to  compensate  the  plaintiff  for 
the  injury  he  sustained ;  provided  you  find  that  the  injury 
was  done  through  the  negligence  of  the  defendant,  and  un- 
less you  can  find  it  was  done  through  the  negligence  of  the 
defendant,  plaintiff  cannot  recover." 

It  is  objected  that  there  was  no  testimony  tending  to 
support  the  idea  that  the  company  failed  to  turn  off  the 
electricity  from  any  of  the  wires  in  circuit  No.  11.  While 
this  may  be  so,  there  was  evidence  to  show  that  one  of  the 
wires  in  circuit  No.  11  was  charged  with  electricity,  and 
shocked  the  plaintiff.    The  court  told  the  jury,  and  we 
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think  properly,  under  all  the  testimony,  that  this  wii^ 
being  chargad  with  electricity  conld  only  happen  in  one  of 
two  ways :  By  the  contact  of  the  live  wire  of  another 
circuit,  or  by  the  turning  of  electricity  upon  circuit  No.  11. 
We  do  not  think  the  jury  were  misled  or  the  defendant 
prejudiced  by  this  part  of  the  charge.  While  there  was 
no  positive  or  diie^t  evidence  that  any  employee  of  the 
company  turned  or  allowed  the  electric  current  to  pass  into 
any  of  the  wires  of  circuit  No.  1 1 ,  yet  the  fact  appeared, 
as  found  by  the  jury,  that  such  current  did  enter  one  of 
such  wires,  and  injured  the  plaintiff.  It  was  proi)er  for 
the  jury  to  inquire  into  and  determine  how  it  got  there, 
and  no  error  was  committed  in  allowing  them  to  determine 
whether  or  not  there  was  any  testimony  showing  that  the 
current  came  directly  from  the  works  of  the  comi)any. 
And,  in  view  of  the  testimony  that  circuit  No.  4  was  a  live 
circuit  that  morning,  and  that  its  wires  came  in  contact 
with  the  wires  of  No.  11,  it  is  not  at  all  probable  that  the 
jury  found  otherwise  than  that  this  contact  caused  the 
injury.  The  charge  was  eminently  a  fair  one,  and  properiy 
stated  the  law  of  the  case. 

The  hypothetical  questions  permitted  by  the  court  wwe 
entirely  proper.  They  were  all  directed  to  the  effect  of 
certain  conditions  of  the  wires  as  to  the  transfer  of  dectric- 
ity,  and  although  some  of  the  conditions  inquired  into 
were  not  shown  to  exist  in  this  particular  case,  yet  they 
were  all  shown  to  be  caused  by  the  same  general  prindides 
that  are  supposed  to  govern  electricity,  and  were  therefore 
analogous  to  the  case  in  hand,  l^e  for  instance  this 
question : 

^'  Supposing  that  a  live  wire  should  come  in  contacti  for 
instance,  with  a  telephone  wire,  by  the  telephone  wire 
settling  down  upon  the  electric  light  wire,  what  effect 
would  that  have  upon  the  telephone  wire  ?" 

This  question  was  entirely  proper  and  comx)etent.  The 
telephone  wire  vras  used  as  an  illustration,  and  altkon^ 
tiiere  was  no  claim  or  evidence  of  a  telephone  wire 
having  anything  to  do  with  the  plaintiff's  injury,  yet  tke 
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effect  upon  a  telephone  wire  would  ba  the  same  as  upon  an 
electric  light  wire,  and  therefore  the  illustration  used  could 
not  only  do  no  harm,  but  was  directly  in  line  with  and 
corresponding  to  the  question  at  issue. 

There  was  no  substantial  error  in  showing  crosses  of  the 
wires  at  other  places  in  the  company's  plant  not  connected 
with  circuit  No.  11,  and  the  effect  and  causes  of  such 
crosses.  This  evidence  was  given  to  show  that  the  crosses 
were  caused  by  the  same  method  of  stringing  the  wires  as 
on  circuit  No.  11 ;  that  such  crosses,  by  the  sagging  of  the 
wires,  brought  the  wires  in  contact,  which  contact  wore  off 
the  insulation  and  left  the  wires  bare.  When  these  facts 
were  noted  by  an  eye  witness,  it  certainly  was  competent 
for  him  to  testify  to  it  to  show  that  the  same  causes  on 
circuit  No.  11  would  cause  the  same  effect  as  he  noticed 
elsewhere,  the  conditions  being  exactly  the  same  in  both 


A  witness.  Dyer,  was  permitted  to  testify  that  in  the 
fall  of  1886,  some  months  after  the  injury  to  plaintiff,  he 
was  employed  by  the  superintendent  and  foreman  of  the 
defendant  to  change  the  wires  on  the  poles,  and  put  them 
in  uniform  shai)e,  so  that  the  wires  would  run  straight  and 
not  cross  each  other,  which  he  did,  and  that  before  that 
time,  from  the  time  he  went  to  work  for  the  company,  in 
the  spring  of  1886,  the  wires  were  in  bad  shape. 

"  One  wire  would  run  from  the  top  arm,  and  probably 
before  the  time  it  got  four  blocks  or  three  blocks  it  would 
probably  be  on  the  lower  arm,  on  the  opposite  side  of  the 
pole  from  where  it  started. 

^^  Q.  It  would  make  a  complete  cross  from  side  to  side, 
and  also  from  the  top  cross-arm  to  the  bottom  ? 

"A.  Yes.    There  ia  some  to-day  the  same  way." 

It  was  alleged  that  it  was  error  to  permit  this  witness  to 

state  that  a  change  was  made  in  the  manner  of  stringing 

these  wires  after  the  injury  to  plaintiff,  and  we  are  referred 

by  counsel  for  defendant  to  Woodbury  v.  Owossoj  64  Mich. 
VOL.  in— 32. 
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239,  243,  and  to  Orand  Rapidly  etc.  R.  R.  Co.  t.  Biintlej/^ 
88  id.  640,  as  sastaining  this  allegation. 

It  was  certainly  immaterial  what  change  was  made  in  the 
stringing  of  these  wires  after  the  injury  was  accomplished, 
or  what  their  condition  was  a  month  or  so  after  the  acci- 
dent. What  it  was  immediately  before  and  at  the  time  of 
the  accident,  and  soon  thereafter,  before  any  change  was 
made,  was  material.  We  can  see  no  harm,  however,  in 
showing  that  the  wires  were  strung  as  they  were  on  the  day 
of  the  injury,  on  April  1,  1886,  and  continued  until  some 
months  later  than  the  accident,  in  view  of  the  fact  that  this 
method  of  stringing  the  wires  was  claimed  to  be  the  cause 
of  the  accident.  If  it  was  a  defect,  it  was  not  incompetent 
to  show  how  long  it  had  existed  before  the  injury,  and 
what  was  the  natural  result  of  its  existence.  Smith  v. 
Sherwood  Tp.,  62  Mich.  159  (28  N.  W.  Rep.  806).  While 
thd  nature  of  the  change  made  was  immaterial,  as  well  as 
when  it  was  made,  we  do  not  think  that  the  admis- 
sion of  this  evidence  was  so  prejudicial  in  this  case  as  to 
warrant  a  reversal  of  the  judgment  for  that  cause  alone. 

It  is  very  plain  to  us  that  if  the  plaintiff  received  an  elec- 
tric shock  it  was  caused  entirely  by  the  defective  stringing 
of  the  wires,  so  that  they  crossed  each  other,  and  by  sag- 
ging come  often  into  contact,  so  often  that  men  were 
constantly  kept  employed  along  the  line  taking  up  the 
sagging  or  slack  of  the  wires  and  endeavoring  to  remedy 
the  natural  result  of  such  crossing  of  different  circuits.  It 
is  not  so  plain  to  us  that  the  injuries  of  plaintiff  resulted 
entirely  from  electricity,  but  this  matter  has  been  twice 
settled  by  a  jury  in  his  favor,  and  it  is  not  our  province  to 
disturb  the  verdict  because  of  any  doubt  we  may  have 
upon  a  question  of  fact. 

The  judgment  is  affirmed  with  costs. 

The  other  justices  concurred. 


NoiB. — See  Index  to  vol.  2,  title  "  Injuries  from  electrical  apparatus." 
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The  Scranton  Electric  Light  ai^-d  Heat  CoMPAirr  v.  Thb 
SoKANTON  Illuminating,  Heat  and  Po  wbk  Company. 

Fenntylvania  Supreme  Court,  October  i,  1888, 

(133  Pa.  St.  154.) 
Elbctbio  ugrt  cx)]iPAirr.— Exclubivb  PRiviLBax. 

A  corporation  which  has  so  misused  its  charter  priTileges  as  to  hinder 
rather  than  advance  the  public  interests,  by  combining  with  another 
corporation  so  as  to  repress  the  use  of  the  useful  commodity  which  it 
was  farmed  to  supply,  is  not  entitled  to  the  aid  of  a  court  of  equity  to 
suppress  a  competition  arising  from  its  neglect  of  duty  and  fraud. 

A  grant  by  a  Legislature  of  exclusive  privileges  to  a  corporation  should  be 
construed  strictly  against  the  corporation,  and  nothing  shoild  be  given 
it  by  intendment. 

A  statute  relative  to  "  companies  for  the  manufacture  of  gas,  or  the  supply 
of  light  or  heat  to  the  public  by  any  other  means,"  held  not  to  embrace 
electric  lighting. 

Appeal  from  Court  of  Common  Pleas  of  Lackawanna 
county. 

Bill  in  equity  for  injunction,  restraining  defendant  from 
furnishing  electric  light  to  the  city  of  Scranton,  and  from 
interfering  with  plaintiff's  rights. 

Appeal  from  final  decree  confirming  report  of  a  master 
and  dismissing  the  bilL  The  facts  sufficiently  appear  in 
the  opinion. 

W.  H.  Je88up^  for  appellant. 

Robert  Snodgrass  (with  him  Edward  N.  Willard  and 
Ecerett  Warren\  for  appellee. 

Gordon,  C.  J.:  The  Scranton  Electric  Light  and  Heat 
Company  which,  in  the  case  at  hand,  seeks  to  restrain  the 
defendant  from  furnishing  electric  light  to  the  citizens  of 
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Scranton,  was  chartered  on  May  20,  1884,  under  the  act  of 
April  29,  1874,  "for  the  purpose  of  furnishing  light  and 
heat  to  the  city  of  Scranton  and  suburbs,  and  the  inhabi- 
tants thereof."  Soon  after  the  organization  of  this  com- 
pany the  stock  thereof  was  purchased  by  the  president  of 
the  Gas  and  Water  Company,  in  order,  as  the  counsel  for 
the  appellant  alleges,  that  ^'  the  two  companies  might  work 
in  harmony,  and  furnish  all  the  facilities  demanded  by  the 
public  for  light  without  the  ruinous  competition  which 
might  prove  disastrous  to  both."  In  other  words,  the  gas 
company  effectually  anticipated  and  prevented  a  competi* 
tion  that  might  have  proved  highly  beneficial  to  the  com- 
munity by  securing  the  stock  of  its  rival. 

Of  course,  if  this  were  done  for  a  legitimate  purpose,  and 
that  purpose  had  been  carefully  carried  out,  no  serious 
objection  could  be  taken  to  it.  But  unfortunately  for  the 
plaintiff's  case  the  master  has  found  that  neither  in  design 
nor  execution  was  that  purpose  originated  or  carried  out  for 
the  welfare  of  any  one  but  the  company.  He  finds,  "that 
from  the  first  of  July,  1884,  until  the  commencement  of 
this  suit,  the  business  of  the  company  was  managed  wholly 
in  the  interest  of  the  Scranton  Gras  and  Water  Company, 
not  with  a  desire  and  effort  on  part  of  its  management 
to  encourage  the  use  of  electric  light,  and  to  furnish 
the  best  and  cheapest  light  practicable,  but  with  the 
intention,  as  far  as  practicable,  to  restrict  the  use  of 
electric  light  for  the  benefit  of  the  said  gas  and  water  com- 
pany, and  depending  upon  the  supposed  exclusiveness  of 
the  plaintiff's  franchise  for  protection  against  competi- 
tion." This  finding  is  sustained  not  only  by  the  oral  testi- 
mony but  by  the  results.  When  W.  W,  Scranton,  the 
president  of  the  gas  and  water  company,  took  charge  of 
the  electric  company,  it  had  already  secured  subscriptions 
for  sixty-four  arc  lights,  but  within  a  year  thereafter  the 
number  of  those  lights  was  reduced  to  fourteen,  and  up  to 
the  time  of  the  establishment  of  the  new  company,  that 
number  was  never  increased  so  much  as  to  exceed  twenty. 
This  result  seems  to  have  been  occasioned  by  a  change  m 
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the  method  of  f  urmshing  the  electricity  which  produced  an 
increase  of  cost,  and  also  by  a  rednctipn  in  the  price  of  gas. 
The  latter  result  being  beneficial  to  consumers,  not  only 
could  not  be  complained  of,  but  prima  fade  might  be 
regarded  as  the  cause  of  the  falling  off  of  the  demand  for 
electric  lights.  This  explanation  appears,  however,  from 
subsequent  events,  to  be  fallacious ;  for,  since  the  estab- 
lishment of  the  competing  company,  the  plaintiff  has 
secured  contracts  for  230  arc  lights,  and  the  defendant  has 
placed  100. lights  of  the  same  character,  together  with  4,000 
incandescent  lights.  It  is  thus  obvious,  that  by  the  opera- 
tions of  the  plaintiff,  the  citizens  of  Scranton  were  pur- 
jKJsely  deprived  of  a  valuable  source  of  illumination  with- 
out any  corresponding  benefit. 

Now,  the  primary  objectof  the  institution  of  a  corporation 
is  the  public  welfare,  and  the  interest  of  the  stockholders  ia 
but  secondary  ;  hence  the  wilful  frustration  of  that  intention 
by  the  act  of  a  company  is  a  fraud  on  the  public,  and 
the  corporation  perpetrating  it  is  entitled  to  no  equitable 
consideration.  According  to  the  finding  of  the  master,  ol 
this  kind  of  fraud  the  complainant  has  been  clearly  guilty ; 
it  has  become  the  mere  instrument  in  the  hands  of  the  gas 
and  water  company  to  deprive  by  a  false  pretence  the  city 
and  citizens  of  Scranton  of  a  very  useful,  if  not  absolutely 
necessary  commodity.  How  then  can  it  stand  in  a  court 
of  equity  ?  It  is  to  no  purpose  to  say  that  its  charter  can- 
not be  attacked  in  this  collateral  proceeding.  No  one  is 
attacking  its  charter,  but  it  cannot  interpose  that  charter 
as  a  cover  for  its  own  fraud.  It  has  appealed^ to  the 
equitable  side  of  the  court  to  suppress,  for  its  own  benefit, 
a  competition  that  has  arisen  from  its  neglect  of  a  charter 
duty,  and  without  touching  upon  its  legal  rights  or  legal 
remedies,  this,  we  think,  cannot  be  done.  Chancery  deals 
only  with  conscionable  demands  ;  and  with  those  that  are 
unconscionable,  whether  through  fraud  or  mere  neglect,  it 
will  have  nothing  to  do.  Therefore,  without  further  com- 
ment^ we  might  affirm  the  decree  of  the  Common  Pleas, 
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but  as  there  is  another  important  question  involved  in  the 
case,  we  cannot  properly  pass  it  without  comment. 

Under  the  third  clause  of  the  34th  section  of  the  act  of 
1874,  the  plaintiff  claims  the  exclusive  right  to  furnish  the 
city  of  Scranton  and  its  inhabitants  with  electric  lights. 
This  claim  may  be  regarded  as  sound,  if  in  fact  the  said 
section  does  include  electric  lighting,  but  not  otherwise. 
Did  the  Legislature  intend  to  embrace  electric  lighting 
in  the  language  ^^  companies  incorporated  under  the  pro- 
visions of  this  statute,  for  the  supply  of  water  to  the  public, 
or  for  the  manufacture  of  gas,  or  the  supply  of  lighter  heat 
to  the  public  hy  any  other  Tneans.^^  Before  answering  this 
question  we  must  call  attention  to  what  has  heretofore 
been  regarded  as  an  unalterable  rule ;  that  is,  that  a  legis- 
tive  grant  to  a  corporation  of  exclusive  privileges  is,  as 
said  by  Mr.  Justice  Green,  in  Emerson  v.  The  Common- 
wealthy  108  Pa.  Ill,  to  be  construed  most  strictly,  and  we 
may  add,  that  every  intendment  not  obviously  in  favor  of 
the  gr.  n:  must  be  construed  against  it.  Monopolies  are 
favorites  neither  with  courts  nor  people.  They  operate  in 
restraint  of  competition,  and  are  hence,  as  a  rule,  detri- 
mental to  the  public  welfare  ;  nor  are  they  at  all  allowable 
except  where  the  resultant  advantage  is  in  favor  of  the 
public,  as,  for  instance,  where  a  water  or  gas  company 
could  not  exist  except  as  a  monopoly.  Applying  then  the 
rule  here  stated  to  the  case  in  hand,  and  we  cannot  pro- 
nounce the  conclusion  of  the  master  and  court  below  to  be 

erroneous. 

In  the  case  above  cited  the  sharpest  technicality  of  con- 
struction was  adopted  in  order  to  defeat  the  extravagant 
demand  of  the  corporation  claiming  the  exclusive  privilege 
to  furnish  the  city  of  Pittsburgh  with  natural  gas  for  the  pur- 
poses of  fuel.  But  in  the  case  before  us  it  is  apparent  that 
the  Legislature  did  not,  in  the  making  of  the  act  of  1874, 
intend  to  embrace  lighting  by  electricity.  It  is  true,  that 
the  language  of  this  statute  seems,  at  first  sight,  to  be  broad 
enough  to  embrace  all  methods  of  lighting  and  heating  then 
known,  or  that  might  thereafter  become  known,  yet^  we 
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8api)ose,  it  will  not  be  contended  that  the  intention  was  to 
grant  to  this  company  the  exclnsive  privilege  of  furnishing 
to  the  citizens  of  Scranton  coal,  wood,  oil  and  other  well 
known  and  ordinary  materials  for  lighting  and  heating. 
Not,  indeed,  that  the  law  makers  could  not  have  conferred 
such  power,  but  because  it  is  not  probable  that  they 
intended  to  confer  a  power  so  unreasonable.  It  is,  there- 
fore, obvious  that  we  must  consult  not  only  the  letter  of 
the  act,  but  also  the  intsntion  of  its  makers.  If,  however, 
it  were  designed  to  embrace  a  method  of  lighting  by  electri- 
city, a  method  not  then  hi  use  for  economic  purposes,  it  is 
remarkable  that  the  means  necessary  for  its  proper  distri- 
bntion  were  not  provided  for.  Under  the  84th  section  of 
the  act,  the  only  one  upon  which  the  plaintiff  relies  for  its 
occlusive  right,  there  is  no  power  conferred  to  enter  upon 
the  public  streets  for  the  erection  of  poles'and  placing  of 
wires,  the  privilege  of  so  entering  bei'^g  confined  to  the 
laying  of  pipes  only.  From  this  it  is  clear  that  the  Legis- 
lature had  in  mhid,  not  a  then  unknown  process  of  public 
lighting  and  heating,  but  a  process  involving  the  use  of  gas, 
or  some  similar  material,  for  the  distribution  of  which 
pipes  only  were  necessary.  Having  thus  ascertained  the 
intention  of  the  law-making  power  at  the  time  of  the 
passage  of  the  act  of  1874,  we  cannot  agree  to  extend  the 
franchise  of  the  plaintiff  by  construction,  but  are  willing 
rather  to  concur  in  the  decree  of  the  court  below,  because 
the  right  so  claimed,  not  only  may  be,  but  has  proved  to  be« 
detrimental  to  the  public  welfare. 

The  decree  of  the  court  below  is  now  afltened  at  costs  of 
appellant. 
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Beggs  V.  Edison  Electric  Illuminating  Company. 

Alabama  Supreme  Court,  Nov.,  1891. 
(96  Ala.  206.) 

ELECTBIC  UOHT  COKPAiraES. 

An  electric  light  compaDy  is  a  manufacturing  corporation. 

Appeal  from  City  Court  of  Birmingham. 

Lane  A  White^  for  api)ellant. 

Ja/mes  H.  Little^  contra. 

Stone,  C.  J. :  *  *  *  The  other  question  sought  to  be 
raised  by  the  demurrer  was,  whether  the  Edison  Electric 
niuminuting  Company  and  the  Merchants'  Electric  Light 
&  Power  Company  were  such  corporations  as  were  author- 
ized to  be  consolidated  under  the  statute.  Section  1566  of 
the  Code  of  1886,  declares  that 

Any  two  or  more  mining,  or  quanying,  or  manufacturing  corporatioos 
may  unite  or  consolidate  their  capital  stock,  property  and  business  in  .the 
manner  hereinafter  provided. 

The  direct  question  involved  is,  whether  electric  light 
companies  are  manufacturing  corporations,  and  as  such  are 
authorized  by  the  statute  to  consolidate.  In  view  of  the 
rapid  development  of  electricity  as  a  motive  power,  and 
considering  the  many  places  in  which  questions  i>ertaining 
to  this  power  arise,  we  do  not  deem  it  amiss  to  decide  the 
question  now  presented. 

The  word  manufacture  means  the  making  of  anything 
by  hand  or  artifice.      L.  A  N.  JR.  Co.  y.  FulgJiam^  91  Ala. 
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655.  Mr.  Worcester's  Dictionary  defines  manufacture  as 
'*  the  process  of  making  anything  by  art,  or  of  reducing 
materials  into  a  form  fit  for  use  by  the  hand  or  by  machin- 
ery." The  definition  that  the  word  is  given  by  the  Century 
Dictionary  is  as  follows:  "The  production  of  articles  for 
use  from  raw  or  prepared  materials,  by  giving  these 
materials  new  forms,  qualities,  properties  or  combinations, 
whether  by  hand  labor  or  by  machinery."  According  to 
the  above  definitions  of  the  word  manvfacture^  we  are 
constrained  to  consider  and  declare  an  electric  light  com- 
pany a  manufacturing  corporation  to  all  intents  and  pur- 
poses. It  is  no  answer  to  this  argument  to  say,  that  elec- 
tricity exists  in  a  state  in  nature,  and  that  a  corporation 
engaged  in  the  electric  light  business  collects  or  gathers 
such  electricity.  This  does  not  fully  or  exactly  express 
the  process  by  which  such  corporations  are  able  to  make, 
sell  and  deliver  something  useful  and  valuable.  The  elec- 
tricity that  exists  in  nature  is  of  a  very  different  quality 
from  that  produced  by  means  of  machinery.  The  business 
in  which  an  electric  light  company  is  engaged  makes  it 
necessary  to  invest  large  capital  in  the  plant.  Then  there 
is  purchased  and  consumed  coal  arid  other  materials  t;0  pro- 
duce steam  in  order  to  furnish  the  power  for  the  operation 
of  the  machinery.  Then  there  is  supplied  and  operated  a 
complicated  system  of  machinery,  like  that  commonly  used 
in  manufacturing  establishments,  such  as  boilers,  engines, 
dynamos,  shaftings,  beltings,  &c.,  and  then  by  means  of 
wires,  cables  and  lamps,  the  mysterious  power  generated  by 
the  machinery  used  from  the  materials  furnished  is  trans- 
mitted, and  lights  the  streets  and  private  houses.  But  the 
electric  currents  that  produce  these  results  can  not  be  said 
to  be  **the  free  gift  of  nature,  gathered  from  the  air  or  the 
clouds."  It  is  the  produce  of  capital  and  labor,  and  in  this 
respect  can  not  be  distinguished  from  ordinary  manufac- 
turing operations.  The  collection,  storage,  preparation 
for  market,  and  the  transportation  of  ice  as  found  in  nature, 
is  not  manufacturing ;  but  the  production  of  ice  by  artificial 
means  is.    People  v.  Knickerbocker  Ice  Co.,  99  N.  Y.  181, 
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As  well  say  that  a  gas  company,  organized  under  the  co^ 
poration  laws,  is  not  a  manufacturing  corporation,  because 
both  gas  and  the  electricity  generated  are  the  result  of  arti- 
fice. Their  purpose  is  the  same,  and  their  transmission  is 
in  a  similar  manner — the  one  by  pipes,  and  the  other  by 
wires.  It  has  been  expressly  decided  that  a  gas  company 
is  a  manufacturing  corporation.  Nassau  O.  L.  Co.  t. 
Brooklyn,  89  N.  Y.  409. 

When  it  is  attempted  to  establish  the  proi)osition,  that 
the  gas  which  lights  one  room  is  a  manufactured  product, 
and  the  electricity  which  lights  another  is  not,  one  is 
obliged  to  rely  more  on  the  definition  of  terms,. and  the 
distinctions  of  scientists,  than  the  actual,  practical  pro- 
cesses and  productions  by  means  of  which  results  in  all 
respects,  or  at  least  substantially,  the  same,  are  produced. 
When  we  take  into  consideration  that  the  electricity  now 
used  and  supplied  in  the  ordinary  business  of  life  is  essen- 
tially the  product  of  skill  and  labor,  we  can  find  no  diffi- 
culty in  reaching  the  conclusion  that  a  corporation 
engaged  in  generating,  storing,  transmitting  and  selling 
such  electricity  is  a  manufacturing  corporation.  In  reach- 
ing this  conclusion  we  are  not  without  precedent.  The 
very  point  we  have  in  hand  was  ably  considered  in  the  case 
of  the  People,  ex  rel.  Brush  Electric  Man.  Co.  v.  Wemple, 
129  N.  Y.  643.  In  that  case  the  Court  of  Appeals  of  New 
York  were  unanimous  in  the  opinion  that  the  electric  light 
company  was  a  manufacturing  corporation. 

The  City  Court  judge  did  not  err  in  overruling  the  second 
and  third  grounds  of  demurrer. 

Reversed  and  remanded. 
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The  Thomson-Houston  Electiro  Light  Company  v.  The 

City  of  Newton  et  al. 

U.  8.  CireuU  Court,  S.  D.  Iowa,  C.  JD.,  June  £4, 1890. 

(42  Fed.  R.  7S3.) 

Electbic  ught  ucense.— Power  of  city  to  maintain  electbio  liobt- 

ino  plant. 

Althongh  a  municipal  corporation  has  granted  a  license  (not  exduslTe)  to 
an  electric  lighting  company  to  erect  its  appliances  in  the  streets  of  the 
dty,  and  the  company  has  contracted  to  light  the  streets  and  public 
places ;  and  in  reliance  upon  such  license  and  contract,  the  company 
has  expended  large  sums  of  money  in  the  erection  of  its  plant ;  still  the 
municipality  is  not  estopped  from  itself  erecting  a  plant  and  going  into 
the  business  of  furnishing  electric  light,  as  by  statute  it  is  permitted  to  do.' 

And  although  by  reason  of  its  power  to  impose  the  expense  of  erecting  and 
maintaining  its  plant  and  operating  said  business,  upon  the  taxpayers, 
including  the  electric  lighting  company,  the  city  can  practically  drive 
the  company  out  of  the  field ;  still  the  court  cannot  interfere  by  injunc- 
tion to  restrain  the  city  from  erecting  its  contemplated  plant. 

Certain  questions  of  procedure  in  conducting  a  meeting  of  electors  to  vote 
upon  the  question  of  authorizing  the  city  to  go  into  the  electric  lighting 
bnsinesB,  as  by  statute  required,  considered  and  determined* 

In  Equity.    On  motion  for  injunction. 

JET.  8.  Winslow  and  Clark  Yarnum^  for  complainant. 

E.  J.  Salmon  and  Jl  O,  Day^  for  defendant. 

Shibas,  J. :  From  the  allegations  of  the  bill  filed  in  this 
cause,  it  appears  that  the  complainant  is  a  corporation 
created  under  the  laws  of  the  State  of  Connecticut,  and  is 
engaged  in  the  business  of  erecting  and  operating  electric 
light  plants,  and  furnishing  electric  power ;  that  by  a  con- 
tract entered  into  with  the  city  of  Newton,  Iowa,  it 
obtained  the  right  to  erect  and  maintain  an  electric  light 
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plant  in  said  cil  y,  and  did  so  ^rect  and  maintain  tiie  same, 
and  f nmished  lights  to  private  citizens,  and  also,  by  con- 
tract with  the  city  anthorities,   furnished  lights  for  the 
streets  and  public  places  of  said  city,  the  latter  contract 
terminating   January   23,   1890;  that,    relying   upon  its 
agreement  with  the  city,  the  complainant  has  expended 
at  least  $20,000  in  the  erection  of  said  electric  light  plant, 
and  is  prepared  and  is  able  to  furnish  all  the  electric  light, 
both  arc  and  incandescent,  needed  for  lighting  the  streets 
and  public  places  of  the  city,  and  to  .supply  the  wants  of 
the  people  of  said  city,  which  has  a  population  of  abont 
3,000,  and  is  what  it  is  termed  in  the  statutes  of  Iowa  a  city 
of  the  second  class ;  that  said  city  is  now  proposing  to 
erect  and  maintain  an  electric  light  plant  with  which  to 
light  not  only  the  streets  and  public  places  of  the  city,  but 
also  to  furnish  to  the  inhabitants  light  for  private  use; 
that  it  is  the  purpose  of  the  city  authorities  to  issue  muni- 
cipal bonds  to  the  amount  of  $14,000  for  the  erection  of 
such  electric  light  plant,  and  to  tax  the  property  in  said 
city,  including  that  owned  by  complainant,  for  the  purpose 
of  paying  the  interest  and  principal  of  said  bonds ;  and 
that  the  right  to  erect  such  electric  plant  and  issue  such 
bonds  is  claimed  under  a  vote  had  at  the  annual  city  elec- 
tion held  March  30,  1890.    An  injunction  is  sought  against 
the  erection  of  such  electric  plant,  and  against  the  issuance 
of  the  bonds  for  such  purpose ;  the  bill  thus  presenting 
two  general  grounds,  upon  which  is  based  the  relief  sought 
By  chapter  11,   acts  22nd    Gen.  Assem.    Iowa,   it  was 
enacted  that  cities  should  have    power  to  establish  and 
maintain  electric  light  plants,  or  to  authorize  the  erection 
or  the  same,    ^'but  no  such  works  shall  be  erected  or 
authorized  until  a  majority  of  the  voters  of  the  city  or 
town,  at  a  general  or  special  election,  by  vote,  approve  the 
same ;"  an  I  by  section  3  of  the  act  it  was  provided  that  the 
city  shoiild  have  power  to  issue  bonds  for  the  purpose  of 
establishing  electric  plants,  subject  to  the  restriction  that 
the  total  amount  of  indebtedness  for  all  purposes  should 
not  exceed  5  per  cent,  of  the  assessed  value  of  the  taxable 
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proi)erty  within  the  city.  The  theory  of  the  complainant 
is  that  under  this  statute  the  city  had  the  option  given  it 
in  regard  to  electric  plants,  and  that  it  could  originally 
have  erected  the  same  by  vote  of  the  people,  but,  having 
elected  to  authorize  private  parties  so  to  do,  it  is  estopped 
from  afterwards  entering  the  field  as  a  competitor ;  that 
while  the  complainant  has  not  an  exclusive  right  under  its 
agreement  with  the  city,  and  cannot  object  to  the  city 
authorizing  other  private  companies  or  persons  to  erect  and 
maintain  electric  plants  in  the  city,  yet  complainant  has 
the  right  to  enjoin  the  city  from  undertaking  the  work, 
because  the  city  can,  through  the  exercise  of  its  taxing 
j)Ower  over  the  property  in  the  city,  including  that  owned 
by  complainant,  raise  money  for  the  running  of  the  plant, 
instead  of  being  compelled  to  provide  the  same  by 
charging  for  the  use  of  the  light,  and  thus  the  city 
can  practically  drive  complainant  out  of  the  field  and 
destroy  the  value  of  its  plant,  which  was  erected  in  the  city 
by  an  agreement  with  the  municipal  authorities.  There  is 
great  force  in  the  suggestion  thus  made.  It  is  doubtless 
true  that,  if  the  city  enters  the  field  by  the  erection  of  its 
own  plant,  it  will  have  an  advantage  over  the  complainant; 
yet  it  does  cot  follow  that  the  court  can  interpose  and 
restrain  the  city  from  erecting  the  contemplated  plant.  As 
already  stated,  the  city  did  not  grant  any  exclusive  rights 
to  complainant ;  and  the  latter,  when  it  erected  its  plant, 
took  the  chances  as  to  future  competition.  All  that  is  now 
shown  is  that  the  city  proposes  to  erect  an  electric  plant, 
and  to  raise  the  money  for  so  doing  by  the  issuance  of  bonds 
in  the  sum  of  $H,000.  The  statute  confers  the  right  so  to 
do  upon  the  city ;  and  I  can  see  no  ground  justifying 
the  court  in  interposing  by  injunction,  and  preventing  the 
city  from  establishing  its  proposed  plant.  The  suggestion 
that  the  city  may  use  its  taxing  power  so  as  to  prevent  com- 
plainant  from  fair  competition  on  its  part,  is  a  suggestion 
only,  and  not  the  averment  of  a  fact.  The  city  may  estab- 
lish such  rates  for  the  lights  furnished  by  it  as  to  enable 
the  complainant  to  fairly  compete  therewith.    If  it  cannot 
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do  SO,  and  the  city  can  supply  its  citizens  at  a  lower  rate» 
are  not  the  latter  entitled  to  the  benefit  thereof?  It  is 
entirely  x)ossible  that  the  proi)osed  action  of  the  city  may 
cause  loss  to  the  complainant.  But  there  is  no  ground 
justifying  action  by  the  court  short  of  holding  that,  by  the 
mere  action  of  the  city  in  authorizing  the  complainant  to 
establish  its  plant  without  any  grant  of  exclusive  rights, 
the  city  thereby  deprived  itself  of  the  right  to  erect  an  elec- 
tric plant  for  the  benefit  of  its  citizens  ;  and  this  extreme 
ground  I  am  not  prepared  to  take. 

It  is  also  urged  that  the  city  has  only  the  authority  to 
erect  an  electric  plant  for  the  purpose  of  lighting  the  streets 
and  public  places  of  the  city,  and  is  not  authorized  to 
furnish  lights  for  use  in  the  houses  and  stores  of  its  citi- 
zens. The  act  of  the  General  Assembly  giving  the  right  to 
cities  to  erect,  or  to  authorize  the  erection  of  electric  plants, 
makes  no  distinction  between  lights  used  for  public  or  pri- 
vate purposes ;  and  the  right  of  the  city  in  the  erection  of 
its  own  plant  is  not  limited  in  any  other  way  than  is  the 
right  of  a  company  authorized  by  the  city  to  erect  the 
plant.  It  has  been  the  uniform  rule  that  a  city,  in  erecting 
gas  works  or  water  works,  is  not  limited  to  famishing  gas 
or  water  for  use  only  upon  the  streets  and  other  public  places 
of  the  city,  but  may  furnish  the  same  for  private  use ;  and 
the  statutes  of  Iowa  now  place  electric  light  plants  in  the 
same  category. 

The  next  ground  relied  on  in  support  of  the  right  to  an 
injunction  is  that  the  question  of  establishing  the  electric 
light  plant  was  not  properly  submitted  to  the  electors  of 
the  city,  and  that  the  necessary  authority  did  not  exist  in 
the  city  authorities  to  undertake  its  erection.  The  statute 
requires  the  question  of  erecting  an  electric  plant  to  be 
submitted  to  the  voters.  It  appears  that  February  10, 
1890,  the  city  council  passed  a  resolution  to  the  effect  that, 
in  accordance  with  section  4,  chap.  11,  of  the  laws  of  the 
22nd  General  Assembly  of  the  State  of  Iowa,  there  be  sub- 
mitted to  the  qualified  electors  of  said  city  at  the  next 
general  election,  on  the  first  Monday  in  March,  1890,  the 
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prox>08itioii  to  issue  the  bonds  of  the  city  of  Newton,  lowSi 
to  the  amount  of  not  to  exceed  $14,000,  or  so  much  thereof  aa 
in  the  judgment  of  the  said  city  council  may  be  needed,  to 
be  used  for  the  construction  of  an  electric  light  plant  to 
sinpply  Ught  for  the  city  of  Newton  and  its  inhabitants. 

Certain  i)etitions,  signed  by  25  or  more  resident  tax 
payers  in  each  ward  of  the  city,  were  presented  to  the 
mayor  thereof,  requesting  him  to  submit  at  the  next  general 
election  the  question  whether  an  electric  light  plant  shall 
be  established  in  said  city  by  the  municipality,  in  pursuance 
of  chapter  11  of  the  acts  of  the  22nd  General  Assembly,  to 
be  owned  and  operated  by  said  city,  and  that,  if  it  be 
determined  by  a  majority  of  the  votes  cast  that  such  plant 
be  established,  the  bonds  of  the  city  be  issued  to  the  amount 
of  $15,000,  or  so  much  thereof  as  in  the  judgment  of  the 
city  councU  should  be  needed  for  such  work.  Thereupon 
the  mayor  issued  his  proclamation  addressed  to  the  electors 
of  the  city  of  Newton,  and  reciting  the  resolution  adopted 
by  the  council,  and  the  presentation  of  the  petitions  afore- 
said, and  notifying  said  electors  that  at  the  coming  general 
election  the  question  as  set  out  in  the  resolution  of  the 
city  council  would  be  submitted  to  them,  and  continuing : 

Those  faYodng  sach  proposition— that  is  to  say,  that  an  electric  light 
plant  be  established  by  said  city  to  supply  light  for  said  municipality  and 
the  inhabitants  thereof,  and  to  provide  for  the  payment  of  the  same  by 
their  issuing  bonds  of  said  city  in  an  amount  of  not  to  exceed  fourteen 
thousand  dollars,  or  so  much  thereof  as  in  the  judgment  of  the  said  city 
oooncil  may  be  needed  for  such  purpose,  which  said  bonds  shaU  bear 
interest  at  the  rate  of  not  exceeding  six  per  cent,  per  annum,  interest  to  be 
payable  annually,  and  which  bonds  shall  be  redeemable  in  ten  years,  and 
payable  in  twenty  years,  shall  have  ballots  either  written  or  printed,  and 
ahaU  be  in  the  foUowing  form,  *'  for  electric  light  plant,"  and  those  opposed 
to  aaid  proposition  shall  have  ballots  either  written  or  printed,  and  in  the 
following  form,  *'  Against  electric  light  plant." 

The  form  of  the  ballots  is  in  exact  accordance  with  the 
requirements  of  section  4  of  the  act  of  the  twenty-second 
Gteneral  Assembly.  The  objection  urged  to  the  resolution 
of  the  council,  the  petitions  of  the  taxpayers,  and  the  pro- 
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clamatioii  of  the  mayor  is  that  the  proposifion  sabmitted  to 
the  voters  embraced  two  matters  :  1.  Should  the  city  erect 
an  electric  light  plant  ?  2.  Should  the  city  issue  bonds  in 
the  sum  of  $14,000  or  less  to  pay  therefor,  running  twenty 
years?  And  that  these  two  matters  should  either  hare 
been  submitted  at  two  different  elections,  or  in  two  separata 
propositions  at  the  same  election,  that  so  each  elector  could 
have  voted  as  he  pleased  on  each  proi)osition.  By  reference 
to  the  act  of  the  twenty-second  General  Assembly,  it  will 
be  seen  that  it  provides  that  cities  may  erect,  or  authorize 
the  erection  of,  electric  light  plants,  provided  the  electors 
so  determine,  and  that  the  cities  may  issue  bonds  for  that 
purpose;  and  then,  when  providing  for  the  election,  it 

prescribes  the  form  of  the  ballot  to  be  used.  When  the 
electors  of  a  city  are  called  upon  to  vote  upon  the  question 
of  the  erection  of  an  electric  plant,  it  is.  of  the  highest 
importance  for  them  to  know  what  provision  is  to  be  made 
for  payment  of  the  expense  of  such  erection;  and  it 
seems  to  me  that  the  true  wishes  of  the  voters  can  be 
better  ascertained  by  submitting  to  them  the  terms  upon 
which  the  council  expect  to  be  able  to  erect  the  plant, 
than  by  submitting  the  single  question  of  erecting  or  not 
erecting.  Voters  are  not  prepared  to  vote  understandingly 
upon  such  a  question  unless  they  know  how  it  is  pro- 
X)osed  to  raise  the  funds  needed  in  the  erection  of  the  plant 
The  proclamation  of  the  mayor  submitted  to  the  voters 
the  exact  proposition  that  they  were  called  upon  to 
decide,  and  in  a  way  which  could  not  mislead  any  one 
who  would  take  the  trouble  to  read  the  proclamation ;  and, 
while  it  may  be  true  that  some  voters  might  wish  to  vote 
for  the  erection  of  an  electric  plant,  but  against  the  issa- 
ance  of  bonds  for  that  purpose,  and  that  they  did  not  have 
the  chance  to  express  their  wishes  in  this  particular,  yet 
such  fact  cannot  invalidate  the  election  that  was  held.  The 
question  the  city  council  wished  to  have  decided  was  not 
as  to  the  abstract  views  of  the  taxpayers  ui)on  the  question 
of  the  erection  of  electric  plants,  without  regard  to  the 
manner  of  paying  the  cost  thereof,  but  upon  the  one  form 
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of  the  p.opositlon — whether  the  voters  favored  the  erection 
of  such  plant  by  the  city  when  to  do  so  the  city  would  be 
required  to  issue  bonds  to  an  amount  of  not  exceeding 
$14,000.  I  cannot  see  that  substantial  objection  can  be 
taken  to  the  form  of  proposition  submitted ;  aud,  the 
majority  of  the  voters  having  cast  their  ballots  in  favor  of 
the  erection  of  the  electric  plant,  it  must  be  held  that 
thereby  the  city  was  authorized  to  undertake  the  erection  of 
the  plant,  and  to  issue  bonds  for  that  purpose. 

It  is  further  urged  that  the  city  cannot  properly  under- 
take the  erection  of  the  plant  except  by  the  adoption  of  an 
ordinance  providing  therefor ;  a  resolution  to  that  effect 
being  insufficient.  The  statute  of  Iowa  creating  municipal 
corporations  does  not  make  clear  when  the  municipal 
action  should  be  by  ordinance,  as  distinguished  from  a 
resolution.  If  the  passage  of  an  ordinance  is  needed  to 
authorize  the  city  to  enter  upon  the  work  of  erecting  and 
maintaining  an  electric  plant,  such  course  is  still  open  to 
the  city.  I  do  not  think  the  adoption  of  an  ordinance  was 
necessary  to  authorize  the  submission  of  the  question  to  a 
vote  of  the  electors.  The  statute  provides  that  the  council 
may  order  the  submission  of  the  question  to  a  vote,  or  that 
the  mayor  may  order  the  submission  upon  petition  of  the 
requisite  number  of  taxpayers ;  and  this  precludes  the  idea 
of  the  necessity  of  adopting  an  ordinance  as  an  essential 
prerequisite  to  submitting  the  matter  to  the  electors.  It  is 
the  action  of  the  voters  under  the  provisions  of  the  statute 
that  authorizes  the  city  authorities  to  undertake  the  erec- 
tion of  the  plant ;  and,  even  though  there  may  be  force  in 
the  suggestion  that  an  ordinance  specifically  providing  for 
the  erection  thereof  ought  to  be  passed,  I  do  not  see  that 
the  fact  that  such  ordinance  has  not  yet  been  adopted  calls 
for  action  on  the  part  of  the  court  by  way  of  injunction. 

It  is  also  averred  in  the  bill  that  the  issuance  of  $14,000 

in  bonds  will  increase  the  indebtedness  of  the  city  over  the 

constitutional  limit  of  5  per  cent,  upon  the  taxable  value 

of  the  property  within  the  limits  of  the  city.    According  to 
VOL.  ni — 33. 
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the  showing  made  in  the  affidavits  submitted  by  com- 
plainant, the  indebtedness  at  the  time  the  vote  was  taken 
was  such  that  the  issuance  of  $14,000  in  bonds  would  carry 
the  amount  due  somewhat  over  the  6  per  cent,  limitation ; 
but,  as  appears  from  the  affidavits  submitted  on  behalf  of 
the  city,  before  the  city  in  fact  issued  its  bonds  the 
indebtedness  had  been  redaced  by  payments  thereon  so 
that  the  addition  of  the  $14,000  to  the  amount  existing  at 
the  date  of  the  bonds  did  not  reach  the  constitutional 
limit.  The  vote  of  the  electors  did  not  create  an  existing 
indebtedness.  It  authorized  the  city  to  undertake  the  erec- 
tion of  an  electric  plant.  The  city  authorities,  in  carrying 
on  this  work,  are  subject  to  the  constitutional  limitation ; 
but  no  debt  was  created  until  the  bonds  were  issued  and 
sold,  and  at  that  time  the  indebtedness  was  not  increastd 
over  the  limitation  by  the  sale  of  bonds. 

It  further  appears  that  on  the  28th  of  April,  1890,  the 
city  council  passed  an  ordinance  reciting  the  result  of  the 
election  on  the  question  of  the  erection  of  an  electric  plant, 
and  providing  that  the  mayor  and  city  clerk  are  authorized 
and  directed  to  issue  bonds  of  the  city  in  the  sum  of 
$14,000,  twenty  thereof  to  be  of  the  denomination  of  $500 
each,  and  twenty  of  $200  each,  to  be  used  as  needed  in  the 
erection  of  the  electric  plant.  Thereupon  a  contract  for  the 
sale  thereof  was  made  with  the  Citizens'  National  Bank  of 
Des  Moines,  whereby  the  bank  agreed  to  take  from  the  city 
its  bonds  to  the  amount  of  $14,000,  paying  par  therefor,  but 
the  bank  preferred  to  take  bonds  at  $1,000  each  rather  than 
in  smaller  amounts;  and  thereupon  the  city  council 
amended  the  ordinance  of  April  28th  by  passing  on  the 
23rd  of  May,  1890,  a  substitute  for  the  first  section,  wherein 
it  was  provided  that  fourteen  bonds  of  the  $1 ,000  each  should 
be  issued.  The  amended  ordinance  took  effect  June  2nd.  On 
the  31st  of  May  the  city  authorities  delivered  to  the  bank 
fourteen  bonds  for  $1,000  each,  and  received  the  pay  there- 
for in  accordance  with  the  pi  e  /ious  agreement  entered  into 
with  the  bank,  the  bonds  thus  delivered  bearing  date  June 
2nd.    It  is  now  urged  that  the  bonds  were  in  fact  issued 
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and  delivered  before  the  ordinance  anthoriz:'n ;  the  issuance 
thereof  took  effect ;  and  therefore  the  bank,  which  has  been 
made  a  party  defendant,  should  be  enjoined  from  selling 
the  bonds,  and  that  they  should  be  declared  void.  The 
fact  does  not  present  a  case  of  an  issuance  of  bonds  tainted 
with  fraud  or  illegality  in  the  purpose  of  their  issue, 
wherein  it  might  be  necessary,  for  the  protection  of  the  city 
or  its  taxpayers,  that  an  injunction  should  issue  to  prevent 
the  bonds  passing  into  innocent  hands.  If  these  bonds 
should  be  delivered  back,  the  obligation  would  be  upon  the 
city  to^execute  and  deliver  to  the  bank  its  bonds  in  the  sum 
of  $14,000,  and,  while  it  may  have  been  an  irregularity  to 
deliver  the  bonds  to  the  bank  before  the  amended  ordi- 
nance took  effect,  yet  it  was  in  fact  done,  and  the  city 
has  received  the  full  value  therefor,  and  certainly  the  com- 
plainant, as  a  taxpayer  in  the  city  of  Newton,  has  no 
ground  to  invoke  the  action  of  a  court  of  equity  for  its 
protection  in  the  premises.  If  the  delivery  of  the  bonds 
before  the  taking  effect  of  the  amended  ordinance  destroys 
their  validity,  which  I  do  not  mean  to  ajffirm,  that  is  a 
legal  defense  thereto.  If  there  exist  ground  for  equitable 
interference,  it  would  rather  be  in  favor  of  the  bank  than  of 
the  taxpayer. 

Counsel  have  presented  other  points  in  argument,  but 
none  which  call  for  particular  remark.  I  find  no  sub- 
stantial ground  calling  for  the  issuance  of  the  writs  of 
injunction  prayed  for;  and  the  motion  therefor  is  over- 
ruled, and  the  restraining  orders  heretofore  granted  are  set 
aside. 


Note. —  In  Mauldin  v.  City  Council  of  Oreenvtlle,  North  Carolina 
Snpreme  Court,  Apr.  21, 1890, 11  So.  E.  Rep.  484,  held,  that  the  power  to 
light  streets  was  within  the  police  powers  granted  to  a  city  by  its  charter, 
and  that  it  might  purchase  and  operate  an  electric  light  plant  for  that 
purpose,  bat  not  tor  private  lighting,  which  would  be  ultra  vires* 
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The  Brush  Electric  Light  Co.  v.  Jokes  Brothibs 
Electric  Co.  ;  and  The  Brush  Electric  Light  Co.  t. 
The  Queen  City  Electric  Co. 

Hamilton  County  (0.)  Common  Plecu,  April  17, 1S90, 
(38  Weekly  Law  Bulletin,  829.) 
Right  of  certain  corporations  to  furnish  electric  light. 

Ck)rpoTations  formed,  one  "  for  the  purpose  of  manufacturing,  buying  and 
Belling  and  dealing  in  telegraph  and  electrical  supplies,  appliances  and 
apparatus,  and  all  things  incident  thereto ;  also  the  making  of  models 
and  experimental  work,  and  general  light  manufacturing,  and  all  things 
incident  thereto  ;** — the  other  "for  the  purpose  of  manufacturing,  opera- 
ting, selling  or  renting  dynamos,  motors  and  other  electrical  appliances 
for  furnishing  lights  and  power,  and  for  other  purposes," — held  to  have 
no  right  to  carry  on  the  business  of  electrical  illumination. 

Corporations  cannot  be  said  to  have  "  gone  into  operation  "  in  the  business 
ef  electric  lighting,  involving  the  necessary  use  of  poles  and  wires  in 
streets,  when  their  only  right  to  use  the  streets  was  derived,  not  by  ordi- 
nance of  the  municipal  authorities,  supplemented  by  a  popular  vote,  the 
only  legal  method  of  obtaining  such  permission,  but  from  decrees  of  a 
probate  court. 

Application  by  an  electric  lighting  company  to  make 
injunctions  perpetual,  restraining  the  defendant  companies 
from  placing  and  using  cross  arms  upon  plaintiff's  poles. 

Facts  stated  in  opinion. 

Champin  &  Williams^  Drausin  Wulsin^  Jordan  & 
JordaUy  and  Paxton  <ft  Warrington^  for  plaintiff. 

Ramsey^  Maxwell  <6  Ramsey^  for  the  Queen  City  Electric 
Co.;  Potting er  &  Pogne^  for  Jones  Bros.  Electric  Co. 

KuMLER,  J.:  The  Brush  Electric  Light  Company,  plaint- 
iff in  the  above  actions,  brings  and  prosecutes  its  actions  in 
injunction  against  the  Jones  Brothera  Electric  Company 
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and  the  Queen  City  Electric  Company.  The  petitions  of 
the  plaintiff  are  substantially  alike  in  both  cases.  The 
Brush  Company  alleges  that  it  is  a  corporation  duly 
organized  under  the  laws  of  Ohio,  and  doing  business 
within  this  State,  and  that  the  defendant  companies  are 
likewise  doing  business  in  the  State  of  Ohio.  Plaintiff  also 
alleges  that  the  city  of  Cincinnati  passed  a  certain 
ordinance  on  the  8rd  day  of  March,  1882,  by  which  it 
granted  to  it  the  right  to  erect  poles  and  appurtenances 
necessary  to  carry  on  its  electric  business,  and  that  it  has 
the  right  by  virtue  of  the  terms  and  conditions  of  said 
ordinance  to  enjoy  its  rights  thereunder  free  from  all  use 
and  claims  of  said  defendant  companies :  that  under  said 
ordinance  it  has  erected  a  large  number  of  poles  in 
this  city;  that  said  poles  and  appurtenances  are  owned 
exclusively  by  the  plaintiff,  which  is  well  known  to  defend- 
ants ;  that  said  defendants  threaten  to  occupy  and  possess 
the  same  by  erecting  cross  arms,  and  stringing  wires 
thereon,  without  the  consent  of  the  plaintiffs  or  other 
rightful  authority ;  that  the  capacity  of  the  poles  so  erected 
is  no  great-er  than  its  business  interests  require ;  that  the 
defendants'  use  and  enjoyment  of  said  poles  in  the  manner 
threatened  by  it  will  work  great  and  irreparable  damage 
to  the  plaintiffs. 

Wherefore  plaintiff  asks  that  an  order  may  be  granted 
restraining  said  defendants,  their  officers  and  agents,  from 
using  its  poles  in  this  city,  and  from  interfering  with  the 
said  business. 

The  defendant  companies  file  separate  answers,  which  are 
substantially  the  same.  The  defendants  admit  that  plaint- 
iff is  an  incori)orated  company,  but  deny  each  and  every 
other  allegation  contained  in  its  petition  ;  they  deny  that 
the  plaintiff  is  entitled  to  erect  poles  and  to  use  and  enjoy 
the  rights  conferred  under  said  ordinance  to  the  exclusion 
of  said  companies ;  they  deny  that  said  plaintiff  is  the 
owner  of  said  poles,  and  that  it  alone  is  entitled  to  their 
ose^  and  that  defendants  have  no  property  or  rights 
-therein ;  they  deny  that  the  capacity  of  the  poles  erected 
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by  the  plaintiff  is  no  greater  than  will  be  required  by  the 
business  interests  of  the  plaintiff.  Defendants  further 
answer,  saying  that  the  plaintiff  obtained  permission  to 
erect  and  maintain  the  necessary  numb(r  of  poles  and  wires 
with  which  to  furnish  the  city  and  its  inhabitants  with  light 
by  electric  currents  under  said  ordinance,  subject  to  certain 
rules  and  regulations  therein  prescribed,  which  are  set  forth 
in  the  answers ;  that  said  Brush  Company  operated  under 
its  ordinance  until  1880,  but  did  but  little  if  any  work, 
and  strung  but  few  wires,  until  the  year  1889 ;  that  in  the 
years  1888  and  1889  rarious  electric  companies  commenced 
business  in  this  city,  and  obtained  decrees  through  the 
Probate  Court  of  Hamilton  county,  granting  them  the  right 
to  go  upon  the  streets  of  the  city,  and  to  use  and  occupy 
the  same  for  the  purposes  of  their  business,  erect  j)oles,  etc., 
and  string  wires  suitable  to  said  business,  but  that  all  of 
said  decrees  subjected  said  companies  to  the  supervision 
and  control  of  the  board  of  public  affairs  of  said  city; 
that  the  board  of  public  affairs  in  July,  1889,  adopted 
certain  rules  and  regulations  set  forth  in  the  answer, 
which  stipulate  that  the  board  reserves  the  right  if  the 
interests  of  the  city  require  it,  to  authorize  other  com- 
panies or  persons  to  use  plaintiff's  poles  for  the  same  pur- 
poses upon  payment  to  the  owner  of  a  proper  compensation; 
that  all  permits  thereafter  granted  will  be  subject  to  that 
condition ;  that  the  plaintiff,  subsequent  to  the  adoption  of 
said  rules,  applied  to  the  board  for  permission  to  erect 
poles  and  string  its  wires,  filing  with  it  plans  showing  the 
location  of  all  poles,  and  afterwards  obtained  permits,  and 
erected  poles,  and  strung  wires  thereon,  under  the  super- 
vision of  the  board  and  its  chief  engineer ;  that  the  common 
council  passed  a  general  ordinance  on  the  18th  day  of  Octo- 
ber, 1889,  prescribing  certain  terms  under  which  electric 
companies  may  do  business  in  the  city  limits;  that  by 
the  terms  of  said  ordinance  the  person,  company  or  cor- 
poration erecting  such  poles  shall  upon  payment  to  them 
of  a  fair  proportion  of  the  original  cost  of  erection  permit 
any  other  person  or  company  to  occupy  and  possess  equal 
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rights  and  privileges  thereon,  if  said  poles  have  not  a  full 
complement  of  wires ;  that  whenever  two  or  more  persons, 
companies  or  corporations  are  supplying  electricity  for  any 
purpose  within  the  same  territory,  they  shall  be  required 
to  jointly  use  the  same  poles  upon  the  conditions  therein 
recited ;  that  said  plaintiff  since  the  djate  of  said  ordinance 
has  done  business  subject  to  the  requirements  of  said  ordi- 
nance ;  that  said  board  on  January  30th,  1890,  adopted  a 
resolution  fixing  the  basis  upon  which  the  different  electric 
light  companies  shall  use  the  lines  of  poles  in  the  city, 
which  is  fully  set  forth  in  said  answer;  that  the  Jones 
Brothers  Electric  Company  obtained  a  decree  from  the  Pro- 
bate Court  of  Hamilton  county,  Ohio,  on  the  5th  day  of 
October,  1889,  by  which  it  was  granted  the  right  to  occupy 
the  streets  of  the  city  of  Cincinnati,  erect  its  poles  for 
light  and  power  purposes ;  that  it  filed  its  bond  and  sub- 
mitted its  plans  for  the  erection  of  poles  as  required  by 
said  decree,  ordinance  of  October  18th,  1889,  and  the  regu- 
lations of  saii  board,  and  secured  permits  to  erect  its  poles, 
string  wires  and  do  other  work  in  accordance  therewith, 
which  it  did,  and  is  now  doing ;  that  both  of  said  com- 
panies obtained  decrees  from  the  Probate  Court  of  this 
county  to  occupy  the  streets  of  this  city  for  lighting  pur- 
poses, and  in  all  respects  complied  with  said  decrees,  the 
general  ordinance  of  October  18th,  1889,  aforesaid,  in  regard 
to  lighting,  including  the  rules  and  regulations  of  said 
board ;  that  said  defendant  companies,  desiring  to  occupy 
the  plaintiff's  poles,  expressed  their  willingness  and  ability 
to  pay  the  required  price  of  five  ($5)  dollars  per  pole,  and 
to  pay  a  reasonable  monthly  rental  equivalent  to  a  fair  pro- 
portion of  the  original  cost  of  the  poles  to  be  occupied ;  that 
taid  plaintiff  arbitrarily  refused  to  come  to  an  agreement, 
zefused  to  recognize  the  authority  of  the  board,  and  to 
comply  with  the  general  ordinance  aforesaid  in  regard  to 
lighting,  and  declined  all  offers  and  tenders  of  payment 
on  the  part  of  the  defendant  companies.  That  said 
defendant  companies  and  the  plaintiff  are  supplying 
electricity   in   the   same   territory ;  that   plaintiff's   and 
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defendants'  poles  are  contignous  at  many  points,  and  ate 
sufficient  for  the  needs  and  requirements  of  all  these  com- 
panies. That  the  use  and  occupation  of  said  poles  jointly 
will  not  interfere  with  the  safe  use  of  the  same  by  plaintiff 
in  its  present  or  prospective  business.  The  Jones  Brothers 
Electric  Company  asks  that  the  restraining  order  be  vacated. 
The  Queen  City  Electric  Company  asks  the  dissolution  of 
the  injunction,  and  also  prays  affirmative  relief  against  the 
plaintiff  upon  its  answer  and  cross  petition. 

To  these  answers  the  plaintiff  files  a  reply  denying  each 
and  every  allegation  contained  in  the  answers,  excepting 
the  admission  made  therein  of  matters  set  forth  in  the 
petition. 

The  plaintiff  offered  in  evidence  its  articles  of  incorpora- 
tion, the  orditiance  of  March  3,  1882,  under  which  it 
operates,  and  rested  its  case. 

The  defendant  companies,  to  maintain  the  issues  upon 
their  part,  among  other  things  offered  in  evidence  the 
articles  of  incorporation,  to  which  plaintiff  objected,  on  the 
ground  that  the  articles  of  incorporation  do  not  empower 
them  to  supply  electricity  for  power  and  light  purposes 
through  the  streets,  alleys,  lanes,  lands,  squares  and  public 
places  within  the  corporate  limits  of  the  city. 

The  defendant  companies  also  asked  their  witness  when 
the  companies  went  into  operation,  to  which  question 
plaintiff  objected.  The  court  allowed  the  witness  to  answer 
against  the  objection  of  the  plaintiff. 

The  witness  then  answered,  "On  January  1,  1889." 
Plaintiff  then  objected  to  the  answer,  and  moved  the  court 
to  strike  out  the  answer.  Are  the  acts  of  incorporation 
admissible  in  evidence  for  the  purpose  of  showing  that  the 
defendant  companies  have  the  right  and  power  to  engage 
in  the  business  of  supplying  electric  light  for  the  purpose 
of  lighting  the  streets,  squares  and  other  public  places  and 
buildings  in  the  corporation  limits  ? 

The  articles  of  incorporation  of  tho  Jones  Brothers  Elee- 
tno  Company  read  as  follows : 
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corporation  is  formed  for  the  purpose  of  manufacturing,  buying 
and  selling  and  dealing  in  telegraph  and  electrical  supplies,  appliances  and 
apparatus,  and  all  things  incident  thereto  ;  also  the  making  of  models  and 
experimental  work,  and  general  light  manufacturing,  and  all  things  inci- 
dent thereto. 

The  articles  of  incorporation  of  the  Queen  City  Electric 
Company  read  as  follows : 

.  Said  corporation  is  formed  for  the  purpose  of  manufacturing,  operating, 
selling  or  renting  dynamos,  motors  and  other  electrical  appliances  foz 
furnishing  lights  and  power,  and  for  other  purposes. 

As  a  general  rule,  corporations  have  such  powers,  and 
such  only,  as  the  act  creating  them  confers,  and  are  con- 
fined to  the  exercise  of  those  expressly  granted,  and 
such  incidental  powers  as  are  necessary  for  the  purpose  of 
carrying  into  effect  powers  specifically  conferred.  Acts  of 
incorporation  should  be  fairly  and  reasonably  construed; 
the  leading  purposes  and  objects  to  be  accomplished,  and 
for  which  the  corporation  is  created,  should  be  ascertained 
if  possible.     Straus  v.  Eagle  Ins,  Co.^  5  Ohio  St.  59. 

After  carefully  reading  the  acts  of  incorporation,  and 
paying  close  attention  to  the  arguments  of  counsel,  we  have 
no  difiiculty  in  construing  the  articles  of  the  Jones  Brothers 
Electric  Company.  The  claim  is  made  that  this  act  of 
Incorporation  clothes  this  company  with  the  power  of  sup- 
plying with  electric  light  the  streets,  squares  and  public 
places  inside  the  city  limits.  The  evidence  already  offered 
shows  that  the  Jones  Brothers  Electric  Company  are  now 
engaged  in  this  enterprise.  The  words  *' electricity,*' 
"electric  light  and  power,"  do  not  appear  in  this  charter  at 
bU  ;  indeed,  the  word  "light"  appears  only  once,  and  it  is 
used  as  an  adjective,  and  not  as  a  noun.  But  we  are  told 
that  the  power  is  lodged  in  section  3471,  the  decree  of  the 
Probate  Court,  the  ordinance  of  council  of  October  18, 1888, 
and  in  the  resolutions  of  the  board  of  public  affairs. 
These  are  plainly  not  the  sources  of  power.  The  articles 
are  absolutely  silent  on  the  subject  and  object  of  supplying 
electricity  publicly  or  privately,  in  the  streets  or  elsewhere. 


g22  AMERICAN  ELECTRICAL  CASES.       [vol.  3 

Electric  Light  (>>•  ▼.  Electric  Companies. 

The  right  to  famish  electricity  is  neither  expressed  nor 
implied.  The  charter  mast  be  oar  gaide.  The  language 
employed  is  plain  and  easily  understood.  The  articles  of 
incorporation  qaoted  above  lead  as  plainly  to  the  conclu- 
sion that  the  Jones  Brothers,  nnder  their  charter,  could 
only  engage  in  mannfactaring,  baying,  selling  and  dealing 
in  telegraph  and  electrical  sapplies,  and  cannot  engage  in 
electrical  illnmination. 

The  same  objection  is  made  to  the  articles  of  incorpora- 
tion of  the  Queen  City  Electric  Light  Company.  These 
articles  herein  before  qaoted  have  been  the  subject  of  much 
controversy.  If  formed  for  the  purpose  claimed,  they 
ought  to  be  protected,  and  not  destroyed.  The  articles 
read  "formed  for  the  purpose  of  manufacturing ; '*  **nianu- 
facturing"  means  *' making  goods  and  wares  from  raw 
materials,"  —  Webster.  Manufacturing  what  ?  Dynamos, 
motors  and  other  electrical  appliances.  What  for  ?  For 
furnishing  lights  and  power,  and  for  other  purposes. 
"Appliances"  means  "the  act  of  applying  or  the  thing 
applied."  Clearly  "  manufacturing  dynamos,  motors  and 
other  electrical  appliances"  will  not  confer  the  right  to 
supply  electricity.  The  same  may  be  said  of  "  selling  or 
renting  dynamos,  motors  and  other  electrical  appliances 
for  furnishing  lights  and  power,  and  for  other  purposes." 
Then,  if  formed  for  "  operating  dynamos,  motors  and  other 
electrical  appliances  for  furnishing  lights  and  i)ower  and 
for  other  purposes,"  does  this  confer  the  right  to  supply 
electricity. '  "  Operating "  means  "acting,  exerting,  agency 
or  power."  Whether  we  read  these  articles  in  the  manner 
we  have  read  them  or  in  the  natural  and  ordinary  way,  we 
are  still  confronted  with  the  phrase,.  "  and  other  electrical 
appliances,"  which  plainly  relates  to  the  main  objects 
mentioned  in  the  charter.  In  our  judgment  the  corporation 
was  formed,  as  the  language  plainly  indicates,  for  the  pur- 
pose of  manufacturing,  operating,  selling  or  renting 
dynamos,  motors  and  other  electrical  appliances..  After  a 
careful  examination  of  the  language  of  the  Queen  City 
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charter,  we  have  come  to  the  conclusion  that  it  has  no  right 
to  carry  on  the  business  of  electrical  illumination. 

This  brings  us  to  the  motion  to  strike  out  the  answer  of 
the  defendant,  witness,  who  was  asked  the  question, 
^^  When  did  the  defendant  companies  go  into  operation?" 
answered  as  follows :  ^^  They  went  into  operation  on  the 
firs*  of  January,  1889." 

Plaintiff's  counsel  claim  that  under  the  evidence  already 
offered,  the  witness  could  not  answer  the  question,  the 
same  being  incompetent.  The  defendant  companies  claim 
that  they  did  go  into  operation,  and  commenced  business 
under  their  respective  charters  in  January,  1889.  The 
plaintiff's  claim  is,  that  as  a  matter  of  fact  and  law,  the 
defendant  companies  did  not  go  into  operation  at  all.  In 
order  to  appreciate  and  understand  the  force  of  the  answer 
and  the  objection  thereto,  we  must  keep  in  mind  the  evi- 
dence offered  by  the  defendants  respecting  the  dates  of 
their  respective  articles  of  incorporation  and  the  dates  of 
their  resi)ective  decrees  in  the  Probate  Court  in  connection 
with  sections  3650,  3551  and  2491  as  amended  March  1, 
1889.  The  Queen  City  Electric  Company  filed  its  articles  of 
incorporation  December  31,  1887,  and  obtained  its  decree  in 
the  Probate  Court  April  29,  1889.  The  Jones  Brothers 
Electric  Company  filed  its  articles  of  incorporation  Decem- 
ber 5,  1888,  and  obtained  its  decree  in  the  Probate  Courl^ 
October  6,  1889. 

The  nature  of  the  contracts  involving  the  use  of  the 
streets  within  the  municipality,  whether  they  relate  to 
railroads,  gas,  water  or  electricity,  are  contracts  if  entered 
into  on  behalf  of  the  city.  Cin.  iSt.  R.  H.  Co.  v.  Smith,  29 
Ohio  St.,  291.  Council  alone  can  make  contracts  involving 
the  use  of  the  streets,  lands  and  public  places  in  the  corpo- 
ration. It  is  conceded  that  the  defendant  companies  never 
obtained  any  direct  grant  from  the  council  to  use  its  prop- 
erty for  supplying  electric  light  and  i)ower.  Whenever  it  is 
desirable  to  use  and  enjoy  the  streets  above  or  below 
the  sorface,  the  consent  of  the  municipal  authorities  must 
first  be  obtained*    This  consent  is  usually  obtained  in  the 
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form  of  an  ordinance ;  and  in  all  cases  where  gas,  water 
and  electric  light  and  power  are  to  be  supplied  through  the 
streets  and  lands  of  the  corporation,  there  must  be  an  ordi- 
nance passed  by  the  coancil,  and  that  ordinance  will  not  go 
into  operation  until  the  same  has  been  submitted  to  the 
qualified  voters  of  the  city  making  the  contract. 

Two  things  are  necessary  in  all  contracts  where  the 
streets  of  the  corporation  are  sought  to  be  used  for  any  of 
the  purposes  named  in  sections  3550,  3561  and  3471a. 
There  must  be  an  ordinance  and  a  vote  of  the  citizens  of 
the  municipality  upon  it.  Whether  such  vote  shall  be 
taken  before  or  after  the  passage  of  the  ordinance  is  a 
question  to  be  determined  whenever  it  arises.  In  the  case 
of  Lewis  D,  Camphdl  v.  The  City  of  Hamilton^  the  court 
held  that  the  vote  of  the  people  should  follow  after  the 
passage  of  the  ordinance. 

Section  2550  reads  as  follows : 

A  company  organized  for  the  purpose  of  supplying  gas  for  lighting  the 
streets  and  public  and  private  buildings  of  a  city,  village,  town  or  town* 
ship,  may  manufacture,  sell  and  furnish  the  gas  required  therein  for  such 
or  other  purposes ;  and  a  company  organized  for  the  purpose  of  supplying 
the  inhabitants  of  a  city,  village,  town  or  township  with  water  may  sell 
and  furnish  any  quantity  of  water  required  therein  for  such  or  other 
purposes ;  and  such  companies  may  lay  conductors  for  conducting  gas  or 
water  through  the  streets,  lands,  alleys  and  squares  of  such  city,  village, 
town  or  township,  with  the  consent  of  the  municipal  authority  of  the  city, 
village  or  town,  or  with  the  consent  of  the  trustees  of  the  township,  and 
tmder  such  reasonable  regulations  as  they  may  prescribe. 

Section  3551  reads  as  follows : 

The  municipal  authority  of  any  city  or  village,  or  the  trustees  of  any 
township  in  which  any  gas  or  water  company  is  organized,  may  contract 
with  any  such  compiany  for  lighting  or  supplying  with  water  tiie  streets, 
lands,  lanes,  squares  and  public  places  in  such  city,  village,  town  or  town- 
ship ;  but  no  such  company  shall  go  into  operation  in  any  city  or  village 
where  such  a  corporation  has  been  already  formed  or  is  hereafter  formed, 
until  after  the  question  of  authorizing  such  operation  has  been  submitted 
to  the  qralided  voters  of  such  city  or  village,  and  authorized  by  an 
ordinanoe. 
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On  the  Ist  day  of  March,  A.  D.  1889,  vol.  86,  p.  63,  the 
following  amendment  was  passed  amending  section  2491 : 

A  municipal  corporation  may  contract  with  such  company  for  supply- 
ing with  electric  light,  natural  or  artificial  gas,  for  the  purpose  of  lighting 
(or  heating)  the  streets,  squares  and  other  public  places  and  buildings  in  the 
corporation  limits.  But  this  section  shaU  be  subject  to  the  restriction  in 
the  last  clause  of  section  8551. 

The  language  of  section  3651  is  very  definite,  and  says : 

But  no  such  company  shall  go  into  operation  in  any  city  for  village 
where  such  a  corporation  has  been  already  formed,  or  is  hereafter  formed, 
until  after  the  question  of  authorizing  such  operation  has  been  submitted 
to  the  qualified  voters  of  such  city  or  village  and  authorized  by  ordinance. 

It  will  be  observed  that  the  law  of  March  Ist,  1889, 
makes  contracts  for  electric  lighting  subject  to  restrictions 
in  the  last  clause  of  section  3551,  to  wit :  an  ordinance  and 
a  vote  of  the  people.  "  But  no  such  company  shall  go  into 
operation,"  means  that  all  contracts  provided  for  in  sections 
3650,  3551  and  2491  shall  not  go  into  effect  until  there  is  an 
ordinance  and  an  affirmative  vote  upon  it. 

The  defendant  companies  do  not  claim  to  have  complied 
with  the  provisions  of  these  statutes.  The  decrees  of  the 
Probate  Court  were  obtained  subsequent  to  the  passage 
of  the  law  of  March  1st,  1889.  The  defendants  obtained 
their  rights  to  occupy  the  streets  from  the  Probate  Court, 
and  not  from  the  city. 

The  defendant  companies  did  undoubtedly  go  into  opera- 
tion soon  after  they  received  their  charters,  in  the  sense  of 
doing  business.  They  might  very  properly  supply  them- 
selves and  their  neighbors  with  electric  light  and  power. 
But  when  they  undertook  to  use  the  lands  of  the  corporation, 
whether  above  or  below  the  surface  of  such  lands,  for  the 
purposes  of  electric  lighting,  could  they  be  said  to  ''  go  into 
operation  "  in  the  absence  of  a  grant  from  the  city  ?  Going 
into  operation  means  going  into  operation  by  virtue  of  a 
legal  grant  from  the  city  for  the  purpose  of  supplying  the 
streets  and  lands  of  the  city  with  electric  light  and  power. 
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It  is  also  claimed  that  the  right  is  reserved  in  the  ordi- 
nance oi  March  8rd,  1882,  to  allow  other  companies  to  go 
npon  tiie  poles  of  the  Bmsh  Company  and  the  Cincinnati 
Electric  Light  Company,  and  that  this  right  to  other  com- 
panies is  conferred  by  the  general  ordinance  of  October 
18th,  1889,  subsequently  passed,  which  was  offered  in  evi- 
dence. I  have  examined  these  ordinances,  and  I  camiot 
adopt  that  view  of  the  case. 

It  follows,  therefore,  that  the  objection  to  the  articles  of 
incorporation  will  be  sustained,  and  the  motion  to  strike 
out  the  answer  granted. 

The  Court :  Gentlemen,  if  there  is  anything  else,  we  will 
now  hear  what  counsel  have  to  say  in  the  matter. 

Mr,  Wulsin :  I  think,  your  honor,  we  are  entitled  to  a 
decree  making  the  injunction  perpetual. 

Mr.  Pogne :  \  think,  your  honor,  this  is  in  effect  deciding 
that  the  Jones  Brothers  Company  has  no  right  to  go  upon 
these  pole  lines ;  the  introduction  of  any  further  testimony 
would  be,  therefore,  totally  immaterial ;  the  effect  of  the 
ruling  is,  the  court  would  grant  the  decree  anyhow. 

Mr.  Wulsin :  You  rest,  in  other  words,  and  we  rest. 

The  Court :  In  that  view  of  the  case,  gentlemen,  an  order 
will  be  made  overruling  the  motion  to  dissolve  the  injunc- 
tion ;  the  injunction  will  be  made  perpetual,  and  the  answer 
and  cross- petition  of  the  defendant,  the  Queen  City  Com- 
pany, in  which  it  asks  affirmative  relief,  will  be  dismissed, 
to  which  an  exception  will  be  taken  if  they  desire 
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FoBBES  V.  Willamette  Fall8  Electric  Company. 

Oregon  Supreme  Court,  March  SI,  1890* 

(19  Oregon,  61.) 

Mbohanicb*  uens.— Poles  and  wires  as  property. 
(Head-note  by  the  court) : 
Poles  set  in  the  ground,  connected  together  by  wire  in  the  usual  way  for 
the  transmission  of  electricity  for  the  purpose  of  light  and  power,  consti- 
tute a  structure,  within  the  meaning  of  section  86^0,  Hill's  Code,  and  a 
lien  attaches  for  labor  performed  on  such  structure  under  employment 
by  the  contractor. 

Appeal  from  Circuit  Court,  Multuomah  county. 
J.  C.  Moreland^  for  appellant. 

O.  D.  Young y  for  respondent. 

Stbahan,  J.:  This  is  a  suit  to  enforce  a  number  of  liens 
for  labor.  It  is  alleged  one  Stromach  had  a  contract  with 
the  defendant  corporation  to  dig  holes,  and  place  the  poles 
therein,  and  stretch  the  necessary  wires  on  the  same,  from, 
at  or  near  the  city  of  Portland  to  a  point  at  or  near  Oregon 
City.  The  said  wif  es  were  to  be  used  by  the  defendant 
corporation  for  the  purpose  of  transmitting  light  and  power 
from  the  company's  works,  at  the  falls  of  the  Willamette 
river,  to  the  city  of  Portland,  and  for  other  electrical  pur- 
poses. The  plaintiff,  as  well  as  the  others  whose  claims 
were  assigned  to  him,  rest  their  claim  to  enforce  this  lien 
on  the  fact  that  Stromach  had  a  contract  with  the  defend- 
ant corporation  to  do  the  work  which  they  performed 
and  that  he  employed  each  of  said  parties,  at  a  fixed  rate 
of  wages  i)er  day,  to  assist  in  its  performance. 

The  plaintiff's  right  to  the  remedy  which  he  seeks  must 
deuend  upon  the  statute.    Section  3669,  Hill's  Code,  pro- 
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Tides :  '^  Every  mechanic,  artisan,  machinist,  btdlder,  con- 
tractor, lumber  merchant,  laborer,  and  other  persons 
performing  labor  upotL,  or  famishing  material  of  any  kind 
to  be  used  in  the  construction,  alteration,  or  repair,  either 
in  whole  or  in  part,  of  any  building,  wharf,  bridge,  ditch, 
flume,  tunnel,  fence,  machinery,  or  aqueduct,  or  any  other 
structure  or  super-structure,  shall  have  a  lien  upon  the 
same  for  the  work  or  labor  done  or  materials  furnished  by 
each,  respectively,  whether  done  or  furnished  at  the 
instance  of  the  owner  of  the  building  or  other  improve- 
ment, or  his  agent ;  and  every  contractor,  sub-contractor, 
architect,  builder  or  other  person  having  charge  of  the  con* 
struction,  alteration,  or  repair,  in  whole  or  in  part,  of  any 
building  or  other  improvement  as  aforesaid,  shall  be  held 
to  be  the  agent  of  the  owner  for  the  purposes  of  this  act." 
The  principal  question  litigated  on  this  api)eal  is  w^hether 
or  not  this  statute  gives  a  lien  for  labor  against  the  prop- 
erty described  in  the  complaint ;  in  other  words,  do  these 
I)oles  planted  in  the  ground,  connected  together  with  wires 
and  insulators,  constitute  a  structure,  within  the  ti*ae 
intent  and  meaning  of  this  statute?  In  answering  this 
question,  but  little  aid  can  be  had  from  the  decisions  of 
other  States ;  for  the  reason  that  no  general  principle  of 
law  is  involved,  and  such  decisions  have  generally  turned 
upon  the  special  or  peculiar  phraseology  of  the  particular 
statute.  Without  attempting  to  indulge  in  any  refined  dis- 
tinctions or  definitions,  and  having  in  view  the  object  and 
purpose  of  the  enactment  in  question,  I  think  it  may 
properly  be  held  that  the  poles,  wires,  inoulators,  etc., 
mentioned  in  the  complaint,  constitute  a  structure,  within 
the  meaning  of  the  statute,  and  that  the  same  is  subject  to 
a  lien  for  labor  performed  thereon.  In  reaching  this  con- 
clusion, we  do  not  find  it  necessary  to  go  as  far  as  the  court 
did  in  Helm  v.  Chapman,  66  Cal.  291  (5  Pac.  Rep.  362), 
where  it  was  held  tLat  a  mine  or  pit  sunk  within  a  mining 
claim  was  a  structure,  within  the  meaning  of  the  statute 
giving  a  lien  on  a  building,  improvement  or  structure. 
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NoTB. —  See  Index  to  this  and  previous  volumes,  title  "  Poles  and  wires 
as  property." 

In  MulhoUand  t.  Thomson-Houston  Electric  Light  Co.,  66  Miss.  869, 
Apr.  22,  1889,  held  that  an  electric  light  plant  furnished  for  lighting  a 
steamboat  comes  within  the  terms  of  a  lien  law  as  *'  material  furnished 
about  the  erection  and  construction,  alteration  or  repairs  of  the  boat." 


The   Central  Union    Telephone    Company   v.    The 

State,  ex  bel.  Hoppeb  et  al. 

Indiana  Supreme  Court,  April  f ,  1890, 

(128  Ind.  118.) 

Telefhonb  oompany.— Discrimination.— MAimAKUB. 

A  telephone  company  cannot  evade  a  statute  requiring  it  to  furnish  con- 
nections and  facilities  to  all  applicants  within  its  territorial  limits,  with- 
out discrimination  and  at  a  fibced  maximum  rate,  bj  adopting  the 
'*  public  stations  "  instead  of  the  ^*  rental "  system. 

Gase  of  this  series  cited  in  opinion  :  Central  Union  Teleph,  Co,  v.  State,  ex 
rel.  FaUey,  vol.  2,  p.  27. 

Appeal  from  order  of  Circuit  Coiirt,  La  Porte  county, 
overruling  demurrer  to  complaint  and  sustaining  demurrer 
to  answer. 

Facts  appear  in  head-note  and  opinion. 


A.  A.  Thomas  and  J.  H.  BaJcer^  for  appellant. 

•71  H.  Bradley.  J.  A.  TharrUon  and  /.  Jff.  Orr^  for  ap- 
pellees. 

CoFFBYy  J.:    This  was  a  suit  by  the  relators  against 

api>ellant  for  the  purpose  of  compelling  the  appellant  to 

furnish  relators  the  use  of  telephones. 

The  complaint  allies  substantially  that  the  appellant 
vol.  ui— 34 
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is  a  corporation  duly  organized  and  doing  business  nnder 
the  laws  of  this  State,  as  a  common  carrier  of  telephonic 
messages  in  Michigan  city,  and  has  done  business  therdn 
for  the  period  of  four  years  last  past,  during  all  of  which 
time  it  has  kept  and  now  does  keep  and  maintain  in  said 
city  a  telephone  exchange  for  the  use  and  benefit  of  the 
public  and  individuals  therein,  leases  telephonic  machines 
or  instruments,  grants  telephonic  facilities,  including  need- 
ful and  necessary  connections  that  subscribers  and  others 
may  reasonably  require  and  demand ;    that  relators  are 
residents  of  Michigan  city,  in  said  county,  engaged  in  the 
wholesale  and  retail  lumber  business,   and  managing  a 
planing  mill  in  connection  therewith,  and  that  until  about 
July  1,   1887,  the  appellant  had  leased  them  instruments, 
granted  them  telephonic  facilities  and  connections  at  their 
mill  and  one  at  their  office,  since,  and  during  the  time  said 
appellant  had  established  its  business  in  said  city,  the 
relators  complying  with  all  conditions  imposed  upon  them; 
that  about  the  1st  day  of  July,  1887,  the  appellant,  without 
cause,  and  against  the  protest  of  the  relators,  removed  the 
said  instruments  from  the  mill  and  office  of  the  relatois, 
severed  all  telephone  connections,  and  refused  to  allow  or 
grant  them  any  telephonic  service,  though  appellant  did 
then  maintain  and  ever  since  has  maintained  and  kept  a 
telephone  exchange  in  Michigan  city,  leased  instruments, 
and  furnishes  telephonic  facilities  for  the  public  and  individ- 
uals ;  that  about  July  14,  1887,  the  relators  demanded  of 
the  appellant,  which  was  then  and  there  organized,  existing, 
and  doing  business  as  a  carrier  as  aforesaid,  the  use,  pos- 
session, and  enjoyment  of  two  telephones,  one  at  their  office 
and  one  at  their  mill  in  said  city,  and  necessary  connection 
with  other  subscribers  and  firms  therein,  and  offered  then 
and  there  to  pay  the  appellant,  as  rent  or  for  the  use  of  the 
same,  the  sum  fixed  by  law,  to  wit,  two  and  60-100  dollars 
per  month  for  each  instrument,  which  demand  and  offer 
the  appellant  refused  to  accept  or  comply  with,  and  refused 
said  telephones  and  telephonic  service,  and  still  refuses  the 
same ;  that  the  use  of  telephonic  service  to  the  relators  in  their 
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business  is  of  great  value,  as  well  as  convenience,  and  they  are 
without  power  to  compel  the  appellant  to  grant  them  the  tele- 
phone facilities  they  need,  and  which  it  is  the  duty  of  appel- 
lant to  give  the  relators ;  and  that  the  iu  jury  and  damage 
to  them  caused  by  the  neglect  and  refusal  of  the  appellant 
to  x>erform  its  duties  and  obligations  can  not  be  estimated 
so  as  to  give  any  exact  amount,  or  lay  the  foundation  for  a 
suit  at  law  for  damages.  The  complainant  prays  that  the 
appellant  be  compelled,  by  mandate,  to  furnish  relators  the 
required  telephonic  service. 

The   court   overruled  a  demurrer  to  the  petition  and 
alternative  writ  of  mandate,  and  appellant  accepted. 

The  appellant  answered,  denying  that  it  was  a  common 
carrier,  but  admitting  that  its  business  was  in  some  respects 
of  the  nature  of  a  common  carrier,  and  that  it  was  a  qtuzsi 
public  corporation  carrying  on  a  telephone  business  in  the 
said  city,  and  so  bound  to  furnish,  under  such  reasonable 
rules  and  regulations  as  it  might  establish,  telephone  ser- 
vice to  all  persons  impartially,  and  without  discrimination, 
as  far  as  practicable,  but  denying  that  it  is  bound  to  rerU 
telephones  at  all,  or  as  demanded  by  the  relators,  or  for 
any  fixed  monthly  rental,  or  for  the  exclusive  use  of  any 
one  ;  that  it  has  not,  since  the  30th  day  of  June,  1887,  done 
so,  nor  does  it  now  do  so  to  any  person  in  Michigan  city ; 
that  after  long  trial  and  full  experiment  it  found  it  could 
not  rent  telephones,  with  exchange  service,  at  the  price 
fixed  by  statute  therefor,  and  for  the  compensation  so 
received  pay  the  expenses  of  so  doing,  and  the  royalties  on 
the  patents  required  therefor,  and  the  necessary  repairs 
and  renewals  and  make  any  reasonable  return  on  the  capital 
invested  in  such  attempts,  and  that  it  duly  notified  all  of 
its  subscribers  in  Michigan  city  that  on  and  after  June  30, 
1887,  it  would  not  attempt  longer  to  do  so,  but  would,  on 
and  after  said  date,  close  its  exchange  and  cease  business  in 
said  city,  unless  a  sufficient  number  of  citizens  thereiu 
should  desire  telephonic  service,  without  any  rental  of 
instruments,  and  by  means  and  use  of  a  central  toll  station 
connected  with  local  toll  stations  alone,  whereat  all  practi- 
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fable  telephone  connections  might  be  f nmished  by  appellant 
mnd  had  and  enjoyed  by  all  persons,  without  partiality 
or  discrimination,  on  payment  of  a  toll  charge  or  pay* 
ment  for  each  communication;  that  under  said  system 
coupons  or  a  number  of  tickets  would  be  sold  for  a  greatly 
reduced  price,  which  tickets  should  be  good  only  if  used 
within  a  limited  time,  and  were  good  for  use,  not  on  any 
particular  instrument,  but  on  all  telephones  connected  with 
said  exchange,  or  any  other  of  the  many  exchanges  of  the 
appellant  in  adjoining  cities,  or  in  said  State  of  Indiana ; 
that  under  said  system  telephones  for  such  toll  stations  are 
established  at  such  desirable  points  as  the  company  may 
select,  where  responsible  parties  are  found  to  act  as  agents 
of  appellant  in  said  business,  under  contracto  of  agency ; 
that  where  such  stations  are  not  found  to  be  sufficiently 
profitable  they  are  to  be  discontinued,  but  that  in  establish- 
ing the  same  appellant  requires  that  such  coupon  tickets, 
good  as  aforesaid,  shall  be  purchased  through  the  agent, 
in  order  to  have  assurance  that  such  station  will  have  busi- 
ness enoue^h  to  justify  maintaining  it ;  that  all  said  persons 
mentioned  in  said  complaint  as  having  in  Michigan  city 
telephone  instruments  in  their  possession,  have  them  as 
agents  of  the  appellant,  under  said  system  and  contracts, 
and  in  no  other  way ;  that  since  the  30th  day  of  June, 
1887,  the  telephone  business  of  appellant  has  been  and  is 
conducted  under  said  system,  and  in  no  other  way ;  that 
appellant  offered  to  establish  such  toll  stations  upon 
relators'  said  premises,  to  be  operated  and  carried  on  the 
same  as  others,  but  relators  refused  the  same,  or  to  sign 
said  contract  therefor. 

To  this  answer  the  court  sustained  a  demurrer,  and,  the 
appellant  failing  to  answer  further,  the  relators  had  judg- 
ment. 

The  assignment  of  error  calls  in  question  the  rulings  of 
the  Circuit  Court  as  above  set  out. 

The  case  of  Central  Union  Telephone  Co.  ▼•  State, 
ex  reLj  118  Ind.  194,  and  the  authorities  there  cited,  is 
decisive  of  the  case  now  before  us.    In  that  case  it  was 
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held  that,  under  the  laws  of  this  State,  a  person  desiring 
the  kind  of  telephone  service  here  required  could  compel 
by  mandate,  the  furnishing  of  such  service,  and  that  it  was 
na  defence  to  say  that  the  person  or  corporation  engaged 
in  furnishing  telephonic  service  did  not  rent  telephones, 
but  furnished  such  service  by  means  of  public  stations  only 
Judgment  affirmed. 

Note. — In  another  case  having  the  same  title,  decided  by  the  same 
court,  June  26,  1890,  and  reported,  124  Ind.  600,  the  opinion  was  as  follows : 

Olds,  J. :  This  was  a  proceeding  to  compel  the  appellant,  as  a  common 
carrier  of  telephone  messages,  by  mandate,  to  furnish  telephone  service  to 
the  appeUees,  who  were  engaged  in  business  in  Michigan  City.  The  plead* 
ings  are  substantially  the  same,  and  the  questions  involved  are  the  same, 
and  arise  in  substantially  the  same  manner  as  those  presented  and  decided 
in  the  case  of  the  Centred  Union  Telephone  Company  v.  State^  ex  rel.,  198 
Ind.  113.  The  same  questions  were  also  involved  and  considered  at  length, 
and  the  authorities  re  /iewed,  in  the  case  of  Central  Union  Telephone  Com-' 
pany  v.  State,  ex  rel,,  118  Ind.  104,  and  we  do  not  deem  it  necessary  to  set 
out  tho  lecord,  and  state  the  manner  in  which  the  questions  arise.  On  the 
authority  of  the  cases  herein  cited,  this  case  must  be  affirmed. 

Judgment  affirmed  with  costs. 

See  note  to  next  case. 


State,  ex  rel.  Postal  Telegraph  Cable  Co.  v.  Dela- 
ware &  A.  Telegraph  and  Telephone  Co. 

Circuit  Court,  D.  Delaware,  July,  189U 

(47  Fed.  R.  63?.) 

TBLKPHomB  COMPANY.— Contract  fob  discrimination.^  Mandamus. 

Telephone  companies  have  assumed  the  character,  functions  and  duties  of 
^xwrnnon  carriers,  and  thus  made  themselves  subject  to  the  same  prin* 
oiples  and  rules  of  law  applicable  to  all  other  common  carriers,  the  chief 
one  of  which  is  that  they  must  serve  the  public  impartially. 

Looal  triephone  companies  cannot,  therefore,  legally  bind  themselves  by 
contract,  even  with  the  parent  company  which  owns  the  apparatus 
leased  to  and  used  by  them,  to  discriminate  in  favor  of  one  telegraph 
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company  and  against  others,  refusing  to  furnish  to  the  latter  telephone 
instruments  and  service  to  be  used  in  receiving  and  transmitting 
telegr&ms. 
Cases  of  this  series  cited  in  opinion :  Hockett  v.  State,  vol.  3,  p.  1 ;  Teieph, 
Co,  V.  Bradbury f  vol.  2,  p.  14 ;  State  v.  Nebraska  Tel^Ju  Co.,  voL  1, 
p.  700 ;  Teieph.  Co.  v.  Falley,  vol.  2,  p.  87 ;  Bell  TelepK  Co.  v.  Commonr 
wealth,  vol.  2,  p.  407 ;  Chesapeake  db  Potomac  TelepK  Co.  v.  B.  &  0. 
Tel.  Co.,  vol.  2,  p.  416 ;  Commercial  Union  Teieph.  Co.  v.  K  E.  TeUph.  d 
Tel.  Co.,  vol.  2,  p.  4;6. 

Petition  for  mandamns* 


Oeorge  H.  Bates  and  R.  8.  Ouernseyj  for  relator. 

Edward  G.  Bradford  and  Chas.  L.  Buckingham^  for 
respondent. 

Wales,  J. :  This  is  an  application  for  a  writ  of  mandamns 
to  compel  the  respondent  to  place  a  telephone  transmitter 
and  receiver  in  the  office  of  the  relator  on  the  same  terms  as 
are  given  to  other  subscribers.  The  relator's  petition  was 
originally  filed  in  the  Superior  Court  of  the  State  of  Dela- 
ware, for  New  Castle  county,  and  has  been  brought  here  by 
an  order  of  removal  made  by  that  court,  at  the  instance  of 
the  respondent,  on  the  ground  that  the  question  for  decision, 
being  how  far  a  patentee  is  entitled  to  control  the  use  of 
his  patent,  was  one  which  should  be  determined  under  the 
Constitution  and  laws  of  the  United  States.  Water  Co.  v. 
Keyes,  96  U.  S.  199  ;  Carson  v.  Dunham,  121  U.  S.  421  (7 
Sup.  Ct.  Rep.  1030.)  Each  of  these  parties  is  a  corporation 
created  by  the  laws  of  the  State  of  New  York,  is  transact- 
ing its  business  and  has  its  principal  offices  in  the  city  of 
Wilmington  and  district  of  Delaware.  The  relator  is  oper- 
ating a  telegraph  line  through  this  district  » which  is  part 
of  a  large  system  connecting  the  business  centers  of  the 
several  States,  and  also  by  ocean  cable  with  the  principal 
cities  of  Europe.  The  respondent  is  maintaining  the  only 
telephone  exchange  in  the  city  of  Wilmington  which  is 
connected  with  telephones  in  the  offices,  places  of  business, 
and  residences  of  its  subscribers.      The  demand  of  the 
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relator  to  be  famished  with  a  telephone  was  refused,  except 
on  condition  that  the  instrument  should  not  be  used  as  an 
adjunct  to  the  telegraph  business  in  the  receiving  and  trans- 
mitting of  telegraphic  messages,  although  the  respondent 
has  furnished  telephonic  facilities  to  the  Western  Union 
Telegraph  Company,  which  is  a  rival  of,  and  a  com- 
petitor with,  the  relator  in  the  same  city,  without  any 
such  conditon.  In  justification  of  its  refusal  to  comply 
with  the  relator's  demand,  the  respondent,  in  its  answer, 
sets  out  at  length  certain  facts  which,  so  far  as  they  show 
the  nature  and  character  of  the  defense,  may  be  stated  in  a 
very  few  words.  On  the  10th  of  November,  1879,  the 
Western  Union  Telegraph  Company  and  the  National  Bell 
Telephone  Company,  having  been  up  to  that  time  the 
owners  of  rival  telephone  patents,  and  engaged  in  litigation 
concerning  them,  compromised  their  diflferences  by  a 
contract  by  virtue  of  which  the  National  Bell  Telephone 
Company  became  the  owner  of  all  the  telephone  patents 
which  had  been  in  dispute,  and  the  ownership  of  which 
now  constitutes  the  telephone  monopoly.  One  of  the 
conditions  of  the  compromise  was  that  the  Western  Union 
Telegraph  Company  should  have  a  sole  and  exclusive 
license  for  the  term  of  17  years  to  use  the  telephone  in  the 
receiving  and  transmitting  of  telegraphic  messages.  These 
patents  have  since  been  assigned  to  the  American  Bell 
Telephone  company,  but  the  exclusive  privilege  conferred 
on  the  Western  Union  Telegraph  Company  by  the  contract 
of  November  10th  has  been  continued  in  every  subsequent 
contract  between  the  owners  of  the  telephone  patents  and 
their  licensees.  The  respondent  is  a  mere  licensee  and  is 
forbidden,  by  the  terms  of  its  license,  to  supply  a  telephone 
instrument  to  any  telegraph  company,  to  be  used  for  tele- 
graphic purposes,  without  the  consent  of  its  licensor,  and 
it  has  furnished  the  Western  Union  Telegraph  Company 
with  a  telephone  under  a  general  order  from  the  owners  of 
the  telephone  patents. 
The  jyatent  laws  secure  to  a  patentee  very  valuable  rights 
a  reward  for  his  invention,  and  also  as  an  incentive  to 
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others  to  exercise  their  inventive  facnlties.  He  ma; 
po3e  of  his  patented  property  or  discovery  in  several  ( 
ent  ways,  and  for  distinct  purposes  and  uses,  and  th 
of  Congress  will  protect  him  in  the  enjoyment  c 
rights,  and  save  him  from  competition,  daring  the  1 
his  patent.  At  the  same  time,  while  he  is  thus  fa^ 
neither  he  nor  his  patented  product  is  exempted  froi 
liabilities  and  regulations  which  attach  to  all  othei 
sons  and  property  under  the  general  law  of  the  land, 
illustration  of  this  qualified  right  of  a  patentee  m 
found  in  Pai/erson  v.  Kentucky,  97  U.  S.  601.  Ii 
case  the  appellant  had  been  convicted  in  the  State  co 
selling  an  improved  burning  oil,  of  which  he  was  the  i 
tor,  and  which  had  been  condemned  by  the  State  insi 
as  nnsafe,  but  which  the  appellant  claimed  he  ha 
right  to  sell  by  virtue  of  letters  patent  issued  to  him  I 
United  States,  The  Supreme  Court,  speaking  throng 
Justice  Harlan,  said : 

"The  right  which  the  patreutee  or  his  assignee  posi 
in  the  property  created  by  the  application  of  a  patente 
covery  must  be  enjoyed  subject  to  the  complete  and 
tary  power  with  which  the  States  have  never  parted, 
defining  and  regulating  the  sale  and  nse  of  property  ti 
their  respective  limits  as  to  afford  protection  to  the  : 
against  the  injurious  conduct  of  the  few." 

The  same  doctrine  was  held  in  Jordan  v.  Overst 
Ohio,  295,  where  the  court  said  : 

"A  patentee  has  the  power  to  manage  his  proiwn 
give  direction  to  his  laborers,  at  his  pleasure;  subject 
to  the  paramount  claims  of  society,  which  require  tlii 
enjoyment  may  be  modified  by  the  exigencies  of  the 
munity  to  which  he  belongs,  and  regulated  by  laws  v 
render  it  subservient  to  the  general  welfare." 

In  each  of  these  cases  the  patentee  had  attempted  t 
his  patented  articles  without  regard  to  the  proviaio 
the  State  statutes.  It  was  decided  that  he  could  not  c 
far  the  reason  that,  while  a  State  law  could  not  int< 
with  the  right  of    a    patentee  in    the  possession    ol 
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monopoly,  it  could  control  and  regolate  the  application 
and  use  that  might  be  made  of  the  monopoly,  and  that  in 
his  management  he  was  subject  to  the  same  responsibilities 
which  are  imposed  on  the  owners  of  other  kinds  of  prop- 
erty. In  Vannini  v.  Paine,  1  Har.  (Del.),  65,  the  facts 
were  these :  Yates  and  Mclntyre  were  the  assignees  of 
Vannini,  the  inventor  and  patentee  of  the  mode  of  drawing 
lotteries  on  the  commutation  and  permutation  principle, 
and  were  engaged  in  the  business  of  drawing  lotteries  in 
Delaware.  The  defendants,  who  were  also  lottery  brokers, 
had  issued  a  scheme  for  drawing  lottery  on  the  plan  of 
Vannini's  x)atent.  The  complainants  filed  a  bill  for  injunc- 
tion, partly  on  the  ground  that  the  defendants  were  infring- 
ing the  patent  rights  of  Yannini.  The  chancellor  had 
dismissed  the  bill  for  other  reasons,  and  the  Court  of 
Errors  and  Api)eals  of  Delaware,  in  affirming  the  decree, 
incidentally  referred  to  the  claim  made  under  the  patent, 
and  said : 

**  At  the  time  Yates  and  Mclntyre  made  contracts  for  the 
lottery  privileges  set  forth  in  their  bill,  we  had  in  force  an 
act  of  assembly  prohibiting  lotteries,  the  preamble  of  which 
declares  that  they  are  pernicious,  and  destructive  to  fru- 
gality and  industry,  and  introductive  of  idleness  and 
immorality,  and  against  the  common  good  and  general  wel- 
fare. It  cannot,  therefore,  be  admitted  that  the  plaintiffs 
have  a  right  to  use  an  invention  for  drawing  lotteries  in 
this  State  merely  because  they  have  a  patent  for  it  undei 
the  United  States.  A  person  might,  with  as  much  pro- 
priety, claim  a  right  to  commit  murder  with  an  instrument 
because  he  had  a  patent  for  it  as  a  new  and  useful  inven- 
tion." 

The  conclusion  drawn  from  an  examination  of  these  cases 
is  that  the  patent  laws  give  to  the  patentee  a  monopoly  in 
his  invention,  and  afford  him  protection  in  its  proper  and 
legitimate  employment ;  but  that  they  do  not  authorize  him 
to  employ  it  for  a  purpose  or  in  a  manner  that  may  be  for- 
bidden to  all  other  i>ersons  in  the  use  of  their  unpatented 
property  or  discoveries.    Since  the  above  decisions  were 


638  AMERICAN  ELECTRICAL  CASES.       [voi^  3 

state,  ex  rel.  Cable  Co.  t.  Telegraph  and  Telephcme  Co. 

made,  the  telephone  patents  have  come  into  general  nse^ 
and  the  telephone,  as  an  instrument  for  the  rapid  trans- 
mission and  reception  of  messages,  has  been  adopted  by  all 
classes  of  persons,  in  almost  every  department  of  business, 
public  and  private,  and  is  now,  within  the  scoi)e  of  its 
power,  as  essential  to  the  convenience  and  welfare  of  the 
public  as  are  the  railroad  and  the  telegraph.  The  begin- 
ning, progress  and  completion  of  business  transactions 
involving  large  interests  depend  ui)on  the  certainty  of  tele- 
phonic communication,  which  has  been  accessible  to  the 
public  for  such  a  length  of  time  that  any  course  of  action 
by  the  owners  of  the  telephone  patents  which  might  pre- 
vent or  limit  the  general  use  of  the  telephone  would  pro- 
duce the  most  serious  consequences.  Up  to  the  present 
time  the  telephonic  system  has  been,  and  continues  to  be, 
open  to  all  persons  and  corporations,  excepting  telegraph 
companies,  and  the  question  now  before  the  court  is,  has 
the  respondent  a  right  to  exclude  the  latter ;  and  the  solu- 
tion of  this  question  depends  upon  another  one :  whether 
the  telephone  company  has,  intentionally  or  unintention- 
ally, assumed  the  character,  functions  and  duties  of  a  com- 
mon carrier,  and  thus  made  itself  subject  to  the  same 
principles  and  rules  of  law  applicable  to  all  other  common 
carriers,  the  chief  one  of  which  is  that  they  must  serve  the 
public  impartially,  and  without  unjust  discrimination,  to 
the  utmost  of  their  ability.  That  such  duty  is  incumbent 
on  every  common  carrier  is  elementary  law,  and  will  be 
admitted  without  discussion.  It  had  its  foundation  in  pub- 
lic right,  which  is  superior  to  private  interest.  It  has  been 
said  that  a  man  is  not  compelled  to  put  his  property  to 
public  use,  but  that,  when  he  does,  the  manner  of  its  use 
may  be  controlled  and  regulated  by  law.  Familiar  exam- 
ples .of  this  proposition  may  be  found  in  municipal  ordi- 
nances and  legislative  enactments  relating  to  hackney 
coaches,  taverns,  warehouses,  f er.  i  ^s,  etc. ;  and  the  doctrine 
has  been  fully  considered  and  established  by  the  Supreme 
Court  of  the  United  States  in  Munn  v.  Illinois,  94  U.  S. 
113.    The  controversy  in  that  case  originated  in  a  statute 
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of  the  State  of  Illinois,  which  provided  a  maximum  charge 
for  the  storage  and  handling  of  grain  in  warehouses  and 
elevators  appropriated  to  those  uses  in  Chicago  and  other 
places  in  the  State  having  not  less  than  100,000  inhabitants. 
Hunn  and  Scott,  the  defendants  below,  being  the  owners  of 
grain  warehouses  and  elevators  at  Chicago,  had  violated 
the  statute  by  neglecting  to  take  out  a  license,  and  by- 
charging  more  than  the  maximum  rates ;  and  on  conviction 
of  such  violation  in  the  court  below  to  a  writ  of  error  to  the 
Supreme  Court  on  the  ground,  among  others,  that  the  stat- 
ute was  repugnant  to  that  part  of  the  first  section  of  article 
14  of  the  amendment  of  the  Constitution  of  the  United 
States,  which  ordains  that  no  State  shall  deprive  any  per- 
son of  life,  liberty  or  property  without  due  process  of  law, 
nor  deny  to  any  person  within  its  jurisdiction  the  equal 
protection  of  the  laws.  In  answer  to  this,  the  counsel  for 
the  State  contended  that  warehouses  for  the  storage  of 
grain,  in  the  manner  business  was  conducted  in  Chicago, 
were  engaged  in  a  public  employment,  as  distinguished 
from  ordinary  business  pursuits,  and  in  this  regard  they 
occupied  a  position  similar  to  common  carriers,  who  are 
held  to  "exercise  a  sort  of  public  office,"  and  have  public 
duties  to  perform.  Chief  Justice  Waite,  in  delivering  the 
opinion  of  the  court,  said : 

"Looking,  then,  to  the  common  law,  from  whence  came 
the  right  which  the  Constitution  protects,  we  find  that 
when  private  property  is  affected  with  a  public  interest, 
it  ceases  to  be  juris  privcUi  only.  This  was  said  by 
Lord  Chief  Justice  Hale  more  than  two  hundred  years 
ago  in  his  treatise  J>e  Portihus  Maris  (1  Harg.  Law 
Tracts,  78),  and  has  been  accepted  without  objection  as  an 
essential  element  in  the  law  of  property  ever  since. 
Property  does  become  clothed  with  a  public  interest 
when  used  in  a  manner  to  make  it  of  public  convenience, 
and  aflfect  the  community  at  large.  When,  therefore,  one 
devotes  his  property  to  a  use  in  which  the  public  has  an 
interest,  he,  in  effect,  grants  to  the  public  an  interest  in 
that  use,  and  must  submit  to  be  controlled  by  the  public. 
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for  the  common  good,  to  the  extent  of  the  interest  he  has 
thufl  created.  He  may  withdraw  his  grant  by  discon- 
tinaing  the  use,  bnt  so  long  as  he  maintains  the  nse,  he 
must  submit  to  the  control.  *  *  *  So,  if  one  owns  the 
soil  and  landing  places  on  both  sides  of  a  stream,  he  cannot 
use  them  for  the  purposes  of  a  public  ferry,  except  upon 
such  terms  and  conditions  as  the  body  politic  may  from 
time  to  time  impose ;  and  this  because  the  common  good 
requires  that  all  public  ways  shall  be  under  the  control  of 
public  authorities." 

After  alluding  to  the  fact  that  the  vast  grain  productions 
of  seven  or  eight  States  of  the  west,  and  their  transpor- 
tation to  the  east,  passed  through  and  paid  toU  to  the 
Chicago  elevators,  the  opinion  concludes  the  discussion  of 
this  point  by  saying : 

"Under  such  circumstances  it  is  difficult  to  see  why,  if 
the  common  carrier,  or  the  miller,  or  the  ferryman,  or  the 
innkeeper,  or  the  wharfinger,  or  the  baker,  or  the  cartman, 
or  the  hackney  coachman,  pursues  a  public  employment, 
and  exercises  a  sort  of  public  office,  these  plaintiffs  in  error 
do  not.  They  stand,  to  use  again  the  language  of  theii 
counsel,  in  the  very  gateway  of  commerce,  and  take  toll 
from  all  who  pass.  Their  business  most  certainly  tends  to 
a  common  charge,  and  has  become  a  thing  of  public  interest 
and  use.  Every  bushel  of  grain  for  its  passage  pays  a  toll, 
which  is  a  common  charge,  and  therefore,  according  to 
Lord  Hale,  every  such  warehouseman  ought  to  be  under 
public  regulation,  viz.,  that  he  take  but  reasonable  toll. 
Certainly,  if  any  business  can  be  clothed  with  a  public 
interest,  and  cease  to  he  Juris  privati  only,  this  has  been." 

The  opinion  of  the  court  in  the  case  of  ifunn  v.  Illinois^ 
shows  how  private  property  may  become  dedicated  sub 
modo  to  public  use,  and  thus  be  brought  under  public  con- 
trol ;  and  it  also  decides  that  the  limitation,  by  legislative 
enactment,  of  the  rate  of  charge  for  services  rendered  in  a 
public  employment  or  for  the  use  of  property  in  which  the 
public  has  an  interest,  established  no  new  principle  in  the 
law,  but  only  gave  a  new  effect  to  an  old  one.     The  power 
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of  the  Legislature  to  regulate  these  rates  may  be  abused, 
and  so  n^ay  its  power  to  tax ;  but  these  are  questions  oi 
expediency,  to  be  determined  ultimately  by  the  people, 
who  are  the  source  of  legislative  authority  ultimately.  The 
law  as  announced  in  Munn  r.  Illinois  was  afterwards 
applied  to  a  telephone  company,  in  Beckett  ▼•  State,  106 
Ind.  260  (5  N.  E.  Rep.  178),  in  which  the  Supreme  Court  of 
Indiana  upheld  a  statute  of  that  State  limiting  the  rent  to 
be  charged  for  the  use  of  a  telephone  to  a  sum  not 
exceeding  three  dollars  per  month.  The  court  decided 
that  a  telephone  company  was  a  common  carrier  in  the 
same  sense  as  a  telegraph  company,  its  instruments  and 
appliances  being  devoted  to  a  public  use,  so  that  the  Legis- 
lature of  a  State  could  prescribe  the  maximum  charges  for 
its  services.  The  case  was  approved  and  followed  by  the 
same  court  in  Telephofie  Co.  r.  Bradbury,  106  Ind.  1 
(5  N.  E.  Rep.  721),  in  which  the  same  questions  were  die- 
cussed  by  able  and  distinguished  counsel,  and  fully  con- 
sidered by  the  court.  See,  also,  State  v.  Telephone  Co., 
17  Neb.  126  (22  N.  W.  Rep.  237) ;  and  Telephone  Co.  t. 
FaUey,  118  Ind.  194  (19  N.  E.  Rep.  604).  The  authorities 
last  cited  had  reference  to  the  right  of  individuals  to  the 
use  of  the  telephone  as  a  public  system,  which  was  open  to 
all  persons;  but  courts  of  this  country,  with  perhaps  a 
single  exception,  have  extended  the  same  right  to  tele- 
graph companies,  m  every  case  in  which  the  defenses  now 
set  vap  by  the  respondent  were  made  and  overruled.  In 
Slate  V.  Bell  Tel.  Co.,  23  Fed.  Rep.  639  (1885),  in  the 
United  States  Circuit  Court  for  the  eastern  district  of 
Missouri,  the  question  was  ^'whether  the  court  could  com- 
pel the  defendant,  managing  the  telephonic  business  in  the 
city  of  St.  Louis,  to  establish  communication  with  any 
other  individual  or  company  than  that  permitted  by  its 
license  from  the  patentee ;"  and  Circuit  Judge  Bue web,  in 
answering  the  question,  said : 

^^  A  telephone  system  is  simply  a  system  for  the  trans- 
mission 01  intelligence  and  news.  It  is,  perhaps,  in  a 
limited  sense,  and  yet  in  a  strict  sense,  a  common  carrier. 


042  AMERICAN  ELECTRICAL  CASES.      [vol.  8 

-  « 

State,  ex  rel.  Gable  Ck>.  v.  Telegraph  and  Telephone  Co. 


*  *  *  The  moment  it  establishes  a  telephonic  system 
here  it  is  bound  to  deal  equally  with .  all  citizens  in  every 
department  of  business,  and  the  moment  it  opened  its 
telephonic  system  to  one  telegraph  company,  that  moment 
it  put  itself  in  a  position  where  it  was  bound  to  open  its 
system  to  any  other  telegraph  company  tendering  equal 
pay  for  equal  service." 

In  Bell  Tel.  Co.  t.  Com.,  3  Atl.  Rep.  825,  the  Supreme 
Court  of  Pennsylvania,  adopting  the  able  opinion  of  Judge 
Arnold  in  the  court  below,  decided  that  the  telephone 
company  was  a  common  carrier.  A  like  decision  was 
rendered  in  Chesapeake  A  Potomac  TeL  Co.  t.  BaUU 
more  Jb  O.  Td.  Co.,  66  Md.  399,  and  in  Commercial 
Union  Tel.  Co.  t.  Ifew  England  Telephone  A  Tele- 
graph  Co.  (Vt.),  17  Atl.  Rep.  1071.  Being  a  common 
carrier,  the  telephone  company  has  not  the  right  to  dis- 
criminate in  granting  licenses  for  the  use  of  the  telephone 
instruments.  It  has  already  been  noticed  that  the  Western 
Union  Telegraph  Company  is  not  the  owner  of  any  of  the 
telephone  patents,  but  only  a  licensee.  Whatever  claims 
that  company  had  in  the  patents  were  transferred  by  it  to 
the  National  Bell  TelephoU'?  Company  under  the  contract 
of  November  10th,  which  provided  ttuat  thereafter  the  tele- 
graph comx)any  should  have  the  exclusive  use  of  the  tele- 
phone for  purposes  of  telegraphy.  But  the  enforcement  of 
this  part  of  the  contract  would  violate  the  rule  that^  when 
the  u83  of  a  patented  device  is  thrown  open  to  the  public, 
or  to  classes  of  the  public,  all  are  entitled  to  use  it  on  the 
same  terms  as  others  in  the  same  class ;  and,  therefore, 
any  contract  or  agreement  which  would  effectually  evade 
the  rule  must  be  declared  void  as  being  against  public 
policy,  both  at  common  law  and  by  statute. 

The  authorities  referred  to  by  the  counsel  for  the 
respondent  to  support  their  theory,  that  a  patentee  can 
control  the  use  of  his  patent,  are  especially  applicable  to 
patents  and  patented  articles  designed  for  private  use.  In 
the  Vermont  case,  supra  (17  Atl.  Rep.  1071),  the  distinc- 
tion between  the  law  governing  the  private  use  of  a  i>atent 
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and  the  law  governing  its  poblia  use  is  briefly  but  clearly 
stated,  and  it  was  there  said : 

"Patents  are  property,  and  the  right  to  sell  or  lease 
them  is  subject  to  the  same  restrictions  as  other  property. 
The  patentee  cannot  lease  them  for  any  use  that  contravenes 
principles  of  public  policy.  If  he  leases  them  for  a  public 
rather  than  an  individual  use,  he  thereby  gives  the  use  to 
the  whole  public.  In  this  case  the  American  Bell  Tele- 
phone Company  might  have  licensed  its  patent  to  the 
defendant  so  that  the  latter  alone  could  have  used  it ;  but 
when  it  went  beyond  this,  and  licensed  the  defendant  to 
use  it  for  the  public,  it  in  fact  licensed  it  for  all  who  desired 
its  use,  and  afforded  compliance  with  reasonable  con- 
ditions." 

That  decision  was  rendered  in  1889,  and  is  the  most 
recent  one  of  the  adjudications,  on  the  questions  now  under 
discussion  which  have  been  brought  to  our  notice.  The 
decisions  in  the  courts  of  Pennsylvania,  Maryland  and 
Indiana  were  made  with  reference  to  the  statutes  of  those 
States  which  had  been  enacted  for  the  regulation  of  tele- 
phone companies,  limiting  charges  and  prohibiting  dis- 
criminations ;  but  there  is  a  concurrence  of  opinion  in  the 
conclusion  that  those  companies  are  subject  to  the  common 
law  rules  which  x>^rtain  to  all  common  carriers.  In 
Nebraska  and  Vermont,  in  the  absence  of  any  general 
statutes  on  the  subject,  the  courts  have  held  the  same 
doctrine. 

The  final  position  taken  on  behalf  of  the  respondent  is 
that,  under  the  decision  of  the  Supreme  Court  of  the  United 
States,  in  the  Express  Cases^  reported  in  117  U.  S.  1  (6 
Sup.  Ct,  Rep.  642,  628),  the  contract  of  November  10,  1879, 
is  valid,  and  should  be  sustained.  Those  cases  grew  out  of 
the  applications  of  several  independent  express  companies 
to  compel  certain  railroad  companies  to  carry  their  express 
matter  and  express  agents.  The  applications  were  granted 
by  the  court  below,  but,  on  appeal,  the  Supreme  Court 
held  that  the  railroad  companies  were  not  required,  by 
usage  or  by  the  common  law,  to  transport  the  traffic  of 
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independent  express  companies  over  their  lines  in  the 
manner  in  which  such  traffic  is  nsnally  carried  and  handled, 
and  that  the  use  of  the  lines  might  be  given  to  one  or  more 
express  companies,  or  withheld  altogether.  The  evidence 
showed  that  the  business  between  the  railroad  companies 
and  the  express  companies  had  always  been  the  subject  of 
special  contracts,  which  regulated  the  rates  to  be  charged, 
and  contained  stipulations  for  the  termination  of  the  con- 
tracts. It  also  appeared  that,  with  very  few  exceptions, 
only  one  express  company  had  been  allowed  by  a  railroad 
company  to  do  business  on  its  road  at  one  time.  Chief 
Justice  Waite,  in  delivering  the  opinion  of  the  court,  said: 
*'  The  reason  is  obvious  why  special  contracts  in  reference 
to  this  business  are  necessary.  The  transportation  is  of  a 
kind  which  must,  if  possible,  be  had  for  the  most  part  on 
passenger  trains.  It  requires  not  only  speed,  but  reasonable 
certainty  as  to  the  quantity  that  will  be  carried  at  any  one 
time.  As  these  things  carried  are  to  be  kept  in  the  per- 
sonal custody  of  the  messenger  or  other  employee  of  the 
express  company,  it  is  important  that  a  certain  amount  of 
car  space  should  be  especially  set  apart  for  the  business, 
and  that  this  should,  as  far  as  practicable,  be  put  in  the 
exclusive  possession  of  the  expressman  in  charge.  As  the 
business  to  be  done  is  express,  it  implies  access  to  the  train 
for  loading  at  the  latest,  and  for  unloading  at  the  earliest 
convenient  moment.  All  this  is  entirely  inconsistent  with 
the  idea  of  an  express  business  on  passenger  trains  free  to 
all  express  carriers.  *  *  *  The  car  space  that  can  be 
given  to  the  express  business  on  a  passenger  train  is,  to  a 
certain  extent,  limited ;  and  as  has  been  seen,  that  which  is 
allotted  to  a  particular  carrier  must  be,  in  a  measure,  under 
his  exclusive  control.  *  *  *  On  important  lines  one 
company  will  at  times  fill  all  the  space  the  railroad  com- 
pany can  well  allow  for  the  business.  If  this  space  had  to 
be  divided  among  several  companies,  there  might  be 
occasions  where  the  public  would  be  put  to  inconvenience 
by  delays  which  could  otherwise  be  avoided." 
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The  reasons  assigned  for  the  decision  in  the  Express 
Cases  do  not  apply,  even  remotely,  to  the  right  of  telephone 
companies  to  make  discriminations  by  special  contract  in  the 
transmitting  of  messages.  In  the  first  place  the  relator  is 
not  asking  for  any  special  accommodation  or  service  from 
the  respondent,  but  for  snch  facilities  only  as  are  given  by 
the  latter  to  the  general  public  and  to  the  Western  Union 
Telegraph  Company.  These  facilities  are  now  actually 
furnished  to  other  common  carriers  of  every  kind  excepting 
telegraph  companies,  and  the  respondent  is  requested  to  do 
nothing  more  for  the  relator  than  it  does  for  all  of  its 
patrons  and  suV  ocribers.  For  want  of  a  suflELcient  rolling 
stock,  a  railroad  company  may  be  unable  to  accommodate 
more  than  one  express  company  on  a  single  train.  A  tele- 
phone company  is  not  prevented  by  any  deficiency  of 
appliances  or  of  instruments  from  giving  the  same  service 
to  all,  and  finally,  it  is  not  claimed  by  the  repondent  that 
it  cannot  serve  the  relator  in  like  manner  as  it  does  others 
without  inconvenience  or  delay  to  the  public. 

From  the  foregoing  review  of  the  law,  it  follows  that  the 
respondent  is  a  common  carrier  which  has  offered  to  the 
public  the  use  of  a  telephonic  system  for  the  rapid  convey- 
ance of  oral  mess  ages  from  one  point  to  another ;  that  one 
of  the  most  important  duties  of  a  common  carrier  is  that  it 
shall  serve  all  persons  alike,  impartially  and  without  un- 
reasonable discrimination ;  and  that  the  performance  of  this 
duty  cannot  be  avoided  by  a  special  contract  made  between 
the  respondent  or  its  licensor  and  one  or  more  persons  for  the 
exclusive  use  of  tha  system,  such  contract  bein£:  void  as 
against  public  policy ;  and  that  a  patented  device  or  devices, 
when  employed  for  a  public  use,  or  by  a  common  carrier  in 
the  prosecution  of  its  business,  will  be  subjected  to  the 
rules  and  regulations  which  govern  unpatented  property 
under  the  same  circumstances.  The  reasons  assigned  by 
the  respondent  for  its  refusal  to  furnish  the  relator  with  a 
telephone  are  therefore  insufficient,  and  it  is  ordered  by 

the  court  that  the  writ  of  mandamus  be  awarded. 
VOL.  Ill— 35. 
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NoTB. — See  Index  to  this  and  previous  volumes,  title  "  Discrimination. •* 
This  case  was  aflirmed  by  the  U.  S.  Circuit  Ct.  of  Appeals,  reported  50 
Fed«  R.  677 ;  which  will  be  printed  in  the  next  volume. 


The  State,  P.  T.  W.  Duke,  Jr.,  Prosecutor,  v.  Central 
New  Jersey  Telephone  Company  et  al. 

The  State,   Charles  G.  Foster,  Prosecutor,  v.  Same, 

New  Jeney  Supreme  Court,  February j  1891, 
(58  N.  J.  L.  841.) 

Ck>]n>EMNATION.— ''TflLBGRAPH"  INCLUDBS  *' TBLEPHOMB." 

4.  statute  authorizing  the  condemnation  of  land  for  telegraph  pnrpoaev  ia 

broad  enough  to  include  telephone  purposes  also. 
Certain  questions  of  practice  in  condemnation  prooeedings  considered. 
Cases  of  this  series  cited  in  opinion :  Wieconein  TeUpk.  Co.  v.  OAkoth, 

vol.  1,  p.  6S7  ;  Che$apeak€  <fr  Poiomae  TeUph.  Oo.  v.  B,  db.  Q.  Tei,  Co., 

vol.  2,  p.  416 ;  Atty.'QenL  v.  Edieon  7V<^^  Co.^  of  London^  vol.  %  p. 

440,  note. 

Certiorari  to  review  an  order  of  a  justice  of  the  Supreme 
Court  appointing  commissioaers  in  a  proceeding  to  condemn 
land  for  telegraph  or  telephone  purposes.  The  facts  are 
sufficiently  stated  in  the  opinion. 

For  the  prosecutors,  Alfred  MiUs  and  MaMon  Pitney. 

For  the  defendants,  S9ieodore  Little  an4  MelviUe  BgUston. 

The  opinion  of  the  court  was  delivered  by  Reed,  J.: 
The  radical  objection  raised  against  the  order  in  question  Isi 
that  the  Central  New  Jersey  Telephone  Company  has  not 
the  power  to  condemn  lands.  The  range  of  the  objection  is, 
either  that  this  company  has  no  corporate  existence,  or,  if 
it  has,  it  has  no  authority  to  condemn  lands  for  other  than 
telegraphic  uses. 
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It  is  argued  that  this  is  an  attempt  to  condemn  for  a  use 
foreign  to  the  corporate  business. 

To  attain  a  clear  view  of  the  foundation  upon  which  the 
argument  leading  up  to  this  alleged  conclusion  rests,  it  is 
essential  that  the  legislation  relating  to  telegraph  and  tele- 
phone companies  should  be  passed  in  review. 

The  original  act  entitled,  "An  act  to  incorporate  telegraph 
companies,"  passed  in  1853,  another  act  entitled  "An  act 
relating  to  telegraph  companies,"  passed  in  1855,  and  a 
supplement  to  the  first  mentioned  act,  which  supplement 
was  passed  in  1866,  were  revised  and  consolidated  in  1875 
in  an  act  entitled  "An  act  to  incorporate  and  regulate 
telegraph  companies. ' '    Hev.  p.  1 174. 

This  act  provides  for  a  subscription  of  one-third  of  the 
capital  stock  necessary  to  be  issued  for  the  construction  oi 
a  line  of  telegraph ;  for  depositing  with  the  Secretary  ol 
State  a  description  of  the  line  and  the  localities  which  it  is 
intended  to  traverse ;  the  capital  of  the  company ;  its 
corporate  name.  It  provides  that  upon  compliance  with 
these  conditions  they  shall  become  a  body  corporate. 

The  act  contains  directions  for  organization  and  othei 
matters  not  material  to  the  question  in  this  case. 

In  1830  {jRed.  Sup.^  p.  1022)  a  supplement  to  this  act 
was  i)assed.  It  provides  that  any  telegraph  or  telephone 
company  organized  by  virtue  of  the  act  last  mentioned,  or 
by  virtue  of  any  special  act,  may  apply  to  the  common 
councils  ♦  *  *  for  a  designation  of  streets  through 
which  poles  may  be  placed.  It  further  provided  for  a 
condemnation  of  a  right  of  way  by  such  companies. 

Then  follows  a  supplement  in  1882  {Rev.  Sup.yp.  1023) 
which  provides  that  "any  telegraph  company  incorporated 
under  the  telegraph  act  may  construct  its  line  by  means  of 
underground  cables  containing  wires." 

Then  follows  a  supplement  in  1887  {Pamph.  L.j  p.  119), 
which  provides  that  when  any  telegraph  or  telephone  com- 
X>any,  organized  under  the  telegraph  act  or  any  special  act, 
shall  make  an  application  to  certain  legislative  bodies,  of 
municipalities  to  designate  a  route  through  the  streets,  it 
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shall  be  the  duty  of  such  legislative  body  to  make  such 
designation  in  writing. 

Then  follows  a  supplement  in  1888  {Pamph.  Z.,  546), 
which  provides  that  a  circuit  judge  may,  in  certain  cases, 

make  such  designation  of  streets  upon  a  petition  filed  by  sach 
telegraph  or  telephone  company. 

The  final  supplement  to  the  telegraph  act  is  that  of  1890, 
Paviph,  jC.,  p.  489.  The  first  section  of  this  act  provides  a 
detailed  scheme  for  condemnation  of  routes  along  roads  by 
any  telegraph  or  telephone  company. 

The  second  section  declares  that  the  provisions  of  the  act 
to  incorporate  and  regulate  telegraph  companies  and  its 
supplements  shall  extend  to  all  telephone  companies  here- 
tofore organized  under  that  act. 

From  a  glance  at  the  last  supplement  set  out,  it  is  appar- 
ent that  the  last  section  of  that  act,  if  valid,  contains  a 
plenary  grant  of  power  to  condemn. 

It  confers,  in  explicit  terms,  upon  all  telephone  com- 
panies organized  under  the  telegraph  act,  the  same  power 
of  condemnation  possessed  by  a  telegraph  company  incor- 
porated under  that  statute. 

This  section  is  attacked  upon  the  ground  that  it  is  a 
palpable  infringement  of  the  first  subdivision  of  para- 
graph 4,  section  7,  article  XIV,  of  the  amended  Constitu- 
tion. 

It  is  urged  that  the  legislation  contained  in  the  second 
section  is  concerning  a  subject  foreign  to  the  title  of  the 
act,  that  it  is  an  attempt  to  amend  the  telegraph  act  by 
reference  to  its  title  only,  and  by  providing  that  the  pro- 
visions of  that,  the  telegraph  act,  shall  be  a  part  of  the 
section,  without  setting  out  in  full  the  statute  as  amended. 

I  do  not  regard  the  settlement  of  the  constitutional  ques- 
tion thus  mooted  essential  to  a  decision  of  this  case.  I  am 
of  the  opinion  that  the  right  to  condemn,  set  in  motion  by 
the  petition  and  order  brought  up,  can  be  vindicated  by  an 
appeal  to  other  legislation. 

I  think  that  a  telephone  company  can  be  incorporated 
under  the  original  revised  act  to  incorporate  and  regulate 
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telegraph  companies.  To  state  the  proposition  in  another 
way,  I  think  that  the  operation  of  a  line  of  wire  for  a  tele- 
phonic service,  by  a  company  organized  nnder  this  act,  is 
not  ^tUra  vires.  If  this  be  so,  then  a  condemnation  for  a 
telephone  line  is  within  the  power  granted  in  the  act. 

The  telegraph  act  does  not  define  the  kind  of  business  in 
which  the  corporation  shall  engage,  apart  from  the  pro- 
vision the  corporators  shall  subscribe  stock  for  the  con- 
struction of  a  telegraph  line.  The  name  of  such  corporation 
need  not  indicate  the  business  proposed  to  be  transacted. 
Any  title  can  be  adopted.  The  only  limitation  upon  the 
scope  of  the  business  is,  that  it  must  be  within  that  for 
which  a  line  of  telegraph,  in  performing  its  public  func- 
tions, is  Ub^  d. 

It  appears  from  the  petition  in  this  case  that  the  objects 
of  the  corporation,  and  the  purposes  for  which  it  was 
formed,  are  to  build  and  construct  a  line  of  telegraphic  or 
telephonic  communication,  or  both. 

The  existence  of  the  corporation  for  telegraphic  pur- 
poses, as  originally  exercised,  cannot  be  denied.  Can  it 
condemn  also  for  a  line  to  be  devoted  wholly  or  partly  to 
telephonic  service  ? 

I  think  so,  because  the  discovery  of  this  vocal  method  of 
communication,  and  its  application  to  the  purposes  of  the 
speedy  transmission  of  intelligence,  was  but  a  change  in 
detail,  but  not  in  substance,  of  the  business  for  which  these 
companies  were  clothed  with  corporate  privileges. 

They  are  both  services  of  a  public  nature  which  would 
permit  the  legislation  tD  confer  the  power  to  condemn  for 
each  use.  They  are  toth  designed  to  convey  intelligence 
between  distant  places.  So  far  as  the  owner  over  whose 
land  their  tracks  or  routes  lie,  they  each  are  operated  with 
the  same  appliances.  Poles  and  wires,  placed  alike, 
impose  exactly  the  same  servitude  upon  the  land.  With 
the  change  in  the  apparatus  at  the  termini^  telegraphy 
becomes  telephony. 

The  former  makes  the  distant  message  intelligible  by 
words,  marks  or  sounds,  the  latter  by  sounds  alone. 
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The  same  electric  fluid  id  the  mediam  of  transmiflsion, 
and  all  the  inter- terminal  structure  is  the  same  in  both.  A 
corporation  employing  either  means  of  communication  ii 
executing  substantially  the  same  public  function  in  sub- 
stantially the  same  way.  The  business  conducted  in  either 
way  is  within  the  purpose  for  which  the  statute  was  enacted. 

The  substantial  identity  of  these  methods  of  transmitting 
thought  is  not  a  novel  view  of  their  character. 

The  notion  of  the  discoverer  of  the  newer  method  seems  to 
have  been  that  it  was  a  new  use  to  which  the  system  of  tele- 
graphy could  be  applied. 

Mr.  Bell's  specification  of  his  claims  in  his  first  petition 
for  a  patent  is  set  out  in  full  in  the  statement  of  facts  pre- 
fixed to  the  opinions  in  the  Telephone  Cases^  126  U.  S.  1 
In  it  he  says  :  "  What  I  claim  is  (5)  the  method  for  an 
apparatus  for  transmitting  vocal  or  other  sounds  telegraph- 
ically, as  herein  described,  by  causing  electrical  undula- 
tions similar  in  form  to  the  vibrations  of  air  accompanying 
the  said  vocal  sounds.'* 

Judicial  sentiment,  whenever  an  occasion  has  arisen  for 
its  expression,  has  uniformly  been  in  the  same  direction. 

In  the  case  of  the  Attomey^General  v.  Edison  Tele- 
phone Company  of  London^  6Q.  B.  D.  244,  the  court  were 
called  upon  to  consider  the  relation  which  the  two  systems 
of  communication  bore  to  each  other,  in  resi)ect  of  identity 
ot  operation. 

Certain  acts  passed  before  the  invention  of  the  telei  hone 
conferred  upon  the  postmaster-general  of  Great  Britain  the 
exclusive  privilege  of  transmitting  telegrams  within  the 
United  Kingdom,  ^nd  of  performing  all  the  incidental  ser- 
vice of  receiving,  collecting  or  (  elivering  telegrams.  There 
were  in  the  acts  certain  definitions  of  what  should  be 
included  in  the  words  '* telegraph"  and  "telegram,"  but 
all  these  definitions  were  descriptive  of  a  telegraphic  ser- 
vice by  signaling.  The  question  was,  whether  the  tele- 
phonic transmission  of  intelligence  by  the  Edison  telephone 
company  was  an  infringement  upon  the  mom  poly  previously 
granted  to  the  postmaster-general. 
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In  an  opinion  by  Mr.  Justice  Stephet^s,  the  scieiitiiic 
methods  and  mechanical  appliances  employed  by  each  were 
reviewed  in  an  exhaustive  opinion.  He  sums  up  his  obser- 
vations by  saying  :  "We  are  of  opinion,  then,  that  fully 
admitting  all  that  has  been,  or,  indeed  can  be  said  as  to  the 
novelty  and  value  of  the  telephonic  transmitter  and 
receiver,  the  whole  apparatus,  transmitter,  wire  and 
receiver,  taken  together,  form  a  wire  used  for  the  purpose  of 
telegraphic  communication,  with  apparatus  connected  there- 
with for  telegraphic  communication. '* 

Again,  he  says:  *'The  great  object  of  the  act  of  1863 
was  to  give  special  powers  to  telegraph  companies  to 
enable  them  to  open  streets,  lay  down  wires,  take  land, 
suspend  wires  over  highways,  connect  wires,  erect  posts  on 
the  roofs  of  houses,  and  do  many  other  things  of  the  same 
sort.  The  act  was  intended  to  confer  powers  and  to 
impose  duties  upon  companies  established  for  the  purpose 
of  communicating  information  by  the  action  of  electricity 
upon  wires,  and  absurd  consequences  would  follow  if  th^ 
extent  and  nature  of  those  powers  and  duties  were  made 
dependent  upon  the  means  employed  for  the  purpose  of 
giving  the  information." 

Samples  of  absurd  situations  resulting  from  such  a  rule 
are  then  given. 

In  the  case  of  The  Wisconsin  Telephone  Co.  v.  The 
City  of  Oshkosh,  62  Wis.  32,  a  telephone  company  had 
organized  under  a  general  act  authorizing  the  formation  of 
corporations  for  the  purpose  of  building  and  operating 
telegraph  lines,  or  conducting  the  business  of  telegraphing 
in  any  way,  or  for  any  lawful  business  or  purpose  whatever, 
ezcep  tcertain  kinds.  The  question  was,  whether  this  com- 
pany was  a  corporation,  so  as  to  be  relieved  from  immunity 
from  a  municipal  tax.  It  was  held  that  it  was  a  valid  cor- 
poration, and  it  seems  to  have  been  so  regarded  because  of 
the  similarity  of  the  two  kinds  of  service.  There  is  no  doubt 
as  to  the  view  of  the  court,  that  had  the  act  concerning  the 
formation  of  telegraph  companies  not  contained  the  clause 
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**  or  any  lawful  business,"  &c.,  the  result  would  have  been 
the  same. 

In  the  case  of  Tlie  Chesapeake  Jb  Potomac  Telegraph 
Co.  V.  Baltimore  Jb  Ohio  Telegraph  Co.,  66  Md.  339,  a 
mandamus  was  applied  for  by  one  corporation  against 
another  corporation,  both  of  which  were  organized  under 
an  act  for  the  incorporation  of  telegraph  companies.  The 
respondent  was  organized  as  a  telephone  company.  The 
question  was,  whether  it  was  a  corporation  subject  to  the 
provisions  of  an  act  compelling  telegraph  and  telephone 
companies  to  receive  and  transmit  messages. 

'*It  is  clear,"  says  the  chief  justice,  "if  we  take  the 
term  telegraph  to  mean  and  include  any  apparatus  or 
adjustment  of  instruments  for  transmitting  messages  or 
other  communications  by  means  of  electric  currents  and 
signals,  that  term  is  comprehensive  enough  to  embrace  the 
telephone.  Notwithstanding  the  appellant  was  organized 
as  a  telegraph  company  under  the  Gteneral  Incorporation 
Law,  it  is  authorized  to  do  a  general  telephone  business." 
No  one  can  read  the  line  of  argument  by  which  the  con- 
clusions in  these  cases  were  reached  without  perceiving  a 
consensus  of  judicial  opinion,  that  the  device  introduced 
by  the  discovery  of  the  electric  transmission  of  sounds  is 
but  a  novel  method  of  accomplishing  the  object  for  which 
telegraphs  were  erected,  and  that  a  corporation  erected 
under  an  act  which  empowers  it  to  conduct  a  line  of  tele- 
graph, can  conduct  it  by  means  of  a  system  which,  for 
philological  and  scientitic  distinction,  is  called  a  telephone. 
In  this  view  I  concur. 

The  improvements,  indeed  the  revolution  in  the  methods 
of  transacting  the  business  of  each  of  the  great  corpora- 
tions, has  never  given  rise  to  a  suspicion  that  the  use  of 
these  additional  means  of  accomplishing  its  corporate 
purpose  was  not  within  the  limits  of  its  corporate  functions. 
The  roadbed  of  a  railroad  is  used  for  a  score  of  purposes 
which  were  not  thought  of  in  connection  with  the  manage- 
ment  of  a  railroad  when  the  older  charters  were  granted. 
Because  such  a  company  erects  a  telegraph  line  upon  its 
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roadbed,  no  additional  servitude  is  imposed  upon  the  land, 
because  the  use  of  the  line  is  incidental  to  its  business. 

Or  imagine  an  occurrence  more  analogous  to  the  present ; 
if  railroads  should  abandon  steam  as  a  motive  power  and 
introduce  another  not  more  dangerous,  I  have  no  notion 
that  its  use  would  be  ultra  vires^  or  that  the  power  to  con- 
demn land  for  a  railroad  to  be  so  operated  would  cease  to 
exist  under  our  general  railroad  act. 

I  conclude  that  the  Central  New  Jersey  Telephone  Com- 
pany was  a  legal  corporation  possessing  all  the  privileges, 
including  the  right  to  exercise  the  power  of  eminent 
domain,  which  was  conferred  by  the  telegraph  act  and  its 
supplements. 

I  have  not  thought  it  necessary  to  consider  how  far  those 
supplements  to  the  act  to  incorporate  telegraph  companies, 
which  seem  to  recognize  the  existence  or  the  right  of  tele- 
phone companies  to  organize  under  it,  would  aid  an 
arriving  at  the  conclusion  reached. 

That  a  grant  of  power  to  execute  a  telephone  business 
must  be  conferred  under  an  act  entitled  *' An  act  to  incor- 
I>orate  telegraph  companies,"  there  can  be  no  doubt  at  all. 

These  supplements  contain  no  grant  of  a  franchise,  but 
they  do  contain  a  recognition  of  a  right  in  a  corporation 
organized  under  a  telegraph  act  to  do  a  telephone  business, 
for  this  is  what  the  recognition  of  the  right  of  telephone 
companies  to  exist  under  the  act  amounts  to.  These 
supplements  are  acts  in  pari  materia^  and  indicate  the 
legislative  intent  in  respect  to  the  meaning  to  be  attributed 
to  the  act  providing  for  the  operation  of  a  telegraph  line. 
Where  such  meaning  is  a  subject  of  doubt,  such  a  con- 
struction has  it%  significance. 

The  limitation  upon  the  force  of  such  construction  is, 
that  it  must  be  one  of  which  the  word  or  phrase  is  capable, 
and  not  a  forced  and  unnatural  construction. 

The  effect  of  such  cons^quent  acts  in  pari  materia  with 
the  original,  in  this  respect,  was  discussed  by  Mr.  Justice 
Wayne  in  the  case  of  TJie  United  States  v.  Freeman^  3 
How.  (U.  S.)  557,  and  many  cases  were  cited. 
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But,  as  already  observed,  I  do  hot  think  it  necessary  to 
invoke  the  aid  of  these  acts  in  reaching  the  result  already 
announced. 

It  is  again  insisted  that  there  is  a  defect  in  the  petition 
filed  and  ih  the  order  made  thereoh,  becHtise  the  petition 
prays  for  the  condemnation  of  a  right  of  way  across  land 
of  two  persons,  each  x)er8on  having  no  interest  in  the  land 
of  the  other.  The  petition  seeks  an  appointment  of,  and 
the  order  appoints,  commissioners  to  condemn  a  ronte 
across  the  land  of  Mr.  Duke,  and  also  a  route  across  the 
land  of  Mr.  Foster.  I  think  that  there  is  uo  substance  in 
this  criticism  of  the  papers. 

The  first  section  of  the  act  of  1880  (Pamph.  L.^p.  201),  as 
well  as  the  first  section  of  the  act  of  1890  {Pamph.  L.^  p. 
489),  provides  that  the  names  of  any  number  of  owners  or 
any  number  of  descriptions  of  the  premises  desired  may  be 
mentioned  in  one  petition. 

The  counsel  for  the  prosecutors  contend  that  this  pro- 
vision means,  that  in  case  there  are  several  owners  of  the 
same  piece,  having  common  interests,  or  there  are  several 
pieces  belonging  to  the  same  owner,  then  all  such  owners 
and  all  such  pieces  may  be  included  in  one  petition.  The 
meaning  of  the  provision  is  not  so  confined.  The  inclusion 
of  several  owners  of  the  same  piece  of  land  was  common 
and  legal  without  tlie  aid  of  this  statute.  The  provision 
was  adopted  to  avoid  the  trouble  and  expense  of  several 
proceedings  against  distinct  owners,  and  to  authorize  that 
which  has  been  done  in  this  case. 

It  is  again  objected  that  the  petition  and  order  do  not 
describe  the  line  of  telephone  poles  and  wires,  nor  the 
premises  to  be  occupied  thereby,  nor  suflBciently  describe 
the  rights  to  be  acquired  by  said  company. 

There  was  a  map  tiled  with  the  petition  and  referred  to 
in  the  petition  as  a  map  whicli  the  petitioner  prays  may  be 
considered  as  forming  a  part  of  the  petition.  The  petition 
states  that  the  map  correctly  exhibits  the  road  adjoining 
the  lands  of  prosecutors  and  location  of  the  poles ;  that  the 
location  of  each  pole  is  indicated  in  a  small  circle  of  black 
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ink,  which  circle  is  numbered  in  red  ink  from  one  to 
twenty-seven,  which  is  the  total  number  of  poles  to  be 
erected  ;  that  the  distances  between  said  ^oles  are  indi- 
cated by  figures  in  black  ink  between  the  circles  ;  the  dis- 
tance of  the  poles  from  the  fence  on  the  southerly  side  of 
the  highway  is  indicated  by  figures  in  black  ink  beside  each 
circle ;  the  distance  of  the  poles  from  the  fence  on  the 
northerly  side  of  the  highway  is  indicated  by  figures  in  or 
about  the  center  of  the  highway. 

The  description  contained  in  the  petition,  as  already  set 
forth  in  connection  with  the  map  so  filed,  admittedly  con- 
tains a  very  definite  description  of  the  burden  to  be 
imposed  upon  the  land.  The  objection  urged  is,  that  the 
map  was  not  physically  attached  to  the  petition.  It  would 
have  been  well  to  have  so  attached  it. 

But  it  accompanied  the  petition,  was  marked  with  a 
letter  mentioned  in  the  petition  as  distinguishing  it,  and  it 
could  not  have  been  overlooked  or  mistaken  for  anything 
other  than  a  part  of  the  petition. 

I  think  the  description  thus  given  conformed  to  all  legal 
requirements. 

The  result  is,  that  both  writs  are  dismissed* 


NOTB.— See  Index  to  this  and  previous  volumesy  title  *' Telephone  and 
Ulephone  companies." 
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The  City  of  Richmond. 
Western  Uxiox  Tel.  Co.  v.  Ixman  &  I.  S.  S.  Co.,  limited. 
In  MAX  &  L  S.  S.  Co.,  limited,  v.  AVestern  Union  Tel.  Co. 

District  Courts  S.  D.,  New  York,  June  24i  ^S90, 

(43  Fed.  R.  83.) 
Post-roads  act.— Wires  obstructino  kattgable  stream. 

The  wires  of  the  Western  Union  Telegraph  Company  are  carried  acroes  the 
Hadson  rirer  from  New  Tork  to  Jersej  City,  by  means  of  cables  carried 
abore  the  solid  bed  of  the  river,  in  "  navigable  mud  **  which  abounds 
there. 

Tlie  propeller  blades  of  a  steamship  of  the  Inman  line,  jcist  in  from  Liver- 
pool,  while  nangating  this  mad,  as  large  vessels  were  wont  to  do,  fouled 
w.th  and  broke  a  large  number  of  the  cables,  and  the  vessel  also  sus- 
tained considerable  injury. 

Cross  actions  were  brought  by  both  telegraph  and  steamship  companies,  to 
recover,  each  from  the  other,  for  the  injuries  thus  sustained  ;  the  tele- 
graph company  claiming  that  under  the  act  of  Congress  of  1806  (U.  S. 
R  S.,  see.  5263,  et  9eq),  it  had  the  right  to  maintain  its  wires  anywhere 
beneath  the  water  of  the  river,  and  thus  was  rightly  in  the  mud,  though 
it  was  **  navigable  ; "  and  the  steamship  company  relying  on  the  pro- 
vision of  said  statute  that  the  wires  must  be  so  placed  as  not  to  interfere 
with  navigation,  and  claiming  the  right  to  navigate  mud  as  well  as 
water. 

The  contention  of  the  steamship  company  was  sustained. 

Case  of  this  series  cited :  Bianehard  ▼.  W,  U.  Tel,  Co,,  voL  1,  p.  176. 

In  admiralty.    Cross  libels.    Facts  stated  in  opinion. 

Dillon  &  Swayne^  for  respondents. 

BiddZe  A  Ward,  for  libelants. 

Brown,  J. :  The  above  cross-libels  were  filed  to  recover 
the  damages  sustained  by  the  respective  parties  through 
the  fouling  of  the  propeller  blades  of  the  steamer  City  of 
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Bichmond  with  the  submerged  telegraph  cables  of  the 
Western  Union  Telegraph  Company  a  little  outside  of  the 
end  of  the  pier  of  the  Dutch  Steamship  Company  at  Jersey 
City,  in  the  North  river,  on  the  19th  of  August,  1887.  The 
telegraph  company  had  21  cables  running  under  the  North 
river  at  Cortlandt  street,  New  York,  connecting  with  the 
wires  at  Jersey  City.  The  cables  were  iiin  under  the 
stringers  of  the  pier,  and  made  fast  to  several  spiles  under 
the  pier  at  about  low-water  mark,  mostly  about  60  feet 
inside  of  the  exterior  end  of  the  pier.  They  were  laid  from 
the  New  York  end,  being  reeled  off  from  a  drum  carried  by 
a  boat  crossing  towards  the  Jersey  side.  When  brought  to 
the  spiles  under  the  pier,  they  were  pulled  in  as  tightly  as 
five  or  six  men  could  pull  them,  and  then  made  fast. 

The  waters  of  the  North  river  are  constantly  depositing 

more  or  less  of  a  fine  sediment.    The  deposits  are  most 

copious  on  the  Jersey  side,  where  a  slight  bank  of  mud  is 

thereby  formed  in  front  of  the  piers  in  question,  and  at  a 

little  distance  from  them.    The  deposits  are  of  every  degree 

of  consistency,  from  muddy  water  down  to  the  solid  bed  of 

the  river.    It  is  the  ordinary  practice  for  vessels  of  deep 

draught,  in  going  in  and  out  of  the  slips  in  that  vicinity, 

to  plow  more  or  less  through  this  navigable  mud.    On  the 

19th  of  August,  1887,  the  City  of  Richmond,  having  just 

arrived  from  Liverpool,  finding  that  her  slip,  which  was 

immediately  below  the  Dutch  pier  above  referred  to,  was 

full,  so  that  she  could  not  then  get  a  berth,  rounded  to  in 

the  flood  tide,  and  landed  her  cabin  passengers  at  the  end 

of  the  pier  below,  and  then  proceeded  to  back  away  from 

the  end  of  the  pier,  in  order  to  come  to  an  anchorage  for 

the  purpose  of  transferring  her  steerage  passengers  bound 

for  Castle  Garden.    While  backing  through  this  mud,  her 

keel  and  propeller  blades  caught  the  cables  running  through 

the  mud,  and  became  badly  entangled  in  them.    Twelve  of 

the  twenty-one  cables  were  broken.    Some  became  so  firmly 

wound  around  the  propeller  and  shaft  that  it  was  necessary 

to  dock  the  steamer  in  order  to  clear  them,  to  her  damage, 

as  alleged,  of  $2,000.    The  cost  of  repairing  the  cables  is 
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alleged  to  be  $10,788,  and  the  telegraph  company  claims 
$50,000  in  addition  for  the  loss  of  the  use  of  the  same  dar- 
ing 16  days. 

The  act  of  Congress  passed  July  24,  1866,  (Rev.  St,  U.  S. 
§  6263),  authorizes  any  telegraph  company  to  ''construct, 
maintain,   and  operate  lines  of  telegraph  over,  under  or 
across  the  navigable  streams  or  waters  of  the  United  States," 
provided  they  are  ''  so  constiiicted  and  maintained  as  not 
to  obstruct  the  navigation  of  such  streams  or  waters."   The 
libel  of  the  telegraph  company  alleges  that  the  cables  were 
''laid  and  maintained  upon  the  bed  of  said  stream  so  as 
not  to  interfere  with  the  navigation  of  such  stream  ;"  that 
the  location  and  use  of  the  cables  thus  laid  were  well  known 
to  the  owners  of  the  steamer,  their  agents  and  servants ; 
and   that   their   loss   and    damage   were   caused  by  the 
steamer's  wrongful  and  negligent  attempt  to  navigate  in 
the  vicinity  of  said  cables  when  the  tide  was  low,  and  when 
there  was  not  water  of  sufficient  depth  to  float  her  vnthout 
coming  in  contact  with  the  bed  of  the  stream.    The  libel 
and  answer  of  the  steamship  company  allege  that  the  place 
where  the  cables  were  laid  is  constantly  used  by  steamships 
and  other  vessels  engaged  in  carrying  on  commerce  and 
navigation  on  the  Hudson  river ;  and  that,  although  there 
is  not  much  water  there  for  vessels  of  large  size  and  deep 
draught,  the  said  cables  were  laid  without  any  protection 
whatever,  and  with  nothing  to  indicate  the  place  wheta 
they  lay  ;  that  the  steamer  was  managed  with  all  proper 
care,  and  that  the  loss  was  caused  by  the  wrongful  obstruc- 
tion of  navigation  by  said  cables,   and  by   the  careless 
and  improper    manner    in  which  the    cables  were  laid, 
rendering   navigation   dangerous   and   unsafe.    The   evi- 
dence shows  that  each  cable  was  about  one  and  one-half 
inches  in  diameter,  and,  running  a  mile  in  length  from  pier 
to  pier,  weighed  about  8  tons ;  that  at  the  exterior  end  of 
the  Dutch  pier  the  cables  were  raised  several  feet  above  the 
muddy  bottom,  but  struck  the  mud  about  20  feet  outside  of 
the  pier,   and  thence  sank  deeper  in  the  mud  as  they 
extended  outward  in  the  stream,  going,    so  far  as  the 
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evidence  shows,  about  a  foot  and  a  half  deep.  The  mastex 
and  the  pilot  in  charge  of  the  City  of  Richmond  testify 
that  they  had  no  notice  of  the  cables,  or  of  their  position, 
and  that  there  was  no  sign  at  the  pier  indicating  theii 
presence.  More  or  less  of  snch  cables  had  mn  to  this  pie? 
since  1867.  Trouble  from  anchors  fouling  was  not  uncommon 
but  there  were  few  instances  of  difficulty  from  vessels. 

The  steamer  at  this  time  drew  24  feet  of  water.  The  tide 
was  ebb,  about  half  out.  The  steamer,  after  discharging 
her  passengers,  could  not  remain  at  the  end  of  the  dock, 
because  she  would  have  been  strained  by  taking  the  uneven 
ground  at  low  water.  She  could  not  move  ahead,  and  was 
therefore  obliged  to  back.  For  that  purpose  her  stem  was 
swung  out  into  the  river  by  two  powerful  tugs,  until  she 
made  an  angle  of  about  five  points  with  the  line  of  the 
shore.  In  doing  this  her  stem  was  brought  into  the  mud 
of  the  bank  outside,  above  referred  to,  and  two  hawsers 
were  parted  in  bringing  her  stern  round  to  that  angle.  This 
angle  was  thought  sufficient  by  the  pilot,  and  was  probably 
as  much  as  her  stem  could  be  swung  to  i)ort.  She  was  then 
backed,  as  above  stated,  reaching  the  middle  of  the  river 
without  her  officers  at  the  time  knowing  that  the  fouling 
had  occurred.  Large  steamers  had  long  been  accustomed 
to  came  to  the  docks  in  that  vicinity.  To  run  through 
more  or  less  of  such  mud  in  doing  so  was  and  is  an  ordinary 
oceurrenoe. 

The  telegraph  company  contend  that  they  had  a  right  to 
the  use  of  the  bottom  of  the  river  as  a  bed  for  their  cables ; 
that  when  laid  on  the  bottom,  under  the  act  of  Congress, 
the  cables  were  lawfully  there ;  that,  if  they  are  maintained 
there,  the  company  disc)iarges  its  full  duty,  and  that  other 
parties  interfering  with  them  do  so  at  their  own  peril ; 
that  the  bottom  of  the  stream  is,  in  all  cases,  the  limit  of 
the  rights  of  navigation  ;  and  that  the  prohibition  of  any 
'^ obstruction"  in  the  act  of  Congress  does  not  embrace 
mere  inconveniences  to  which  vessels  may  be  subjected  by 
the  cables,  but  refers  only  to  those  permanent  conditions 
which  prevent  navigation,  and  not  merely  incommode  it. 
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An  elaborate  brief  has  been  filed,  and  numerous  cases  cited 
in  support  of  these  contentions.  Most  of  the  cases  cited 
refer  to  highways  and  bridges,  or  other  authorized 
structures,  in  which  the  acts  authorizing  such  structures 
have  been  held  not  to  regard  the  occasional  or  minor  incon- 
venience that  may  incidentally  arise.  Only  two  cases  have 
been  referred  to  that  deal  with  the  fouling  of  cables  by 
vessels,  viz.,  that  of  Stephens  &  C.  Transp.  Co.  v.  Western 
U.  Tel.  Co,,  8  Ben.  602,  and  Blanchard  v.  Telegraph 
Co.,  60  N.  Y.  510,  in  both  of  which  the  cables  were  found 
to  be  an  obstruction  to  navigation,  the  evidence  in  both 
showing  that  they  ran  above  the  bed  of  the  stream. 

As  applied  to  navigation,  I  cannot  sustain  the  distinction 
contended  for  between  an  obstruction  and  an  interference. 
The  cables,  whatever  their  exact  position  was,  were  in  a 
permanent  position.  If  they  interfered  at  all  with  the 
rightful  or  necessary  use  of  steamers  in  that  locality,  the 
interference  was  also  permanent.  And  a  permanent  inter- 
ference, which  prevents  a  vessel  from  going  where  she 
ordinarily  has  a  right  to  go,  and  where  in  her  manoeuvres 
she  may  find  it  necessary  to  go,  whether  that  necessity  be 
constant  or  frequent,  or  only  occasional,  as  emergencies 
may  compel  her,  seems  to  me  to  constitute  an  "  obstruc- 
tion." The  libel  alleges  that  the  cables  as  laid  did  not 
'* interfere"  with  navigation.  Allek,  J.,  in  the  case  of 
Blanchard,  supra,  citing  People  v.  VanderbiU,  26  N.  Y. 
287,  says : 

"  The  Hudson  river,  at  the  point  of  the  injury,  is  a  public 
navigable  stream,  and  those  navigating  it  for  commercial 
purposes,  and  using  it  as  a  highway  for  vessels,  have  the 
primary  and  paramount  right  to  it,  and  every  interference 
with  or  obstruction  of  the  navigation,  or  hindrance  to  the 
free  passage  of  vessels  upon  it,  is  prima  faci^  a  nuisance 
and  unlawful." 

Continuing,  he  observes  that,  while  minor  obstructions 
and  temporary  inconveniences  are  made  lawful  and  toler- 
ated, the  necessary  obstruction  should  "in  every  case  be 
reduced  to  its  minimum,"  and  that,  "if  there  is  an  nnnec- 
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essary  interference  with  navigation,  the  act  becomes  unlaw- 
ful by  reason  of  the  excess  of  the  limits  within  which 
obstructions  are  allowed,  in  the  interests  of  the  public. 
*  *  *  From  the  evidence  in  this  case,"  he  continues,  "it 
is  quite  evident  that  the  wires  and  cables,  in  making  con 
tinuous  telegraph  lines,  can  be  so  placed  in  the  bed  of  the 
stream  ♦  *  *  as  not  in  the  least,  or  under  any  circum- 
stances, to  interfere  with  the  unobstructed  use  of  such 
streams  for  the  purposes  of  navigation.  *  *  ♦  It  can 
only  be  when  improperly  laid,  or  they  have  become  dis- 
placed, that  vessels  adapted  to  the  navigation  can  come  in 
contact  with,  and  either  cause  injury  to  or  receive  injury 
from  them.  *  *  *  Telegiuph  cables  so  laid  ♦  ♦  ♦ 
as  to  *  *  *  come  in  contact  with  vessels  navigating 
the  stream  with  such  draught  as  the  depth  of  water  will 
I)ermit,  and  which,  but  for  such  cables,  would  pass  without 
difficulty  or  interruption,  are  improperly  placed,  and  do 
injuriously  interrupt  navigation." 

These  principles  seem  applicable  to  this  case,  and  to  be 
sufficient  for  its  determination.  The  soft,  yielding,  navi- 
gable mud,  in  which  these  cables  were  more  or  less 
immersed,  is  not  to  be  confounded  with  the  solid  bed  of  the 
stream  referred  to  in  the  above  cases.  Such  mud  con- 
stitutes no  sharply  defined  bottom.  It  changes  from  time 
to  time,  and  is  dredged  out  as  occasion  requires.  It  admits 
of  navigation  by  steamers  through  it,  and  forms  a  part  of 
the  available  draught  of  water,  and  as  such  it  is  counted  on 
and  constantly  used.  The  line  of  division  between  such 
navigable  mud  and  the  true  bottom  is  distinguishable  by 
on  other  test  than  the  practical  one  of  the  ability  of  the 
ship  to  plow  through  it.  So  far  as  affects  the  rights  of 
navigation,  whatever  depth  of  mud  of  this  variable  con- 
sistency steamers  are  accustomed  to  plow  through,  and  do 
and  must  plow  through,  in  the  course  of  their  manoeuvres 
in  and  about  the  docks,  is  to  be  treated  as  a  part  of  the 
stream,  and  not  as  a  part  of  the  solid  bottom. 

No  doubt  complaint  cannot  be  lawfully  made  of  incon- 
VOL.  Ill — 36. 
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venieDoes  that  arise  necessarily  from  the  laying  of  cables 
pursuant  to  the  act  of  Congress ;  but  there  is  no  evidence, 
nor  can  it  be  inferred,  that  this  obstruction  or  interference 
with  the  backing  of  steamers  through  the  soft  mnd  was 
necessary.  Not  only  were  no  pains  taken  to  sink  the 
cables  below  the  depth  of  silt  that  vessels  might  use,  but 
the  cables  were  not  allowed  to  sink  the  distance  that  their 
whole  weight  would  carry  them,  since  at  the  end  of  the 
wharf  they  were  raised  up  so  as  to  be  several  feet  above  the 
mud. 

The  tel^i^ph  company's  contention  amounts  to  this: 
that  it  has  a  right  to  the  exclusive  use  of  the  silt  or  mud 
for  its  cables,  without  interference  from  vessels.  Such, 
however,  is  not  the  language  of  the  act  of  Congress.  That 
act  permits  the  cables  to  go  ^' under  water"  but  "not 
so  as  to  obstruct  navigation."  Nothing  in  the  act  gives 
any  absolute  right  to  lay  cables  in  all  cases  on  the  very  top 
of  even  a  solid  bottom.  A  cable  so  laid  would  not  per- 
fectly meet  even  the  language  of  the  statute,  for  it  would 
still  be  in  ^ne  water,  and  not,  as  the  statute  says,  "undeX 
the  waters."  Circumstances  might  exist  where,  if  it  were 
reasonably  practicable,  the  cables  would  be  required  to  be 
laid  below  the  surface  of  even  a  solid  bottom;  or,  as 
AUiBN,  J.,  says,  "in  the  bed  of  the  stream,"  and  not 
merely  on  the  surface  of  the  bed. 

The  language  of  the  act  should,  however,  be  construed  in 
reference  to  the  practical  objects  in  view,  viz.,  to  &cilitate 
communication  by  cable  on  the  one  hand,  while  not  per- 
mitting the  obstruction  of  navigation  on  the  other.  When 
cables  can  reasonably  be  laid  so  as  not  to  interfere  with 
navigation,  plainly  they  must  be  so  laid.  In  mud  of  such 
varying  consistency  as  lines  the  shores  of  the  North  river, 
there  can  be  no  practical  difficulty  in  sinking  cables  so 
deeply  as  not  possibly  to  interfere  with  the  movements  of 
vessels  in  any  and  all  emergencies  of  navigation.  The  use 
by  steamers  in  this  harbor  of  the  undefined  margin  of  silt 
between  the  solid  ground  and  clear  water  is  necessary. 
Every  inch  that  can  be  utilized  is  needed,  and  should  be 
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scrnpnlonsly  preserved  for  tlie  uses  of  nayigation,  as 
against  all  unnecessary  interference.  Any  unnecessary 
interference  with  the  free  movements  of  vessels  is,  in  my 
judgment,  an  '^obstruction  to  navigation"  within  the 
meaning  and  the  intent  of  the  act  of  Congress. 

I  must  find  that  there  was  no  necessity  for  these  cables 
being  where  they  were,  and  that  the  telegraph  company, 
under  the  act  of  Congress,  was  bound  to  lay  them  deep 
enough,  as  they  easily  could  have  done,  not  to  interfere 
with  steamers,  to  whatever  depth  of  navigable  mud  and 
water  they  might  plow  through.  On  this  ground,  without 
considering  the  question  of  notice,  or  lack  of  notice,  of  the 
existence  of  the  obstruction,  by  a  proper  sign  upon  the 
adjacent  dock,  the  libel  of  the  telegraph  company  is  dis- 
missed, and  that  of  the  steamship  company  sustained  with 
costs. 

NOTR.— See  Blandhard  v.  W.  U.  Tel.  Co.,  voL  1,  p.  176. 


Ukited  States  v.  Union  Pacific  Railway  Co.  bt  ai. 

iMrcmt  Court,  8,  D.,  New  York,  FfSbruary  16 ^  189 U 

(43  Fed.  Rep.  221.) 

GOVEBNMENT  TELEGRAMS. 

Between  oertain  points  on  the  line  of  the  Union  Pacific  Railroad,  both  the 
laOroad  company  and  the  Western  Union  Telegraph  Company  had  lines 
of  wires.  By  agreement,  during  the  time  in  question  the  lines  of  the 
two  companies  were  operated  jointly,  by  agents  jointly  employed ;  each 
company,  howoTor,  reserring  to  itself  the  exclusive  use  of  certain  wires. 
Each  company  was,  by  statute,  in  consideration  of  property  and  privi- 
leges granted,  bound  to  transmit  government  messages  upon  special 
terms  and  conditions ;  the  railroad  company  at  usual  rates,  but  the  pay- 
ment to  be  applied  upon  certain  bonds  which  it  had  received  ttova  the 
government ;  the  telegraph  company,  at  rates  fixed  by  the  poetmaster- 
fl^neraL 
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In  an  action  brought  to  recover  the  aggregate  moneys  which  had  been 
paid  for  the  transmission  of  a  large  number  of  telegrams  sent  by  gOTern- 
ment  officials,  upon  the  ground  that  they  should  have  been  sent  under 
the  railway  rather  than  the  telegraph  statute  or  contract,  the  goTern- 
ment,  plaintiff,  was  defeated ;  it  appearing  that  the  messages  were 
delivered  for  transmission  upon  blanks  of  the  telegraph  company,  paid 
for  at  the  rates  fixed  by  the  postmaster-general,  pursuant  to  the  tele- 
graph companies'  act,  and  no  demand  or  request  made  or  infonnatioa 
given  that  they  were  to  be  sent  over  the  railway  rather  than  the  tele- 
graph co.'s  wires. 

At  law. 

Edward  Mitchell,  TJ.  S.  Dist.  Att'y. 

Artemus  H.  Holmes^  for  the  Union  Pacific  Railroad 
Company. 

Rush  Taggart  and  C.  J".  M.  Gwinn.  for  the  Western 
Union  Telegraph  Company. 

Lacombe,  Circuit  Judge  :  The  exhaustive  arguments  of 
counsel  have  covered  a  much  broader  field  of  discussion 
than  seems  necessary  for  the  determination  of  the  case. 
The  claim  is  for  $12,495.62,  being  the  aggregate  amount  of 
various  sums  of  money  paid  by  different  officers  of  the 
government  to  the  Western  Union  Telegraph  Company  for 
the  transmission  of  telegraphic  messages  over  the  line  of 
the  Union  Pacific  Railroad  Company  from  Counsel  Bluffs 
to  Ogden,  and  from  Kansas  City  to  Boaz.  The  railway 
company,  or  its  predecessors  in  interest,  whose  obligations 
and  liabilities  it  has  assumed,  received  from  the  govern- 
ment large  grants  of  land  and  bonds,  under  the  acts  of 
1862  (12  St.  U.  S.  489),  and  1864  (13  St.  U.  S.  356),  to  aid  in 
the  construction  and  maintenance  of  railway  and  tele- 
graphic lines  west  of  the  Mississippi  river.  By  virtue  of 
section  6  of  the  act  of  1862,  above  named,  it  was  provided 
that,  in  consideration  of  the  grants  of  lands  and  bonds  to 
aid  in  the  building  of  railroad  and  telegraphic  lines,  the 
companies  receiving  the  sxme  should  (among  other  things), 
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Keep  the  telegraph  line  in  repair  and  use,  and  should  at  all  times  trans- 
mit dispatches  over  said  telegraph  line  *  *  *  for  the  government 
^vrhenever  required  to  do  so  by  any  department  thereof,  and  that  the  govern- 
ment should  at  all  times  have  the  preference  in  the  use  of  the  same,  *  •  • 
at  fair  and  reasonable  rates  of  compensation,  not  to  exceed  the  amounts 
paid  by  private  parties  for  the  same  kind  of  service. 

All  compensation  for  such  services  rendered  for  the 
government  were  to  be  applied  to  the  payment  of  the  bonds 
and  interest  nntil  the  whole  amount  was  fully  paid.  By 
section  15  of  the  act  of  1864,  above  mentioned,  the  several 
companies  named  (including  the  defendant  railway  com- 
pany's predecessors)  were  required  to  use  their  telegraph 
lines  for  all  purposes  of  communication,  so  far  as  the 
public  and  government  are  concerned,  as  one  continuous 
line ;  and  the  proprietor  of  any  line  of  telegraph  author- 
ized by  the  act  was  forbidden  to  refuse  or  fail  to  convey  for 
all  persons  requiring  the  transmission  of  news  and  messages. 
Under  these  acts  it  was  the  duty  of  the  defendant  railway 
company  to  be  prepared  at  all  times  with  the  requisite 
facilities  to  carry  out  these  obligations,  and  to  transmit 
dispatches  for  the  government,  whenever  required  to  do  so 
by  any  department  thereof,  at  the  rates  provided  for. 

Further  provision  for  securing  to  the  government  super- 
ior telegraphic  facilities  was  made  by  Congress  in  the  act 
of  July  24,  1866,  and  subsequent  acts  (now  found  in  sec- 
tions 5263-5268  of  the  Revised  Statutes),  whereby  the  use 
of  portions  of  the  public  domain,  and  of  materials  taken 
from  the  public  lands,  was  accorded  to  any  and  all  tele- 
graph companies  organized  under  State  laws  for  the  con- 
struction, operation  and  maintenance  of  their  lines  of 
telegraph.  These  privileges  were  conferred  only  on  such 
companies  as  should  file  with  the  postmaster-general  their 
written  acceptance  of  the  restrictions  and  obligations 
required  by  the  act.  Among  these  obligations  was  that  of 
transmitting  government  dispatches  over  their  lines  at 
rates  to  be  fixed  by  the  postmaster-general.  The  section 
reads  as  follows  : 
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Sec.  5266.  Telegrams  between  the  seTeral  departments  of  the  govenuneBt* 
and  their  officers  and  agents,  in  their  transmission  over  the  lines  of  mbj 
telegraph  company  which  has  been  given  the  right  of  way,  timber,  or  flte* 
tion  lands  from  the  pabKc  domain,  shall  have  priority  over  all  otlier  boaf- 
nesB,  at  such  rates  as  the  postmaster-general  shall  annually  ilz. 

Prior  to  the  sending  of  the  dispatches  covered  by  the 
complaint,  the  Western  Union  Telegraph  Company  had 
filed  such  written  acceptance.     Du.ing  all  the  time  covered 
by  the  claim  of  the  complaint  it  maintained  and  operated 
(as  set  forth  below)  lines  of  telegraph  between  Council 
Bluffs  and  Ogden,  and  between  Kansas  City  and  Boaz. 
The  postmaster-general,  from  time  to  time,  fixed  the  rates 
for  transmission  of  government  messages,  as  provided  by 
section  5266.     The  amount  claimed   in  the  complaint  is 
arrived  at  by  a  calculation  in  which  these  special  rates  are 
employed,  and  is  very  much  less  than  it  would  be  if  calcu- 
lated at  the  ordinary  commercial  rates  prevailing  along 
those  lines  at  that  time.    At  the  time,  then,  tL.it  the  dis- 
patches which  are  the  subject  of  the  action  were  sent,  the 
government  was  entitled,  over  the  lines  above  referred  to, 
to  call  upon  either  of  these  defendant  corporations  to  take 
and  transmit  the  same  in  accordance  with  the  obligations 
into  which  such  corporations  had  entered,  in  return  for 
government  aid.      It  had  its    choice  of    agencies.      The 
defendants  do  not  dispute  the  proposition  that,  had  the 
government  officer  who  sent  the  dispatch  required  the  agent 
who  received  it  to  send  it  by  the  railway  wires,  the  provisions 
of  the  railway  acts,  above  referred  to,  as  to  rate  and  dis- 
tribution of  the  proceeds,  would  apply.    Nor,  on  the  other 
hand,  can  it  be  disputed  that,  if  such  officer  had  delivered 
the  dispatch  to  the  agent  of  the  telegraph  company  for 
transmission  as  a  government  telegram  at  the  rates  fixed  by 
the  postmaster-general,  it  would  have  been  the  duty  of  the 
telegraph  company  to  give  it  priority,  and  to  transmit  it  at 
those  rates,  under  the  provisions  of  the  telegraph  acts.    As 
matter  of  fact,  all  of  said  messages  were  delivered  to  the 
Western  Union  Telegraph  Company  by  the  agent  or  officer 
of  the  government  sending  the  same,   written  upon  the 
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Western  Union  Telegraph  Company's  blanks,  and  each  one 
directed  to  the  receiver  of  such  message  at  the  point  of 
destination  and,  without  any  direction  to  transmit  the  same 
over  the  bounded  jwrtion  of  the  line  of  telegraph  of  the 
Union  Pacific  Railway  Company  for  the  whole  or  any 
part  of  the  distance.  The  comx)ensation  for  each  of  the 
messages  was  computed  and  paid  for,  as  one  entire  service, 
(whether  it  was  wholly,  or  partly  only,  over  the  lines  from 
Council  Bluffs  to  Ogden,  and  from  Kansas  City  to  Boaz),  at 
l^e  then  ruling  rate  for  such  entire  distance  fixed  by  the 
postmaster-general.  The  dispatches  were  paid  for  either  by 
the  sender  or  the  receiver,  and  have  been  allowed  to  him 
upon  the  settlement  of  his  account.  It  is  claimed  by  the 
government,  however,  that  the  circumstances  under  which 
the  dispatches  were  delivered  for  transmission  were  such  as 
to  entitle  it  to  claim  that  the  agency  chosen  for  the  service  was 
the  railway,  and  not  the  telegraph  company,  and  that  the 
former  was  thas  required  to  transmit  them  under  the  tenns 
of  its  charters. 

Prior  to  July  1, 1888,  the  Western  Union  had  constracted 
and  was  operating  continuous  telegraph  lines  on  or  near 
the  roadbed  of  the  railway  company  from  Council  Bluffs  to 
Ogden,  and  was  also  operating  continuous  lines  along  or 
upon  the  roadbed  of  the  railway  company  from  Kansas 
City  to  Boaz.  Upon  July  1,  1881,  the  defendants  under- 
took to  enter  into  an  agreement  for  the  joint  operation  of 
all  these  lines,  and  of  the  lines  constructed  by  or  then 
operated  by  the  railway  company,  and  during  the  time  cov- 
ered by  the  claim  of  the  complaint,  operated  the  same  in 
accordance  with  the  terms  thereof.  Inasmuch  as  this 
agreement  could  in  no  way  alter  the  obligations  which  the 
contracting  parties  owed  to  the  government  under  the  stat- 
utes above  referred  to,  it  is  not  necessary  to  discuss  its 
validity,  nor  to  refer  to  its  terms,  save  in  the  following 
particulars :  The  persons  who  were  to  receive  and  transmit 
Bueh  messages  as  might  be  delivered  at  the  several  stations, 
whether  on  commercial  or  on  government  business,  were  the 
employees  of  the  railway  company,  who  thereafter  acted  as 
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agents  for  both  the  telegraph  and  the  railway  company. 
At  each  receiving  station  the  same  individual  received  the 
"telegrams  between  the  several  departments  of  the  govern- 
ment and  their  officers  and  agents, '^  for  the  transmission  of 
which  only  the  special  rates  fixed  by  the  postmaster-gen- 
eral, under  the  telegraph  acts,  were  to  be  charged;  and 
also,  * '  the  dispatches  for  the  government,  whenever  required 
to  do  so,  by  the  department  thereof,"  which  were  to  be 
accounted  for  in  the  manner  prescribed  by  the  railway  acts. 
Each  party  reserved  the  exclusive  use  of  not  exceeding 
three  wires  between  Council  Bluffs  and  Ogden,  and  not 
exceeding  two  wires  between  Kansas  City  and  Denver 
(which  is  beyond  Boaz).  There  is  nothing  to  show  that 
under  this  agreement  the  railway  company  disabled  itself 
from  fulfilling  its  obligations  under  the  statutes.  It  had 
operators  to  receive  the  dispatches  it  might  be  required  to 
transmit,  and  wires  by  which  to  transmit  them,  and  could 
certainly  have  kept  an  account  of  all  such.  It  did  not, 
indeed,  keep  such  account  of  the  dispatches  enumerated 
in  the  bill  of  particulars.  But  if  it  appears  that^the  govern- 
ment did  not,  as  between  the  two  systems  of  telegraphic 
service,  in  each  of  which  it  had  reserved  special  advantages 
to  itself,  make  choice  of  the  railway ;  if  it  never  required 
the  transmission  of  the  dispatches  in  the  manner  provided 
in  the  railway  acts  —  the  railway  company  was  under  no 
obligation  to  keep  such  account.  The  statute  contem- 
plates some  act  of  selection,  something  which  shall  require 
the  railway  company  to  fulfil  its  obligation.  No  doubt,  a 
formal  requisition  by  a  department  of  the  government  is 
not  in  each  case  necessary.  The  officers  and  employees  ol 
such  department  may  fairly  be  considered  its  agents  foi 
that  purpose,  but  their  acts  must  go  to  the  extent  of  indi- 
cating that  on  behalf  of  the  department  they  claim  the  ful- 
filment of  such  obligation. 

The  first  item  on  the  bill  of  particulars  is  a  dispatch 
from  Jeflfersonville  to  San  Francisco.  Neither  of  these 
places  is  on  the  subsidized  line.  At  neither  of  them  was 
there  any  agent  of  the  railway  company.    The  delivery  on 
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the  Western  Union  blank,  to  a  Western  Union  agent  at  the 
former  place,  of  a  dispatch,  whose  nature  indicated  that  it 
was  entitled  to  special  facilities  and  rated  at  the  hands  of 
the  telegraph  company,  and  with  no  further  request  than 
that  it  should  be  forwarded  to  its  destination,  was  in  no 
sense  a  requirement  that  at  some  remote  point  it  should  be 
transferred,  for  a  i)ortion  of  the  route,  to  another  tele- 
graphic system,  from  which  the  government  was  entitled, 
if  it  chose,  to  require  a  different  service  upon  different 
terms.  It  was  the  duty  of  the  agent  receiving  it  to  forward 
it  at  once,  and,  if  it  were  possible,  without  break,  to  its 
destination.  If,  in  its  transit,  it  were  taken  at  some  inter- 
mediate i)oint  by  an  agent  of  the  telegraph  company,  who 
was  also,  at  that  point,  an  agent  of  the  railway  company, 
and  operating  the  wires  of  both,  it  would,  in  the  absence 
of  any  instructions,  have  been  an  unwarranted  interference 
on  his  part  with  the  government's  right  of  choice,  to  have 
undertaken  to  make  the  change.  It  was  not*  for  him  to 
determine  which  of  its  two  subsidized  systems  was  to  be 
employe!.  He  was  bound  to  know  that  the  message 
which  had  thus  come  over  the  wires  of  his  company  was 
being  transmitted  at  special  rates,  and  had  no  authority, 
by  transferring  it  to  another  system,  to  alter  those  rates 
for  any  i)ortion  of  the  route.  Which  of  the  two  systems 
it  was,  on  the  whole,  for  the  best  interest  of  the  govern- 
ment to  employ,  was  a  matter  to  be  determined  by  its 
agents,  not  by  those  of  the  defendants.  Nor  does  it  seem 
reasonable  to  apply  any  different  rule  where  the  dispatch 
was  delivered  at  a  station  on  the  line  of  the  road  where 
the  operator  was  an  agent  of  both  companies.  The  presen- 
tation of  the  dispatch  on  a  Western  Union  blank  (and 
also,  in  the  case  of  prepaid  messages,  the  payment  of  the 
special  rate),  without  any  direction  to  use  the  railway 
system,  was  notice  to  him,  which  he  could  not  disregard, 
to  give  to  the  message  the  advantages  which  accrued  from 
its  transmission  by  the  Western  Union  lines.  Verdict 
directed  for  defendants. 
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Aldbama  Supreme  Court,  Apr,  S,  1890. 
(89  Ala.  510.) 

Delay  in  deuvert  of  telegram. — LmmNa  time.— Uxrbpkatbd  mes^ 

SAQE.— Damages.— Free  deliveby  limit. 

A  stipulation  in  a  telegraph  blank,  that  claims  for  damages  must  be  pre- 
sented in  writing  within  sixiy  days  after  the  message  was  presented  for 
transmission,  is  sufficiently  complied  with  by  the  commencement  of  an 
action  within  that  time. 

A  regulation  fixing  a  limit  beyond  which  free  deliyery  of  telegrams  will 
not  be  made,  is  reasonable  ;  and  it  is  the  duty  of  the  sender  of  a  mes- 
sage, who  is  presumed  to  know  whether  or  not  the  addressee  lives  witliin 
the  free  delivery  limit,  to  make  arrangements  for  its  delivery.  Failing 
in  this,  he  can  have  no  cause  of  action  against  the  company  for  delay  in 
delivery. 

The  onus  of  proving  that  the  addressee  lives  within  the  free  delivery  di» 
trict  is  upon  the  sender. 

Where  mental  distress  is  a  natural  and  proximate  result  of  delay  of  a  telfr> 
gram,  it  is  a  proper  element  of  damages,  to  enhance  those  growing  ool 
of  the  breach  of  contract  for  prompt  delivery,  made  by  the  company 
with  the  sender. 

The  stipulation  in  telegraph  blanks  as  to  repetition  of  messages  has  nc 
application  to  a  case  where  the  message  was  transmitted  promptly  and 
correctly  to  the  terminal  office,  and  the  delay  happened  after  its  reoep> 
tion  there. 

The  insuflt  iency  of  business  at  a  telegraph  office  to  warrant  keeping  help 
enough  to  conduct  tlie  business  properly  is  no  excuse  for  breach  of  con* 
tract  for  prompt  delivery. 

Cases  of  this  series  cited  in  opinion :  Qrinnell  v.  TT.  U.  TeL  Co.,  vol.  1,  p. 
70 ;  You7ig  v.  W,  U,  Tel.  Co,,  vol.  1,  p.  187  ;  W.  U,  T^l.  Co.  ▼.  Raifu,  vol 
1,  p.  697 ;  Wadsworth  v.  W.  U,  Tel.  Co.,  vol.  2,  p,  736 ;  Oulf,  dc.  Co.  r. 
J.  T.  Levy,  vol.  1.  p.  643;  Stuart  v.  W.  U.  Tel.  Co.,  vol.  2,  p.  771; 
So  Relle  v.  W.  U.  Tel.  Co,,  vol  1,  p.  848;  Simpson  y,  W.  U,  Td.  Co., 
vol.  2,  p.  819 ;  West  v.  W.  U.  Tel.  Co. ,  vol.  2,  p.  588 ;  Logan  v.  W.  U. 
Tel.  Co.,  vol.  1,  p.  235;  Riissell  v.  W.  U.  Tel.  Co..  vol.  1,  p.  653;  W.  U, 
Tel.  Co.  V.  Cooper,  vol.  2,  p.  795  ;  W.  U,  Tel.  Co.  v.  H'ay,  voL  2,p.4o5; 
Tyler  V.  W.  U.  Tel.  Co,,  vol  1,  p.  14. 
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Appeal  from  Circuit  Court,  Mobile  county.  Actioii  for 
damages.    Appeal  by  defendant  below. 

The  ninth  request  to  chai^  the  jury,  the  refusal  of  which 
was  held  to  be  error,  was  that  a  regulation  fixing  a  free 
delivery  limit  was  reasonable,  and  if  the  plaintiff  failed  to 
comply  with  such  regulation  the  company  was  not  bound 
to  deliver  the  message  beyond  the  limit.  Further  facts 
sufficiently  appear  in  the  opinion. 

Qaylord  B.  QUtrk  and  F.  B.  ClatJc^  Jr.^  for  appellant. 
O.  L.  <ft  H.  T.  Smithy  contra. 

Stow*:,  C.  J. :  St.  Elmo  and  Grand  Bay  are  two  stations 
on  the  line  of  roads  operated  by  the  Louisville  and  Nashville 
Railroad  Company.  They  are  five  miles  apart,  and  are  small 
villages.  Louis  Henderson  resided  near  St.  Elmo  station, 
and  Dr.  Rohmer,  his  family  physician,  resided  near  Grand 
Bay  station.  At  noon,  June  28,  1887,  Henderson  procured 
to  be  dispatched  at  St.  Elmo,  to  Dr.  Rohmer  at  Grand  Bay, 
a  telegraphic  message  in  the  following  language :  "  Come, 
first  train,  to  see  my  wife.  Very  low."  This  message  was 
marked,  prepaid,  25  cents.  In  addition,  both  the  sender 
and  the  telegraph  operator  testified  that  Henderson  inquired 
what  the  charge  was,  and  on  being  informed  it  was  25  cents, 
paid  it  to  him.  The  message,  though  not  repeated,  reached 
the  operator  at  Grand  Bay  without  mistake  and  without 
delay. 

Dr.  Rohmer  testified  that  he  received  this  telegram  about 
9  o'clock  A.  M.,  June  27th,  the  day  after  its  transmission; 
that  it  was  handed  to  him  at  his  residence,  but  he  did  not 
state  by  whom.  He  tastified,  farther,  that,  if  he  had  received 
the  message  on  the  26th,  he  would  have  obeyed  it,  travel- 
ling either  by  train  or  by  private  conveyance.  He  reached 
the  i>atient  about  noon  on  the  27th,  and  relieved  the  intensity 
of  her  suffering;  but  she  died  about  six  hours  afterwards. 
He  did  not  know  whether,  if  he  had  reached  her  the  daj 
before,  her  life  could  have  been  saved.      Plaintiff  testified 
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that  when  the  telegram  was  sent  his  wife  was  suffering 
acutely,  and  that  her  suffering  increased  until  the  arrival 
of  the  doctor,  when  he  alleviated  it. 

The  present  action  was  brought  to  recover  damages  for 
the  non-delivery  of  said  telegram  within  a  reasonable  time. 
The  defendant  interposed  five  pleas  in  bar,  but  at  present 
we  purpose  to  consider  only  those  on  which  issues  ot  fact 
were  formed.  These  are  pleas  3  and  4.  A  demuner  was 
interposed  by  plaintiff  to  each  of  those  pleas,  3  and  4, 
and  the  demurrers  were  overruled.  There  was  no  error  in 
this. 

In  the  printed  caption  of  all  messages  sent  by  the  tele- 
graph company,  are  certain  conditions  on  which  the  com- 
pany receives  and  transmits  messages,  and  no  message 
is  received  or  sent  unless  it  is  written  on  the  company's 
blank  preceded  by  the  conditions.  The  message  in  this  case 
was  written  on  the  company's  blank,  and  was  preceded  by 
the  printed  conditions.  One  of  the  conditions  is  that  "  the 
company  will  not  be  liable  for  damages  in  any  case  where 
the  claim  is  not  presented,  in  writiag,  within  sixty  days 
after  sending  the  message."  Plea  No.  3  set  up  this  condi- 
tion, and  averred  that  the  claim  here  sued  on  was  not  pre- 
sented to  the  company  within  sixty  days  after  sending  the 
message.  To  this  plea  plaintiff  filed  a  replication,  averring 
that,  in  less  than  sixty  days  after  the  message  was  sent,  the 
present  suit  was  brought,  a  complaint  filed  setting  forth  the 
claim  of  damages  for  non-delivery  of  the  message,  and 
service  of  a  copy  of  the  complaint  on  the  defendant 
corporation,  all  within  sixty  days.  To  this  replication  the 
defendant  demurred,  ani  the  court  overruled  its  demurrer. 

There  are  decisions  which  hold  that  a  suit,  setting  forth 
the  ground  of  complaint,  instituted,  and  process  upon  it 
served,  within  the  sixty  days,  is  not  a  compliance  with  this 
regulation.  TFoZ/v.  W.  U.  Tel  Co.,  62  Penn.  St.  83;  W. 
U.  Tel.  Co.  V.  McKinney.  8  Amer.  &  Eng.  Corp.  Cas.  123. 
Such  regulation  is  generally  held  to  be  valid  and  binding. 
OrinneU  v.  N.  Y.  Tel.  Co.,  113  Mass.  299 ;  Young  r. 
Same,  65  N.  Y.  163 ;  W.  V.  Tel.  Co.  T.  Bainn,  63  Tex. 
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27 ;  Fire  Ins.  Co.  v.  Felrath^  Tl  Ala.  194.  Our  own  rulings 
on  a  question  not  distinguishable  from  this  in  principle 
have  been  diflferent.  E.  T.  Va.  &  Oa.  R.  R.  Oo.  v.  Bayliss^ 
74  Ala.  160 ;  A  <6  N.  R.  R.  Co.  v.  Morris,  65  Ala.  193 ; 
Same  v.  Bees,  82  Ala.  340.  The  Circuit  Court  did  not  err  in 
overruling  the  demurrer  to  the  replication  to  the  defendant's 
third  plea.  The  averments  of  that  replication  being  unques- 
tionably true  as  shown*  by  the  record,  that  line  of  defense 
will  receive  no  further  consideration. 

On  the  trial  of  this  cause  the  real  controversy,  both  in 
fact  and  law,  so  far  as  mere  rigid  of  recovery  was  con- 
cerned, arose  on  the  issue  raised  by  the  fourth  plea.  That 
plea  sets  up  as  a  defense  to  the  whole  action  that  the 
defendant  corporation  had  established  a  limit  within  which 
it  undertook  to  make  free  delivery  of  messages  sent  over 
its  wires,  which  limit  was  a  half  mile,  or  radius  of  a  half 
mile,  from  its  office,  at  places  having  the  population  that 
Grand  Bay  had ;  that  in  the  said  printed  heading,  which 
accompanied  and  formed  part  and  condition  of  every  written 
message  it  received  for  transmission,  including  the  one 
received  in  this  case,  was  and  is  the  following  clause: 
'*  Messages  will  be  delivered  free  within  the  established 
free-delivery  limits  of  the  terminal  office  ;  for  delivery  at  a 
greatdr  distance,  a  special  charge  will  be  made  to  cover  the 
cost  of  such  delivery ;"  and  that  Dr.  Rohmer,  to  whom  said 
message  was  sent,  did  not  live  within  the  said  free  delivery 
limits  of  »aid  office.  The  plea  then  avers  that  no  consider- 
ation was  paid  or  tendered  by  plaintiff  for  the  delivery 
beyond  the  free  delivery  limits,  and  no  notice  was  given  by 
the  sender,  nor  did  the  telegraphic  operator  know,  that  Dr. 
Rohmer  was  not  living  within  said  limits.  This  plea  was 
followed  by  much  pleading  and  many  rulings  of  the  court. 
We  will  not  set  out  the  various  steps  taken,  but  will 
declare  the  rules  by  which  the  relative  duties  of  the  parties 
must  be  determined. 

Telegraphy  is  a  quick  moving  substitute  for  mail  service, 
which,  by  contrast,  has  become  tardy.  Celerity  is  its 
boast,  and  when  rapid  communication  is  desired,  its  instru- 
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mentality  is  invoked.  It  cannot  be  prasumed  that  the 
operator  at  the  initial  or  receiving  office  will  know  every 
one  to  whom  a  message  is  proposed  to  be  sent  through  his 
office,  or  will  know  that  such  person  will  be  found  within 
the  free  delivery  limits  of  the  terminal  office.  The 
sendee  may  live  just  without  the  limits,  or  he  may  live 
miles  away.  Placing  the  duty  on  the  sender  of  ascertaining 
whether  the  person  to  whom  the  message  is  addressed 
resides  within  the  free  limits  is  a  reasonable  rule.  It  is 
reasonable,  because  in  most  cases  the  sender  will  know 
where  the  sendee  resides,  and  can  inform  the  operator.  In 
the  event  the  sender  does  not  know  the  residence  or  busi- 
ness office  of  the  sendee,  it  is  but  reasonable  to  require 
him  to  inform  himself,  or  to  make  provision  for  delivery 
beyond  the  limits,  should  it  be  found  that  the  residence  is 
beyond  them.  This  is  placing  the  duty  where  it  is  both 
reasonable  and  bearable,  instead  of  imposing  an  intolerable 
burden  on  the  operator  or  company.  The  reasons  will 
suggest  themselves,  without  being  stated.  The  rule  is  rea- 
sonable, and  law  is,  or  should  be,  reasonable. 

When  Henderson  applied  to  have  his  message  sent^  if 
Dr.  Rohmer  lived  more  than  a  half  mile  from  the  terminal 
office,  he  should  have  so  informed  the  operator,  if  he  knew 
it  or  could  learn  it ;  and,  if  he  was  in  doubt  whether  the 
doctor  lived  within  the  limits,  he  should  have  informed  the 
operator  and  made  provision  for  delivery  beyond  the 
limits,  if  he  desired  and  expected  prompt  delivery.  When 
a  message  is  handed  in  for  transmission,  the  presumption 
must  be  and  is  that  the  sendee  lives  within  the  limits  of 
free  delivery,  or  that  the  sender  takes  the  risk  of  delivery, 
unless  he  makes  arrangements  for  delivery  at  a  greats 
distance.  And  handing  in  such  message  without  explana- 
tion casts  no  duty  on  the  transmitting  operator  otlier  than 
to  forward  the  message  aecurately  and  with  proi)er  dili- 
gence. And  it  casts  no  duty  on  the  terminal  employees  or 
operator  other  than  to  copy  the  message  correctly,  and  to 
deliver  it  with  all  convenient  speed,  if  the  sendee  reside 
within  the  free  delivery  limits. 
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What  we  have  said  is  inteaded  for  the  government  of  the 
senders  of  all  telegrams,  whether  intelligent  or  non-intelli- 
gent. AH  men  are  conclnsively  presumed  to  know  the 
law,  and  no  discrimination  between  classes  can  be  main- 
tained, either  by  the  law  or  by  sound  reasoning.  The 
principle  rest  on  juridical  necessity. 

It  may  as  well  be  stated  here  as  anywhere  else  that  the 
plaintiff,  when  testifying  as  a  witness  for  himself,  stated 
that  lie  knew  the  rale  of  the  telegraph  company  which 
guaranteed  free  delivery  if  the  sendee  lived  within  a  half- 
mile  of  the  terminal  office,  and  no  further.  And  the  testi- 
mony of  the  sending  operator  tended  to  show  that,  before 
sending  the  message,  he  inquired  of  the  plaintiff  how  near 
the  terminal  station  or  office  Dr.  Bohmer  lived,  and  he 
answered:  ^^ Close  by."  Henderson  gave  no  testimony  in 
regard  to  this.  No  testimony  was  introduced  tending  to 
prove  that  any  thing  was  said,  either  by  Henderson  or  by 
the  operator,  having  any  reference  to  delivery  beyond  a 
half -nule.  And  we  may  here  state,  as  proven  and  uncon- 
troverted  facts,  that  the  charge,  twenty -five  cents,  was  pre* 
paid  for  seizing  the  message,  and  that  the  plaintiff, 
Henderson,  knew  of  a  half-mile  lindt  to  free  delivery. 

The  contested  question  of  fact  was,  whether  Dr.  Rohmer's 
residence  was  within  a  half-mile  of  the  terminal  office. 
Witnesses  testified  that  there  was  a  travelable  and  traveled 
road  which  cut  off  an  angle,  and  brought  the  distance 
wil^un  a  half-mite.  Other  witnesses  controverted  the 
existence  of  any  road  which  cut  off  the  angle  and  shortened 
the  distance.  According  to  their  testimony.  Dr.  Rohmer's 
residence  was  not  within  a  half-mile  of  the  terminal  office. 
This  was  a  question  for  the  jury,  and,  with  a  single  excep- 
tiaikj  the  Circuit  Court  submitted  this  question  fairly  to  the 
jury.    That  question  is  the  burden  of  proof. 

Free  delivery  within  a  half-mile  is  not  a  restriction  of  a 
rights  but  a  qualified  privilege  granted.  It  is  not  an  inher- 
ent right ;  for  if  it  were,  in  the  absence  of  restriction,  it 
would  have  no  limits.  To  show  to  what  absurd  results  this 
would  lead,  let  us  sappo^^e  the  contract  to  transmit  a  mes- 
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sage  is  silent  about  free  delivery.  If  we  held  the  clause  in 
controversy  to  be  restrictive  of  a  right,  then,  in  the  cat^e 
supposed,  the  telegraph  company  would  be  bound  to 
deliver  to  the  sendee,  no  matter  how  great  the  distance  lo 
his  residence.  Free  delivery  is  a  conditional  obligation, 
contingent  on  the  sendee's  residence  being  within  the  area 
of  free  delivery ;  and  until  that  condition  is  shown,  thn 
telegraph  company  is  not  put  in  default.  The  onTis  of 
proving  that  Dr.  Rohmer's  residence  was  within  a  half-mile 
was  on  the  plaintiff.    3  Brick.  Dig.  433. 

Whether,  in  such  a  suit  as  this,  damages  can  be  recovered 
for  mental  anxiety  or  mental  distress  caused  by  the  non- 
delivery of  the  message,  through  the  negligence  of  the  tele- 
graph company,  is  a  question  upon  which  the  authorities 
are  in  palpable  conflict.  They  are  not  alone  in  conflict  — 
they  are  widely  variant.  Some  rulings  reject  such  evidence 
in  all  cases  which  are  based  on  breach  of  contract.  Others 
reject  it  when  there  is  no  element  of  recovery  other  than 
mental  suffering,  but  receive  it  in  aggravation,  when  there 
is  another  independent  cause  of  action.  On  this  last 
principle,  a  distinction  is  taken,  in  some  cases,  between 
suits  in  which  the  sender  is  plaintiff  and  those  in  which 
the  sendee  complains.  In  the  one  case,  the  suit  is  by  a 
party  to  the  contract,  who  can  maintain  an  action  for  its 
breach,  even  though  he  may  be  able  to  recover  only  nomi- 
nal damages.  In  the  other  there  is  no  privity  of  contract, 
and  there  can  be  no  recovery  except  for  actual  damages 
proved.  There  is,  therefore,  in  this  case,  if  the  rule  be 
sound,  an  independent  right  of  recovery,  to  which  distress 
of  feeling  becomes  an  aggravating  incident.  There  are 
still  other  authorities  which  hold  that  such  evidence  is 
admissible  on  general  principles,  and  as  an  independent 
ground  of  recovery.  We  cite  many  authorities,  but  will 
not  attempt  to  reconcile  them.  Nor  will  we  comment  on 
them  further.  Wadsworth^s  Case,  6  S.  W.  Rep.  364,  and 
8  S.  W.  Rep.  674  ;  Tenn.  JR.  M.  Co.  t.  Zevy,  69  Tex. 
Rep.  642 ;  Same  t.  Same^  ib.  663 ;  Stuart's  Case,  66  Tex. 
680  ;  So  BeUef^s  Case,  66  Tex.  308 ;  Hays  v.  B.  R.  Co,,  46 
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Tex.  272 ;  Simpson^ s  Case,  11  S.  W.  Rep.  386 ;  West's 
Ckise,  7  Amer.  St.  Rep.  634,  836,  note ;  Shear.  &  Redf. 
Neg.,  §  766;  6  Amer.  &  Eng.  Encyc,  42,  note;  Logan's 
(kise^  84  111.  468 ;  Turnpike  Co.  v.  Boone,  46  Md.  344 ; 
Walsh  V.  Railway  Co,,  42  Wis.  23  ;  West's  Case,  39  Kan. 
93  ;  SusseWs  Case,  3  Dak.  316.  The  case  of  W.  U.  Tel. 
Co*  V.  Cooper,  9  S.  W.  Rep.  698,  is  a  very  peculiar  one. 

As  to  the  element  of  mental  anguish  claimed  to  have  been 
suffered  by  the  plaintiff,  we  think  it  the  proximate  conse- 
quence of  the  failure  to  deliver  the  message,  and  that  the 
perusal  of  the  message  would  naturally  suggest  such  conse- 
quence as  likely  to  ensue  from  the  non-delivery.  The  right 
of  the  plaintiff  to  sue  for  the  breach  of  the  contract  to 
deliver,  if  within  the  free  delivery  distance,  takes  this  case 
out  of  the  rule,  if  a  sound  one,  that  mental  distress  will  not 
maintain  the  suit  when  there  is  no  other  element  of  recov- 
erable damage.  We  find  no  error  in  the  rulings  as  to  the 
proi)er  elements  of  damage,  and  we  agree  with  the  Circuit 
Court  in  holding  that  there  was  no  proof  which  authorized 
exemplary  or  vindictive  damages. 

In  the  Ught  of  the  principles  declared  above,  some  por- 
tions of  the  general  charge  which  we  have  not  referred  to 
specially,  and  the  charge  given  at  the  instance  of  the 
plaintiff,  are  subject  to  criticism ;  but  we  deem  it  unneces- 
sary to  comment  further  upon  them.  What  we  have  said 
wUl  furnish  the  proper  correction.  The  ninth  charge  asked 
by  defendant  ought  to  have  been  given. 

The  message,  for  the  failure  to  deliver  which  the  present 
suit  was  brought,  was  not  a  repeated  message.  Pleas  were 
interposed,  and  charges  were  asked  based  on  stipulationfi 
in  regard  to  non-rei)eated  messages,  as  set  forth  in  the 
printed  caption  attached  to  the  form  or  blank  on  which  the 
message  was  written.  The  message,  though  not  repeated, 
was  correctly,  and  without  delay,  transmitted  to  the  ter- 
minal office,  and  was  there  understood  and  copied  accur- 
ately.     This   answered   all    ends   repeating   could  have 

SfOcomplished,  and  leaves   that  clause  without  practical 
VOL.  Ill — 37. 
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operation  in  this  case.  None  of  the  provisions  intended  to 
be  restrictive  of  liability  on  non-repeated  messages,  and 
none  of  the  stipulations  for  exemption  from  the  conse- 
quences of  negligence,  have  any  prox>er  consideration  in 
the  determination  of  this  case.  W.  U.  Tel.  Co.  t.  IFay, 
83  Ala.  542;  White's  Case,  14  Fed.  Rep.  710;  Tjfi^r^s 
Case,  74  111.  168 ;  3  Suth.  on  Dam.  296, 297.  The  demnrrere 
to  pleas  2  and  5  were  properly  sustained,  and  all  charges 
seeking  to  raise  the  question  presented  in  those  pleas  were 
properly  refused. 

The  attempt  was  made  in  the  trial  court  to  excuse  the 
telegraph  company  from  liability  for  non-delivery  of  the 
message  on  the  ground  that  the  business  and  emoluments 
of  the  office  at  Grand  Bay  were  insufficient  to  justify  the 
employment  of  a  separate  telegraphic  operator,  or  a  mes- 
senger boy  to  deliver  messages.  Behm's  Ca^e,  8  Cent. 
Law  Journal,  446,  is  relied  on  to  supi)ort  this  ;)osition. 
This  may  furnish  a  very  good  reason  for  withholding  tele- 
graphic service,  or,  perhaps,  for  different  regulations  m 
regard  to  delivery  at  places  thus  circumstanced.  It  affords 
no  excuse  for  violating  the  terms  of  a  contf act.  We  can- 
not follow  BelmCs  (Jdse. 

The  defendant  offered  to  prove  in  defense  that  it  was  not 
the  custom  of  Dr.  Rohmer  to  make  professional  calls  at  a 
distance  without  prepayment,  or  guaranteed  payment,  of 
his  charges.  This  testimony,  on  objection,  was  ruled  oat. 
There  was  no  error  in  this.  If  the  doctor  lived  within  the 
area  of  free  delivery,  it  was  not  for  the  telegraphic  operator 
to  speculate  on  the  chances  that  the  summons  would  or 
would  not  be  obeyed.  If  it  had  been  shown  that  Dr. 
Rohmer  would  not  have  obeyed  if  he  had  received  it,  this, 
it  would  seem,  would  have  proved  that  the  plaintiff  suffered 
no  real  injury  from  the  failure  to  deliver  the  message.  So 
far  from  this  being  proved.  Dr.  Rohmer  testified  that  if  he 
had  received  the  message,  he  would  have  obeyed  the  calL 

The  natural  utterances  and  expressions  indicative  of 
pleasure,  displeasure,  pain  or  suffering  are  competent, 
original  evidence,  that  may  be  received  in  proof  of  the  phy- 


ALABAMA,  1890.  679 


Telegraph  Co.  t.  Daughtery. 


sical  or  mental  state  they  indicate,  whenever  that  state  is  a 
pertinent  inquiry.    Wood  Prao.  Ev.  §  147. 

Two  parts  of  the  testimony  received  at  the  instance  of 
plaintiff  should  have  been  rejected:  First,  the  answer  of 
the  operator  at  Grand  Bay,  made  on  27th,  in  reply  to 
plaintiffs  inquiry,  why  the  message  had  not  been  deliv- 
ered ;  and,  second,  that  the  Western  Union  Telegraph  Com- 
I)any  was  a  wealthy  corporation. 

We  have  now  noticed  every  material  question  raised  by 
the  record. 

Reversed  and  remanded. 


Note. — See  Ikdez  to  this  and  to  previous  yolumes,  titles  "Limiting 
time,**  ''Umiting  liability/'  "Damages."  "Notes"  (for  notes  on  said 
subjects). 

For  references  to  earlier  Alabama  cases  upon  the  duties  and  liabilities  of 
telegraph  companies,  see  note  to  W.  U.  Td.  Co,  y.  Wihon^  post. 

This  case  is  cited  in  Brashears  v.  W.  U,  Tel,  Co. ;  Craufson  v.  W,  U,  Tei 
Co,:  KennonY.  W,  U.  TeL  Co.;  W.  U.  Tel.  Co.y.  WiUon;  W.  U.  Tel.  Co. 
▼.  Lowrey^jpost, 


The  American  Union  Telegraph  Company  v.  H.  L. 

Daughtery. 

*  Alabama  Supreme  Court,  April  15, 1890. 

(89  Ala.  191.) 

Delay  of  telegbam.— LiMmNa  LiABnjTY.— Cipheb  dispatch.— Dam- 

AQES.— Evidence. 

A  stipulation  in  a  telegraph  blank  limiting  the  liability  of  the  company 
upon  unrepeated  messages  is  void  as  to  cases  where  the  negligence  of 
the  company  is  the  cause  of  the  damage. 

rhough  a  message  is  in  cipher,  and  its  contents  and  importance  are  not 
communicated  to  the  operator,  the  company  is  still  liable  for  the  natural 
and  proximate  damages  caused  by  the  fault  or  neglect  of  its  agents. 

there  being  no  evidence  of  wilful  or  gross  negligence,  the  company  is  lia- 
ble only  for  actual  damages  sustained. 
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f  he  question  of  contractual  relations  of  sender  and  addressee  is  immaterial 
upon  the  point  of  the  liability  of  the  company. 

Foundation  for  admitting  secondary  evidence  of  the  contents  of  a  tele- 
gram, held  not  sufficiently  laid  in  a  given  case. 

Cases  of  this  series  cited  in  opinion :  Daughtery  v.  Am.  Un,  Td,  Oft., 
voL  1,  p.  588  ;  W.  U.  Tel.  C(K  v.  Way,  vol.  2,  p.  455. 

Appeal  from  Circuit  Court,  Lee  county. 

Action  for  damages  for  delay  of  a  cipher  disi)atch  sent 
for  the  plaintiff  by  Renf ro  Bros. ,  his  brokers,  at  Opelika, 
Ala.,  to  Lehman  Bros.,  his  brokers,  at  New  York,  directing 
them  to  sell  cotton. 

Instead  of  producing  the  telegram  upon  the  trial,  the 
plaintiff  offered  as  a  witness  one  Pumell,  the  manager  in 
charge  of  the  Western  Union  Telegraph  Company  at 
Opelika,  who  testified  that  that  company  succeeded  to  the 
business  of  the  defendant  in  October,  1881  (the  telegram  in 
question  was  sent  in  January,  1881);  that  he  had  been  in 
charge  of  the  office  at  •  Opelika  ever  since ;  that  all  the 
papers  on  file  there  when  he  took  charge  of  the  office  were 
sent  by  him  to  Mobile,  from  which  place,  as  he  afterwards 
learned,  they  were  shipped  to  New  York,  and  there  sold  to 
a  paper  mill  and  ground  into  pulp ;  that  he  had  never  seen 
the  telegram  in  question,  and  did  not  know  that  it  was 
among  the  papers  so  sent  off  and  destroyed. 

Further  facts  sufficiently  appear  in  the  opinion. 

Jones  &  Falkner^  A.  &  R.  B.  Barnes  and  Oaylord  A 
Clarky  for  appellant. 

John  M.  Chilton,  contra, 

Clopton,  J.:  ******* 
As  in  cases  of  other  writings,  proof  of  the  loss  of  a  tele- 
gram is  a  prerequisite  to  the  admission  of  secondary 
evidence  of  its  contents.  Whilden  v.  Mer.  A  Plant.  Bank, 
64  Ala.  1.  Ordinarily  the  declarations  of  the  person  who 
last  had  possession  of  a  wiiting  are  not  receivable  as  evi- 
dence of  its  loss,  if  he  be  alive  and  in  the  jorisdiotion  of 
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the  court.  There  are  cases  in  which  the  declarations  of  a 
person  to  whom  it  was  last  traced,  to  the  effect  that  he  did 
not  have  the  instrument,  or  to  whom  he  had  delivered  it, 
have  been  received  for  the  purpose  of  showing  that  the 
party  had  prosecuted  a  diligent  search.  Reg.  v.  Kenil- 
worthy  63  Eng.  Com.  Law  Rep.  641.  Though,  as  the 
sufficiency  of  the  preliminary  proof  is  for  the  court,  it  may 
not  be  necessarv  to  preserve  the  strict  rule  between  direct 
and  hearsay  evidence,  it  is  not  so  far  relaxed  as  to  admit 
hearsay  evidence  to  show  the  fact  of  search,  or  the  destruc- 
tion of  the  writing  by  the  declarant.  1  Wharton  on  Ev. 
sec.  150.  It  was  not  competent  to  allow  the  witness, 
Pamell,  to  testify,  from  information  received  from  others, 
that  the  papers  of  defendant  had  been  sent  from  Mobile  to 
New  York  and  sold  to  a  paper  mill.        *        *        *        * 

The  second  plea  of  defendant  sets  up  that  by  the  con- 
tract for  the  transmission  of  the  message,  defendant  was 
not  to  be  liable  for  damages  from  any  failure  to  transmit 
or  deliver,  or  from  any  error  in  the  transmission  or  deliv- 
ery, of  an  unrepeated  message,  and,  to  guard  against  errors, 
would  repeat  any  telegram  for  extra  payment,  or  one- 
half  the  regular  rate ;  and  in  such  case  not  to  be  held 
liable  for  damages  beyond  fifty  times  the  amount  received 
for  sending  and  repeating  the  telegram,  and  that  the  tele- 
gram in  question  was  not  repeated.  In  West.  Un.  Tel.  Co. 
T.  Way^  83  Ala.  542,  we  held  that  a  telegraph  company 
cannot  contract  to  be  absolved  from  due  care  and  diligence 
in  the  transmission  and  delivery  of  telegrams  to  a  point  of 
destination  on  its  own  line,  or  for  exemption  from  liability 
for  the  negligence  of  its  own  agents ;  and  that  terms  and 
conditions  similar  to  those  set  up  in  the  plea  are  limited 
to  cases  where  the  negligence  of  the  company  is  not  the 
cause  of  delay  or  non-delivery.  The  plea  is  defective,  in 
failing  to  aver  facts  which  bring  the  case  within  the  scope 
of  exemption. 

On  the  former  appeal  in  this  case,  the  several  grounds  of 
demurrer  to  the  complaint,  now  presented  for  considera- 
tion, except  two  interposed  after  the  case  was  remanded, 
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were  fully  considered,  and  held  not  to  be  well  taken«  The 
sime  question  relating  to  the  liability  of  the  telegraph  com- 
pany for  failure  to  transmit  and  deliver  in  due  time  a  mes- 
sage in  cipher,  which  was  not  explained  to  the  operator, 
then  presented  by  demurrer  alone,  is  now  raised  by  both 
demurrer  and  charges.  The  court  held,  when  the  case  was 
formerly  before  us,  that,  though  the  message  was  in  cipher, 
and  its  contents  or  importance  were  not  communicated  to 
the  operator,  if  the  company  received  and  agreed  to  trans- 
mit and  deliver  it,  and  failed  to  do  so  in  consequence  of  the 
fault  or  neglect  of  its  agents,  it  is  liable  for  the  damages 
naturally  and  proximately  resulting  therefrom ;  but  not  for 
damages  arising  from  special,  collateral  circumstances  not 
communicated,  and  in  reference  to  which  the  parties  are  not 
presumed  to  have  contracted.  Daughtery  t.  Amer.  Tin. 
Teh  Co.f  75  Ala.  168.  This  question  was  subsequently 
reconsidered  in  Western  Un.  Tel,  Co.  v.  Way^  supra^  and 
the  rule  declared  in  the  former  case  reaflirmed.  We  see  no 
reason  for  departure  from  the  ruling. 

But  it  is  insisted  that  defendant's  prior  purchase  of  three 
hundred  bales  of  cotton,  two  hundred  to  be  delivered  in 
May  and  one  hundred  in  June,  1881,  are  special  circum- 
stances not  communicated.  The  telegram,  as  translated, 
is  :  "  Sell  on  account  of  Daughtery,  to  cover,  100  June, 
200  May."  This  was  a  direction  to  cover  the  previous  con- 
tracts of  purchase  of  cotton  to  be  delivered  in  the  same 
months,  and  was  equivalent  to  a  direction  to  sell  the  cotton 
previously  purchased.  It  was  so  construed  on  the  former 
appeal,  and  ruled  that  the  natural  and  proximate  damages 
were  the  depreciation  in  the  market  price  of  cotton,  between 
the  times  of  the  direction  to  sell,  and  the  actual  sale,  a  few 
days  thereafter.  All  the  rulings  of  the  courts,  with  respect 
to  the  measure  of  damages,  are  in  accord  with  these  princi- 
ples, except  the  refusal  to  give  the  charge  requested  by  the 
defendant,  to  the  effect  that  plaintiff  is  not  entitled  to 
recover  any  amount  except  the  price  of  the  telegram,  and 
such  damages  as  naturally  arose  from  a  breach  of  the  con- 
tract. The  refusal  to  give  this  charge  can  be  justified  only  on 
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the  groand  that  the  case  warranted  the  jury  in  allowing  ex- 
emplary damages.  There  is  no  evidence  of  wanton  or  wilful 
negligence,  or  negligence  so  gross  as  to  evince  an  entire 
want  of  care.  Not  being  a  case  for  the  allowance  of  exemp- 
lary damages,  plaintiff  is  entitled  to  recover  only  the  actual 
damages  sustained. 

It  is  shown  that  Renf ro  Bros,  were  the  brokers  of  Daugh- 
tery, and  that  Lehman  Bros.,  to  whom  the  telegram  was 
addressed,  were  their  correspondents,  and  members  of  the 
Cotton  Exchange  in  New  York.  Whether  Lehman  Bros, 
were  the  brokers  of  Daughtery,  or  whether  there  were  any 
contractual  relation  between  them,  is  immaterial.  The  lia- 
bility of  the  defendant  is  not  affected  by  the  character  of 
their  relations,  or  by  the  want  of  contractual  relations. 
The  several  charges  in  reference  to  this  question  were 
abstract  and  properly  refused. 

The  other  assignments  of  error  have  not  been  pressed  in 
argument,  and  it  is  unnecessary  to  consider  them. 

Reversed  and  remanded. 

SoMERViLLE,  J.,  disseutiug :  I  dissent  from  so  much  of 
the  opinion  of  a  majority  of  the  court  in  this  case  as 
relates  to  the  damages  recoverable  for  the  failure  to  ti-ans- 
mit  and  deliver  cipher  telegrams.  I  think  the  sound  rule 
is  to  limit  the  measure  of  damages  in  these  cases  to  such  as 
are  nominal,  or,  at  most,  the  price  paid  for  sending  the 
message.  The  reason  and  authorities  in  support  of  this 
conclusion  are  fully  discussed  in  my  dissenting  opinion  in 
The  Western  Union  Tel.  Co.  t.  Way,  83  Ala.  662-565. 


Note. — See  Index  to  this  and  to  previous  volumes,  titles  **  Limiting  lia- 
bOity,"'*  Damages."  See  notes,  vol.  1,  p.  444, 108 ;  vol.  2,  p.  468.  See  note 
to  W.  U.  Tel.  Co,  V.  WH8on,  post. 
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Kennon  &  Brother  v.   Western  Union  Telegraph 

Company. 

Alabama  Supreme  Ctourt^  April  16, 1891, 

(d2  Ala.  899.) 

Error  in  telegram.— Rights  of  addressee.— Pleading. 

In  an  action  by  the  addressee  of  a  telegram,  against  the  company,  for 
error  and  delay  in  transmission  of  the  message,  if  the  complaint  allegei 

-  that  the  sender  was  the  agent  of  the  plaintifif ,  and  was  repaid  bj  the 
latter  the  amount  paid  by  him  for  transmission ;  that  the  company  ooDr 
traoted  to  send  the  message  promptly,  and  negligently  delayed  itsevenl 
days ;  it  is  not  demurrable.  For  the  plaintiff  would  not  only  be  entitled 
to  recover  at  least  the  amount  paid  by  him  for  transmission,  but  ind^ 
pendent  of  that  he  could  recover  nominal  damages. 

Cases  of  this  series  cited  in  opinion :  Oulf,  dbc.  Railway  Co.  v.  J.  Levy, 
vol.  1,  p.  586 ;  Harkness  v.  W,  U,  Tel.  Co.,  vol.  2.  p.  571 ;  West  v.  W.  U, 
Tel.  Co.,  voL  2,  p.  588;  W.  U.  Td.  Co.  v.  Broeeche,  voL  2,  p.  815; 
Daughtery  v.  Am.  Un.  Tel.  Co.,  vol.  1,  p.  588 ;  W.  U.  Tel.  Co.  v.  Way, 
vol.  2,  p.  455 ;  W.  U.  Tel.  Co.  v.  Henderson,  voL  3,  p.  570. 

Appeal  from  Circuit  Court,  Lee  county.  Api)eal  from 
judgment  sustaining  demurrer  to  complaint. 

The  facts  material  to  the  decision  are  stated  or  sufficiently 
indicated  in  the  opinion. 

J.  M.  Chilton  and  W.  J.  Samford^  tor  appellant. 
OaylordB.  CUvrk^  contra. 

McClellan,  J. :  As  we  construe  the  amended  counts  of 
the  complaint,  they  each  sufficiently  aver  that  the  plaintifls, 
through  their  agents  in  New  York,  made  a'"contract  with 
the  defendant  to  transmit  a  message  from  the  agents  to 
their  principals  at  Salem,  Alabama,  with  diligence  and 
dispatch,  for  a  reward  then  and  there  paid  by  the  agents 
for  the  principals  and  subsequently  repaid  by  the  latter 
to  the  former ;  and  that  the  defendant  violated  said  contract, 
in  that  it  missent  the  message  and  failed  to  transmit  and 
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deliver  it  to  plaintiffs  for  several  days  after  it  received  the 
same  for  transmission,  and  should  have  transmitted  and 
delivered  it.  On  the  contract  thus  alleged,  these  plaintiffs 
may  sue,  and,  if  the  evidence  develops  that  they  were  dis- 
closed to  the  telegraph  company  as  the  principals  in  the 
contract,  they  may  recover  against  the  defendant.  O.  €•  A 
8.  jP.  Rtey.  Co.  ▼•  Levy,  43  Am.  Rep.  278;  Harknesa  t.  W. 
TJ.  TeU  Co.,  5  Am.  St.  672 ;  West  r.  W.  U.  Tel.  Co.,  7  Am. 
St.  620 ;  W.  U.  Tel.  Co.  w.  Broesche,  13  Am.  St.  843 ; 
Daughtery  r.  A.  U.  Tel.  Co.,  75  Ala.  168. 

The  breach  alleged  entitles  the  plaintiffs  to  recover  at 
least  the  reward  paid  by  or  for  them  for  the  transmission  of 
the  message,  and  eliminating  this  element,  they  would  still 
be  entitled  to  recover  nominal  damages.  W.  TJ.  Tel.  Co.  ▼• 
Way,  83  Ala.  542,  562,  563 ;  W.  V.  Tel.  Co.  v.  Henderson, 
89  Ala.  610,  518;  Dauf/htery  y.  A.  U.  Tel.  Cto.,  75Ala. 
168,  171. 

It  follows  that,  whether  the  plaintiffs  were  entitled  to 
recover  the  damages  alleged  to  have  resulted  to  them  from 
the  decline  in  the  price  of  cotton  between  the  time  the 
disx>atch  should  have  been  delivered  to  them  and  the 
time  at  which  they  ordered  the  sale  of  1,000  bales,  the  aver- 
ment being  that  the  order  would  have  been  given  upon  the 
instant  of  receiving  the  message,  and  was  delayed  three 
days  in  consequence  of  its  non  receipt,  or  not,  the  de- 
murrers to  the  amended  complaint  should  have  been  over- 
ruled. Not  only  do  those  demurrers  fail,  as  matter  of  law, 
to  answer  the  whole  complaint,  so  as  to  raise  any  question 
as  to  the  right  thereunder  to  recover  nominal  damages 
and  the  price  of  the  message,  except  in  so  far  as  to  assert 
what  we  have  determined  to  be  the  untenable  proposition 
that  the  action  proceeds  in  the  names  of  the  wrong  parties, 
but  they  are  confessedly  addressed  only  "  to  so  much  of 
each  of  said  counts,  respectively,  as  seeks  a  recovery 
beyond  the  price  of  the  telegram."  Causes  cannot  be 
determined  by  piecemeal  on  demurrer.  The  pleader  must 
answer  the  whole  complaint,  and  for  all  purposes,  when  he 
resorts  to  this  mode  of  defense     When  the  cause  of  action 
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is  safficiently  stated  to  authorize  a  recovery,  in  this  fonn 
of  action,  counting  on  a  single  breach  of  contract,  of  any 
damages,  a  partial  defense,  going  to  a  denial  of  the  right 
to  recover  a  part  of  the  damages  claimed,  must  be  availed 
of  and  effectuatied  by  motion  to  strike  out  the  objectionable 
averments,  or  by  objections  to  evidence,  and  through 
instruction  to  the  jury.  I>attghtery  t.  A.  U.  Trf.  Co., 
75  Ala.  ]  68.  We  are  not  to  be  understood  as  intimating 
any  opinion  as  to  whether  the  sx)ecial  damages  resulting 
from  the  decline  in  cotton  pending  the  delay  of  an  order  to 
sell,  alleged  to  have  been  consequent  upon  the  failure  of 
defendant  to  promptly  deliver  the  telegram,  are  recover- 
able.   That  question  is  not  proi)erly  before  us. 

The  court  erred  in  sustaining  the  demurrers  to  the 
amended  complaint,  and  in  rendering  final  judgment 
against  plaintiffs.  Said  judgment  is  reversed,  and  the 
cause  remanded. 

Note. —  See  Index  to  this  and  to  previous  Tolumee,  title  "  BeoeiYer  or 
addressee."    See  notes,  vol.  1,  p.  89 ;  toL  2,  p.  646.    See  note  to  next  case. 
This  case  is  cited  in  the  next  case. 


Western  Union  Tel.  Co.  v.  Wilson 

Supreme  Court  of  AlaJbamat  June  9, 1891. 

(03  Ala.  82.) 

Delay  op  teleor am.— Sunday  coNTRAcrr.—  PLEADiNa.— Rights  op 

ADDRESSEE.— Mental  disthkss. 

Mental  distress  alone  will  not  warrant  recovery  against  a  telegraph  com* 
pany  for  delay  in  transmission  of  a  message ;  though  proof  thereof  10 
admissible  in  aggravation  of  damages,  if  other  ground  of  damages,  either 
nominal  or  substantial,  be  averred  and  proved. 

Such  other  ground  exists  in  breach  of  contract  to  transmit,  if  there  weit 
contractual  relations  between  the  parties ;  and  such  relation  is  estab- 
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lished  between  the  company  and  the  addressee  of  the  telegram,  if  the 
sender  were  the  agent  of  the  addressee  for  the  purpose  of  sending  the 
message,  and  disclosed  such  agency  to  the  operator  when  he  presented 
the  message. 

Allegations  of  contractual  relation  in  complaint  held  sufficient  to  war- 
rant imposition  of  further  damages  for  mental  distress. 

The  transmission  of  a  telegram  announcing  the  death  of  a  relatiye  Is  a  work 
of  necessity,  a  valid  contract  for  which  may  be  made  on  Sunday. 

Cases  of  this  series  cited  in  opinion :  Daughiery  y.  Am.  Un,  Tel.  Co,,  toL  1> 
p.  588 ;  Kennon  v.  W,  U.  Td.  Co.,  vol.  8,  p.  684 ;  W.  U.  Tel.  Co.  v.  Hen" 
dersaUf  voL  8,  p.  570 ;  Chdf,  dbc  Ry.  Co.  v.  I.  Levy,  vol.  1,  p.  686 ;  Weti 
V.  W.  U.  TeL  Co.,  vol.  2,  p.  588 ;  W.  U.  Tel  Co.  v.  Broum,  vol.  2,  p.  812 ; 
Harkness  v.  W.  U.  Tel.  Co.,  vol.  2,  p.  571 ;  Stuart  v.  W.  U.  Tel.  Co., 
vol.  2,  p.  771 ;  OtUf,  dbc.  Co.  v.  J.  T.  Levy,  vol.  1,  p.  543. 

Appeal  from  Circuit  Court,  Talladega  county;  Leroy 
P.  Box,  judge. 

Hewitt^  Walker  &  Porter^  for  appellant, 

Cecil  Browne^  for  appellee. 

McClellan,  J. :  In  the  case  of  JDatightery  t.  Afnert" 
can  Union  TeL  Company,  75  Ala.  168,  damages  were 
claimed  by  the  sendee  of  a  telegram  for  a  breach  of  con- 
tract alleged  to  have  been  entered  into  between  the  senders, 
as  the  agents  of  the  sendee,  and  the  telegraph  company, 
whereby  the  company,  for  a  consideration  paid  by  the 
agents,  undertook  and  promised  to  transmit  and  deliver 
the  message.  It  was  insisted  for  defendant  that  the  action 
could  be  maintained  only  by  the  senders,  the  theory  of  the 
contention  being  that  the  complaint  showed  that  the  senders 
made  the  contract  in  their  own  name,  and,  it  not  being  a 
contract  for  the  payment  of  money,  they  alone  had  a  right 
to  maintain  the  suit.  The  court  said :  "  This  point  is  well 
taken,  if  the  proper  construction  of  the  complaint  is  that 
which  is  contended  for.  Code  of  1876,  §  2890  (of  1886,  § 
2594) ;  Jolmson  v.  Martin^  54  Ala.  271 ;  Master  son  v.  Qih- 
son,  56  Ala.  56 ;  Agnew  v.  LeatJi^  63  Ala.  845.  It  is  cer- 
tainly true  that  the  message  proposed  to  be  sent,  as  copied 


688  AMERICAN  ELECTRICAL  CASES.       [vol  3 

Telegraph  Co.  v.  Wilson. 

in  the  complaint,  is  signed  by  Renfro  Bros.,  the  senders. 
But  the  message  is  not  the  contract  declared  on.  Hie 
complaint  avers  in  substance,  that  the  plaintiff  made  the 
contract  through  his  agents,  Kenfro  Bros.  The  contract 
declared  on,  we  suppose,  was  oral.  It  is  not  averred  that 
it  is  in  writing.  If  in  delivering  and  paying  for  the  message 
to  be  forwarded,  Renfro  Bros,  disclosed  the  name  of  their 
principal  for  whom  they  were  acting,  that  constituted  it 
plaintiff's  contract,  upon  which  he  can  sue  in  his  own 
name.  Such  proof  is  admissible  under  the  complaint  as 
framed,  and  if  made,  will  sustain  the  averment."  On  a  like 
state  of  averment,  this  principle  was  reaffirmed  in  the  case 
of  W»  P.  Kennon  Jt  Bro.  ▼.  W.  U.  Td.  Co*,  at  the  pres- 
sent  term,  the  action  being  in  the  name  of  the  persons  to 
whom  the  message  was  sent  by  their  agents  under  an  agree- 
ment for  transmission  made  between  them  and  the  tele- 
graph company,  in  which  it  was  said :  "On  the  contract 
thus  alleged,  these  plaintiffs  may  sue ;  and,  if  the  evidence 
develops  that  they  were  disclosed  to  the  telegraph  com- 
pany as  the  principals  in  the  contract,  they  may  recover 
against  the  defendant."  In  such  cases  the  plaintiff,  ui)on 
making  the  requisite  proof  as  to  the  fact  of  the  agency  of 
the  senders,  and  the  disclosure  of  that  fact  to  the  defendant 
at  the  time  of  contract  made,  would  be  entitled  to  recover 
at  least  nominal  damages  for  the  breach  of  the  contract 
thus  existing  between  him  and  the  defendant,  and  in  addi- 
tion thereto,  damages  for  mental  anguish  and  suffering 
occasioned  by  the  defendant's  failure  to  comply  with  its 
undertaking  in  respect  of  prompt  transmission  and  delivery. 
W.  U.  Tel.  Co.  ▼.  Henderson,  89  Ala.  510. 

But  the  law  appears  to  be  well  settled  that  in  the  absence 
of  the  element  of  damages  resting  on  a  breach  of  con- 
tract in  force  at  the  time  between  the  x^arties,  and  in  the 
absence  of  any  actual  injury  to  the  person,  reputation  or 
estate  of  the  plaintiff,  there  can  be  no  recovery  for  injury 
to  the  feelings  ;  or  in  other  words,  that  an  action  can  not 
be  maintained  solely  for  mental  sufferings,  though,  if  other 
ground  of  damage,  either  nominal  or  substantial,  be  averred 
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and  proved,  such  averment  and  proof  constitute  an  essential 
predicate  for  the  imposition  of  damages  for  lacerated  feel- 
ings by  way  only  of  aggravation  of  actual  damages.  W. 
Zr.  TO.  Co.  V.  Levy,  59  Tex.  563 ;  S.  C.  46  Am.  Rep.  278 ; 
Johnson  v.  WeUs^  Fargo  <£  Cb.,  3  Am.  Rep.  245  ;  Wyman 
▼.  Leamtt,  71  Me.  227 ;  West  ▼.  W.  U.  Tei.  Co.,  39  Kan.  93; 
Canning V.  Williainstov>nj  1  Cusli.  (Mass.)  451. 

In  the  case  at  bar,  one  of  the  questions  presented  by  th  > 
demurrer  is,  whether  the  complaint  alleges  a  contract 
between  the  plaintiff  and  the  defendant,  for  the  breach  of 
which  at  least  nominal  damages  are  recoverable,  so  as  to 
make  such  right  of  recovery  the  basis  for  the  imposition  of 
farther  damages  for  mental  distress,  which  are  claimed. 
We  think  such  contract  is  laid  in  the  complaint,  not  by 
direct  averment,  it  is  true,  but  by  the  averment  of  facts 
from  which  the  law  implies  a  contract,  and  upon  proof  of 
which  the  existence  of  the  contract  would  be  declared.  It 
18  alleged  that  the  defendant  ^^  was  engaged  in  the  business 
of  transmitting  messages  for  hire  by  means  of  electricity, 
from  Howard,  in  the  State  of  Georgia,  to  Childersburg,  in 
the  State  of  Alabama,  and  was  then  and  there  a  public 
telegraph  company ;  and,  being  so  engaged,  W.  J.  Wilson 
did,  for  the  benefit,  and  as  the  agent  of  plaintiff,  deliver  to 
defendant,  at  its  office  in  Howard,  the  following  message, 
viz.: 

"Howard,  Ga.,  April  27,  W. 
To  W.  li.  Wilson,  Childersburg,  Ala.:  Father  died  this  P.  M.    Come  hi 
once.  [Signed],  W.  J.  Wn^oN." 

for  transmission  to  plaintiff  by  telegraph  at  Childersbnrg, 
and  plaintiff's  said  agent  did  then  and  there  x)ay  defendant 
the  «nm  of  40  cents,  the  price  of  transmitting  and  deliver- 
mg  said  message  ;  said  W.  J.  Wilson  was  the  brother  of 
plaintiff,  and  the  i>er8on  mentioned  in  said  message  as 
'fathfHr'  was  the  father  of  both  W.  L.  and  W.  J.  Wilson; 
and  said  defendant  was  well  aware  of  all  sach  relationship." 
It  is  not  in  terans  alleged  that  the  defendant  received  and 
Ynif1i>rtook  to  transmit  and  deliver  this  message,  but  boUi 
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these  facts  sufBiciently  appear  from  the  allegations  that 
defendant  did  transmit  the  dispatch  promptly  to  his  office 
at  Childersburg,  and  there  delivered  it  to  W.  L.  Wilson, 
the  plaintiff,  though  not  until  after  the  lapse  of  a  day  from 
the  time  at  which  it  should  have  been  delivered.  These 
averments  import  an  acceptance  of  the  message  by  the 
defendant  necessary  to  a  complete  contract  for  its  being 
sent  to  Childersburg,  and  there  promptly  delivered  to  the 
plaintiff,  even  within  the  strict  rule  laid  down  in  Somer- 
ville  V.  Merrill^  1  Port.  107,  relied  on  by  the  appellant's 
counsel;  and  the  complaint,  taken  as  a  whole,  adequately 
states  a  contract  entered  into  between  the  plaintiff,  through 
his  agent,  and  the  defendant,  for  the  failure  of  the  defend- 
ant to  comply  with  which,  alleged  in  the  complaint, 
plaintiff  was  entitled  to  recover  at  least  nomimal  damages, 
and  such  damages  for  distress  of  mind  resulting  from  the 
delay  of  delivery,  whereby  he  was  prevented  seeing  the 
body  of  his  father  and  being  present  at  his  funeral,  as  from 
the  terms  of  the  message  must  have  been  in  the  contempla- 
tion of  the  "parties.  The  demurrers,  which  proceeded  on 
the  theory.that  the  plaintiff  was  without  right  to  sue  for  a 
breach  of  this  contract,  and  that  damages  for  mental  suffer- 
ing were  not  recoverable  in  this  action,  were  proi)erly 
overruled.  Authorities  supra;  W.  U.  Te?.  Co.  v.  Broum, 
10  S.  W.  Rep.,  323 ;  Beasly  v.  W.  U.  Tel.  Co.,  39  Fed. 
Bep.  181;  (7  Am.  St.  630,  and  notes);  HarknessY.  W.  U. 
TeL  Co.,  6  Am.  St.  672 ;  Stuart  ir.  W.  U.  Tel.  Co.^  66  Tex. 
850 ;  S.  C.  69  Am.  Rep.  623. 

There  is  no  merit  in  the  objection  that  the  complaint  does 
not  allege  that  the  message  was  in  writing.  We  need  not 
describe  whether  it  would  be  the  dutv  of  defendant  com- 
pany  to  receive  for  transmission  a  verbal  message  —  doub^ 
less  a  rule  on  its  part  to  the  contrary  would  be  a  reasonable 
one  —  nor  whether  the  complaint  does  in  effect  allege  this 
message  to  have  been  in  writing,  though  its  averments 
might  well  be  construed  to  import  that  the  message,  as 
delivered  by  plaintiff's  agent,  was  a  written  one.  These 
considerations  are  rendered  immaterial  by  the  averments 
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of  the  complaint  that  the  message,  whether  verbal  or 
written,  and  whether  or  not  there  was  any  duty  to  receive 
it  as  offered  resting  on  the  defendant,  was  received  and 
correctly  transmitted  to  its  ofBice  at  the  i>oint  of  destina- 
tion; and  it  can  not  now  be  heard  to  excuse  itself  for 
unreasonable  delay  in  delivering  it  from  that  office  on  the 
ground  that  it  was  under  no  obligation  to  receive  it  in  the 
first  instance. 

The  objection  taken  by  the  demurrer  that  the  complaint 
shows  the  contract  for  transmission  and  delivery  of  the 
telegram  to  have  been  made  on  Sunday,  and  is  therefore 
void,  is  untenable.  We  can  not  doubt  but  that  the  emer- 
gency of  the  death  and  barial  of  one's  father  involves 
such  moral  necessity  for  his  presence  before  and  at  the 
funeral  as  brings  any  contract,  made  to  that  end  on  Sunday, 
within  the  exception  of  cases  of  necessity  made  by  our 
statute,  if  indeed  such  contracts  would  not  also  be  within 
the  exception  in  favor  of  works  of  charity,  in  a  liberal 
sense  of  that  term.  Burns  v.  MoorCj  76  Ala.  339  ;  &•  C 
Jb  F.  8.  BaUway  Co.  ▼•  Levy,  69  Tex.  642  ;  S.  C,  46  Am. 
Rep.  269;  DayU  v.  L.  &  B.  R.  R.  Co.,  118  Mass.  195. 

The  foregoing  considerations  dispose  of  the  objections 
taken  to  the  trial  court's  rulings  on  the  demurrers  inter- 
posed by  the  defendant  below,  which  alone  are  presented 
for  review  on  this  appeal. 

Those  rulings  are  free  from  error,  and  the  iudgment  is 
affirmed. 

NoTB.— See  Index  to  this  and  to  prior  Tolmnes,  titles  ''Sunday  Con. 
tract,**  "  Receiver  or  Addressee,"  '*  Damages,'*  also  " Notes**  on  said  suh. 
jects.  ' 

For  reference  to  earlier  Alahama  casesi  see  note,  yoL  8,  page  470. 
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The  Wbsterw  Union  Telegraph  Company  v.  C.  T. 

Shjrt. 

ArimuaB  Supreme  Court,  Oct.  18, 1890. 

(58  Ark«  434.) 

Error  in  teleoram.— Limitino  Liabilitt.— Daxaobb. 

A  stipulation  in  a  telegraph  blank,  limiting  the  liabiUtj  of  the  oompany 
for  damages  caused  by  error,  delay,  Sec.,  in  the  transmission  of  unrepeated 
messages,  **  whether  happening  by  negligence  of  its  aerrants  or  other- 
wise," is  contrary  to  public  policy,  and  void. 

Failure  of  a  telegraph  company  to  transmit  and  deliyer  a  measage  in  the 
form  or  language  in  which  it  was  received  ia  prima  fade  eyidence  of 
negligence,  for  which  the  company  is  liable. 

A  tele^am  as  presented  for  transmission  read,  "  Beaton's  case  is  set  lor 
August  seventeenth;  "as  delivered  it  read  "seventh;"  by  reason  of  which 
the  addressee,  plaintiff,  was  led  to  make  a  useless  trip  to  attend  the  tiisl 
of  an  action  in  which  he  was  a  witness.  Held,  that  he  could  recover  the 
value  of  his  time  and  his  reasonable  expenses,  but  not  the  amount  lost 
l^  reason  of  special  circumstances,  not  indicated  by  the  telegram  and  of 
which  it  did  not  appear  that  the  company  had  notice. 

Cases  of  this  series  cited  in  opinion :  L.  R.  ^  F.  S,  Tel.  Co.  vJDavis,  voL  S, 
p,876;  Fowler  v.  TV.  U,  TvL  Co.,  vol.  2,  p.  607 ;  Smith  v.  W.  U.  TeL  Oo„ 
vol  1,  p.  748;  W.  U.  Tel.  Co.  v  Blanchard,  vol.  l,p.  404;  Jidrknest v.  W. 
U.  Ta.  Co.,  vol.  2,  p.  671 ;  Barllett  v.  W.  U.  Tel.  Co.,  vol.  1,  p.  45 ;  W.U. 
TeL  Co.  V.  Meredith,  vol.  1,  p.  648 ;  W.  U.  Tel.  Co.  v.  Tyler,  voL  1,  p.  116 ; 
Tyler V.  W,  U.  Tel.  Co.,  vol.  1,  p.  14 ;  Candeev.  W.  U.  Tel.  Co.,  voL  1,  p. 
99 ;  Thompson  v.  W.  U.  Tel.  Co.,  voL  1,  p.  772  ;  W.  U.  TeL  Co.  v.  Crall, 
vol.  2,  p.  675  :  TeL  Co.  v.  Oriewold,  vol.  1,  p.  8*39 ;  De  La  Orange  v.  8. 
W.  Tel,  Co.,  vol.  1.  p.  69;  W.  U.  TeL  Co.  v.  Fontaine^  voL  1,  p.  M; 
Firet  Nat.  Bk.  v.  W.  U.  TeL  Co.,  vol.  1,  p.  221. 

Appeal  from  Circuit  Court,  Hempstead  county. 
Facts  stated  in  opinion. 

U.  M.  A  O.  B.  Ease  and  Smoote  <ft  McRae^  for  appellant 
R.  B.  Williams^  for  appellee. 
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Battle,  J.:  On  the  24th  day  of  July,  1886,  the  Western 
Union  Telegraph  Company  was  engaged  in  the  business  of 
oi)erating  a  telegraphic  line  between  Bonham,  Tex.,  and 
Hope,  Ark.  Prior  to  that  day,  C.  T.  Short  was  recognized 
to  appear  as  a  witness  in  a  case  pending  in  court  at  Bon- 
ham,  and  known  as  Seaton's  case.  Desiring  to  be  present 
when  called  as  a  witness,  he  wrote  to  Lusk  &  Thurman, 
attorneys  at  Bonham,  to  notify  him  of  the  day  upon  which 
the  case  was  set  for  trial.  Not  hearing  from  them  by  mail, 
he  requested  them  to  notify  him  by  telegram.  On  the  24th 
of  July,  1886,  Lusk  &  Thurman  delivered  at  Bonham,  to 
the  Western  Union  Telegraph  Company,  a  message  notify- 
ing him  that  the  case  was  set  for  August  17th.  It  was 
delivered  written  upon  one  of  the  printed  forms  of  the 
Western  Union  Telegraph  Company.  A  portion  of  the 
form  and  the  message  as  it  was  written  in  the  form  are  as 
follows : 

"  AU  meaaages  taken  by  this  company  are  subject  to  the  following 
terms :  To  guard  against  mistakes  or  delays,  the  sender  of  a  message 
should  order  it  repeated ;  that  is,  telegraphed  back  to  the  originating  office 
for  comparison.  For  this,  one-half  the  reg^ular  rate  is  charged  in  addition. 
It  is  agreed  between  the  sender  of  the  following  message  and  this  company 
that  sal  doompany  shall  not  be  liable  for  mistakes  or  delays  in  the  trans- 
mission or  delivery,  or  for  non-delivery,  of  any  unrepeated  message,  whether 
happening  by  negligence  of  its  servants,  or  otherwise,  beyond  the  amount 
received  for  sending  the  same;  nor  for  mistakes  or  delays  in  the  trans- 
mission or  delivery  or  for  the  non-delivery  of  any  repeated  message,  beyond 
fifty  tames  the  sum  received  for  sending  the  same,  unless  spedallyinsured ; 
nor  in  any  case  for  delays  arising  from  unavoidable  interruption  in  the 
working  of  its  lines,  or  for  errors  in  dpher  or  obscure  messages.  And 
this  company  is  hereby  made  the  agent  of  the  sender,  without  liability, 
to  forward  any  message  over  the  lines  of  any  other  company  when  neces- 
nzy  to  reach  its  destination.    *    •    * 

"Send  the  following  message,  subject  to  the  above  terms,  which  are 
hereby  agreed  to : 

"Bonham,  Texas,  July  24, 1880. 
"  To  C.  T.  Short,  NathvUU,  Ark.: 

"Seaton's  case  is  set  for  Saturday,  August  the  seventeenth. 

"  Lusk  &  Thurman.** 

The  telegram  as  delivered  was  intended  to  notify  Short, 
VOL.  Ill— 38. 


6d4  AMERICAN  ELECTRICAL  CASES.       [vol.  8 

Telegraph  Co.  v.  Short. 

and  so  specified  upon  its  face  as  delivered  to  the  company 
at  Bonham,  that  Seaton's  case  was  set  for  the  17th  of 
August.  A  telegram  waa  transmitted  and  delivered  to 
Short  by  the  company  at  Nashville,  Ark.,  upon  a  form  the 
same  as  that  upon  which  the  message  was  written.  The 
message  received  differed  from  the  one  delivered  at  Bon- 
ham in  this  :  The  one  received  by  Short  specified  the  7th 
of  August  as  the  day  upon  which  Seaton's  case  was  set  foi 
trial,  and  the  one  delivered  to  the  company  specified  the 
17th  of  August.  Short  did  not  have  the  telegram  rei)eated ; 
but  acting  upon  it  as  he  received  it,  went  to  Bonham,  in 
obedience,  as  he  supposed,  to  his  recognizance,  and  reached 
there  on  the  6th  of  August,  and  found  that  Seaton's  case 
had  in  fact  been  set  for  the  17th  of  August,  is  specified 
in  the  message  delivered  to  the  company  by  Lusk  &  Thur- 
man. 

Short  sued  the  Western  Union  Telegraph  Comi>any  for 
1422.35,  the  amount  of  the  damages  he  alleged  he  suffered 
on  account  of  the  failure  of  the  defendant  to  send  the  mes- 
sage as  it  was  delivered  to  it.  In  the  course  of  the  trial  of 
his  action,  an  agreed  statement  of  the  foregoing  facts  was 
read  in  evidence,  and  he  testified  over  the  objections  of  the 
defendant  as  follows  :  *^  It  took  me  six  days  to  go  to  Bon- 
ham and  return.  At  this  time  (when  the  message  was 
received)  I  was  running  a  saw  mill  near  Nashville,  Ark., 
and  superintending  the  business  of  the  mill.  In  going  to 
Texas  as  a  witness  in  response  to  said  telegram  as  delivered 
to  me,  it  became  necessary  for  me  to  stop  my  mill  opera- 
tions, as  there  was  no  one  else  to  manage  it  for  me.  The 
value  of  my  time  during  the  six  days  that  I  was  absent 
was  fifty  dollars.  My  railroad  fare  to  Bonham,  Tex.,  and 
return,  was  $13.35.  My  hotel  bills  on  this  trip  were  $9.  And 
during  that  time  my  teams  for  hauling  stock  and  lumber  were 
idle,  and  their  services,  if  I  had  been  at  home,  would  have 
been  worth  $75,  and  it  cost  me  during  that  time  $25  to  feed 
them,  and  I  lost  the  services  of  a  valuable  man,  by  which  I 
was  damaged  in  the  sum  of  fifty  dollars  ($50).  At  that 
time  my  mill  was  cutting  upon  an  average  15,000  feet  of 
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lumber  per  day,  at  a  cost  of  C4.76  per  thousand,  which  I 
was  Belling  at  $8.60  per  thousand,  and  had  more  orders  and 
contracts  to  furnish  lumber  than  I  could  fill,  and  by  rea- 
son of  the  stoppage  of  my  mill  during  the  six  days  of  my 
absence,  as  above  stated,  I  lost  the  profits  I  would  have 
made  in  cutting  lumber  during  that  time,  which  I  estimate 
at  the  sum  of  two  hundred  dollars." 

The  result  of  the  trial  was  a  verdict  and  judgment  in 
favor  of  the  plaintiff  against  the  defendant  for  the  sum  of 
$422.35.    The  defendant  saved  exceptions,  and  appealed. 

The  court  below  held  that  the  stipulations  in  the  printed 
form  u{)on  which  the  message  in  question  was  delivered,  as 
to  the  liability  of  the  appellant  for  mistakes  or  delays  in 
the  transmission  or  deliveiy,  or  for  the  non-delivery,  of 
unrepeated  messages,  was  contrary  to  public  policy,  and 
void,  and  so  instructed  the  jury.     Was  this  error  ? 

Common  carriers  of  goods  and  telegraph  companies  are 
not  subject  to  the  same  rule  of  responsibility.  The  com- 
mon carrier  is  held  to  the  strictest  accountability  for  the 
safe  transx)ortation  and  delivery  of  property  entrusted  to 
him  for  safe  carriage.  In  the  absence  of  a  contract  or 
regulation  limiting  his  liability,  he  is  treated  as  an  insurer 
against  all  losses  not  caused  by  the  act  of  God  or  the  public 
enemy.  On  the  other  hand,  in  the  absence  of  a  contract  or 
regulation  fixing  the  liability  of  telegraph  companies,  they 
are  not  held  responsible  as  insurers  of  absolute  safety  and 
accuracy  in  the  transmission  of  messages  as  against  all  con- 
tingencies, but,  holding  themselves  out  to  the  public  ready 
to  transmit  all  messages  delivered  to  them,  they  are  bound 
to  furnish  suitable  instruments  and  competent  servants, 
and  to  use  ordinary  care  and  diligence  in  transmitting  mes» 
sages ;  and  for  any  failure  to  use  such  care  and  diligence 
they  are  responsible  to  those  sustaining  loss  or  damage 
thereby.  They  are,  however,  not  liable  for  the  want  of  any 
skill  or  knowledge  not  reasonably  attainable  in  the  present 
state  of  telegraphy,  "nor  for  errors  resulting  from  the 
peculiar  and  unknown  condition  of  the  atmosphere,  or 
any  agency,  from  whatever  source,  which  the  degree  of 
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skill  and  care  spoken  of  is  insufficient  to  guard  against  or 
avoid."  Little  Bock  &  Fart  Smith  Telegraph  Co.  ▼. 
Davis f  41  Ark.  79 ;  Fotvler  ▼.  Western  Union  Tete- 
graph  C0.9  80  Me.  381 ;  S.  C,  6  Am.  State  Rep.  211; 
Shearman  and  Redfield  on  Negligence  (4th  ed.),  sees.  537, 
639,  and  cases  cited. 

Telegraph  companies  are  public  agents,  and  exercise  a 
public  employment.  They  are  chartered  for  public  pur- 
poses, and  are  vested  with  the  power  of  eminent  domain, 
which  they  cannot  lawfully  exercise  if  they  are  not  public 
agents.  By  virtue  of  their  public  employment,  it  is  theii 
duty,  for  a  reasonable  consideration,  to  receive  and  trans- 
mit all  messages  over  their  wires  with  that  integrity,  skill 
and  diligence  which  appertain  to  their  business.  "They 
are  a  commercial  necessity.  Business  can  be  transacted 
without  them  only  at  a  great  disadvantage.  In  most  places 
there  is  no  choice  as  to  lines,  and,  where  there  is,  it  is  so 
limited  that  a  virtual  monopoly  exists.  On  the  other  hand, 
the  occasion  for  sending  a  message  often  comes  suddenly, 
or  with  so  short  a  notice,"  as  to  compel  the  sending  of  the 
message  without  delay,  or  the  sufferance  of  pecuniary  loss 
by  the  failure  to  do  so.  Often  the  customer  cannot  afford 
to  wait,  and  must  submit  to  the  terms  of  the  telegraph  com- 
pany.   They  do  not  stand  upon  an  equality. 

The  public  is  compelled  to  accept  the  services  of  the  tele- 
graph company,  and  to  rely  upon  its  discharging  its  duty. 
In  this  and  other  respects  the  employments  of  the  telegraph 
company  and  the  common  carrier  of  goods  are  strongly 
analogous.  The  business  in  which  each  is  engaged  is 
almost  equally  important  to  the  public.  Vast  interests  are 
committed  to  each,  and  good  faith  and  diligence  in  the  dis- 
charge of  the  duties  of  each  are  essential  to  the  interest  of 
the  public.  In  both  cases  the  demands  of  a  sound  public 
policy  alike  forbid  any  stipulations  to  relieve  them  of  the 
duty  to  use  the  care  and  diligence  resting  upon  them.  To 
hold  otherwise  would  be  to  give  license  and  immunity  to 
carelessness  and  negligence  on  the  i)art  of  each,  and  would 
be  disastrous  to  the  interests  of  the  public.     Smith  v. 
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Western  Union  Telegraph  Co.,  8  Am.  &  Eng.  C.  C.  16 ; 
W.  JJ.  Tel.  Co.  Y.  Blanch  ard  et  al.,  68  Ga.  299 ;  Sweatland 
V.  lU.  &  Miss.  Tel.  Co.,  27  Iowa,  433;  Harkness  ▼.  W.  TJ. 
TO.  Co.,  73  Iowa,  190 ;  Bartlett  ▼.  W.  TJ.  Tel.  Co.,  62  Me. 
209 ;  Express  Co.  v,  Caldwell,  21  Wall.  269 ;  W.  TJ.  Tel. 
Co.  ▼.  Meredith,  95  Ind.  93 ;  W.  U.  Tel.  Co.  v.  Tyler,  74 
IIL  168 ;  Tyler  et  al.  ▼.  W.  XT.  Tel.  Co.,  60  111.  421 ;  Candee 
V.  W.  U.  Tel.  Co.,  34  Wis.  471 ;  Thompson  r.  W.  TJ.  Tel. 
CO;  64  Wis.  631 ;  Gray  on  Communications  by  Telegraph, 
sees.  46-62;  2  Redfield  on  Railways  (6th  ed.),  p.  342,  sec. 
12;  p.  346,  sec.  16;  p.  346,  sec.  17;  2  Shearman  &  Redfield 
on  Negligence  (4th  ed.),  sec.  663;  8  Am.  &  Eng.  C.  C,  p. 
44,  note  and  cases  cited ;  14  Fed  Rep.  720,  and  cases  cited ; 
2  Thomjwon  on  Negligence,  p.  841,  sec.  6,  p.  843. 

In  this  case  the  agreement  between  the  sender  of  the 
message  and  the  company  was  that  the  company  should 
not  be  liable  for  mistakes  or  delays  in  the  transmission  or 
delivery,  or  for  non-delivery,  of  the  message  sent,  unless  it 
was  repeated,  whether  happening  by  negligence  of  its  ser- 
vants, or  otherwise,  beyond  the  amount  received  for  send- 
ing the  same.  By  this  stipulation  the  company  clearly 
undertakes  to  relieve  itself  of  all  liability  for  negligence, 
the  message  not  having  been  repeated,  and  it  is  contrary  to 
public  i)olicy,  and  void.  It  is  true  that  many  authorities 
have  held  that  such  an  agreement  is  ''binding  upon  all 
who  assent  to  it,  so  as  to  exempt  the  company  from  lia- 
bility, beyond  the  amount  stipulated,  for  any  cause  except 
for  wilful  misconduct  or  gross  negligence  on  the  part  of 
the  company.''  One  of  the  reasons  assigned  by  these 
authorities  for  so  holding  is  ''the  risks  and  uncertainties 
attendant  on  the  transmission  of  messages  by  means  of 
electricity,  and  the  difficulties  in  the  way  of  guarding 
against  errors  and  delays  in  the  performance  of  such  a  ser- 
vice, and  the  very  expensive  liability  to  damages  which 
may  be  incurred  by  a  failure  to  deliver  a  message  accur- 
ately." But  it  seems  to  us  that  this  is  not  a  sufficient  rea- 
son why  such  stipulations  should  be  sustained.  The  tele- 
graph company  is  only  bound  to  use  ordinary  care  and 
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diligence  in  transmitting  messages,  and  is  not.  responsible 
for  any  errors  or  failures  which  such  care  and  diligence  are 
insufficient  to  guard  against  or  avoid. 

The  same  authorities  further  hold  that  the  regulation  or 
agreement  that  the  message  must  be  repeated  in  order  to 
hold  the  company  liable  for  negligence  beyond  the  amount 
received  for  sending  the  message  is  a  reasonable  precaution 
taken  by  the  company,  and  binding  on  all  who  assent  to  it. 
They  say  :  **  The  repetition  of  a  message  may  be  unimport- 
ant. A  mistake  in  its  transmission  might  occasion  no 
serious  damage  or  inconvenience  to  the  parties  interested. 
Whether  it  w^ould  do  so  or  not  would  be  within  the  knowl- 
edge of  the  sender  or  receiver,  rather  than  within  that  of 
the  operator  who  transmitted  it.  The  latter  could  rarely 
be  expected  to  know  what  would  be  the  consequences  of  an 
error  in  its  transmission.  It  is  therefore  a  most  reasonable 
requisition  that  it  should  be  left  to  those  who  know  the 
occasion,  and  the  subject  of  the  message,  and  who  can  best 
judge  of  the  consequences  attendant  upon  any  mistake  in 
sending  it,  to  determine  whether  it  is  of  a  nature  to  render 
a  repetition  necessary  to  ascertain  its  accuracy  instead  of 
throwing  this  burden  on  the  owner  or  conductor  of  the 
telegraph,  who  cannot  be  supposed  to  know  the  effect  of  a 
mistake,  or  the  consequences  in  damages  of  a  failure  to 
ti-ansmitit  correctly."  This  may  be  true.  But,  we  think, 
the  failure  to  repeat  should  not  relieve  the  company  of  the 
duty  to  use  due  care  and  diligence  in  transmitting  the 
message  without  repetition,  and  of  liability  for  losses 
incurred  by  reason  of  the  failure  to  do  so.  The  fact  that 
the  company  could  not,  from  an  inspection  of  the  message, 
know  its  importance,  and  foresee  the  consequences  of  a 
fail  ure  to  send  it  correctly,  or  had  no  notice  of  the  special 
cirunistances  under  which  it  was  sent,  is  a  matter  that 
ought  to  affect  only  the  amount  of  damages  for  which  the 
company  should  be  held  liable. 

The  court  below,  in  effect,  held  and  instructed  the  jury 
that  the  failure  to  transmit  and  deliver  the  message  in  the 
form  or  language  it  which  it  was  received  w^ts  prima  fack 
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evidence  of  negligence,  for  which  the  company  is  liable.  It 
is  urged  that  this  was  error.  But  we  do  not  think  so.  If 
the  failure  was  not  the  result  of  negligence,  the  means  of 
showing  that  fact  is,  almost  invariably  in  all  cases,  with'n 
the  exclusive  possession  of  the  company.  To  require  the 
sender  to  prove  negligence,  after  showing  the  mistake 
'  *  would  be  to  require  in  many  cases  an  impossibility,  not 
infrequently  resulting  in  enabling  the  company  to  evade  a 
just  liability.'*  TF.  V.  Tel.  Co.  r.  Ch^aU,  5  Am.  St.  Rep., 
795 ;  S.  C.,  38  Kan.  679 ;  BartleU  r.  W.  U.  Tel.  Co.,  62 
Me.  209 ;  S.  C.  16  Am.  Rep.  437;  Telegraph  Co.  ▼  Oris- 
wold,  37  Ohio  St.  301 ;  S.  C.  41  Am.  Rep.,  500  ;  Candeev. 
W.  U.  Tel.  Co.,  34  Wis.  471 ;  Tyler  ▼.  W.  U.  Tel.  Co., 
60  111.  421 ;  W.  U.  Tel.  Co.  v.  Carew,  15  Mich.  633 ;  W.  IT. 
Tel.  Co.  ▼.  Tyler 9  74  HL,  168 ;  Olympe  De  La  Orange  \. 
A  W.  Teh  Co..  25  La.  Ann.  383;  W.TJ.  Tel.  Co.  ▼.  Fontaine y 
68  Ga.  433 ;  W.  TJ.  Tel.  Co.  r.  Blanchard  et  a?.,  68  Ga. 
808 ;  Shearman  &  Redfield  on  Negligence  (4th  ed.)  542,  666 ; 
2  Thompson  on  Negligence,  p.  841,  sec.  6,  and  p.  843 ;  Gray 
on  Communications  by  Telegraph,  53,  54. 

The  court  below  erred  as  to  the  measure  of  damages  in  this 
case.  The  general  rule  is,  damages  recoverable  for  breach 
of  contract  "are  only  those  which  are  incidental  to  and 
directly  caused  by  the  breach,  and  may  reasonably  be  pre- 
sumed to  have  entered  into  the  contemplation  of  the  parties, 
and  not  speculative  profits,  or  accidental  or  consequential 
losses."  ^n  Hadley  v.  Baxendale^  9  Exch.  354,  the  rule  is 
correctly  laid  down  as  follows :  ''Where  two  parties  have 
made  a  contract,-  which  one  of  them  has  broken,  the  dam- 
ages which  the  other  party  ought  to  receive  in  respect  of 
such  breach  of  contract  should  be  such  as  may  fairly 
and  reasonably  be  considered  either  arising  naturally,  i.  a., 
according  to  the  usual  course  of  things,  from  such  breach 
of  contract  itself,  or  such  as  may  reasonably  be  supposed 
to  Tiave  been  in  contemplation  of  both  parties  at  the  time 
they  made  the  contract  as  the  probable  result  of  a  breach 
qf  it.  Now,  if  the  special  circumstances  under  which  the 
contract  was  actually  made  were  communicated  by  the 
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plaintiffs  to  the  defendants,  and  thus  known  to  both  parties, 
the  damages  resulting  from  the  breach  of  such  a  contract 
which  they  would  reasonably  contemplate  would  be  the 
amount  of  injury  which  woidd  ordinarily  follow,  from  a 
breach  of  contract  under  these  special  circumstances  so 
known  and  communicated.  But,  on  the  other  hand,  if 
these  special  circumstances  were  wholly  unknown  to  the 
party  breaking  the  contract,  he,  at  the  most,  could  only  be 
supposed  to  have  had  in  his  contemplation  the  amount  of 
injury  which  would  arise  generally,  and  in  the  great  multi- 
tude of  cases  not  affected  by  any  special  circumstances, 
from  such  a  breach  of  contract."  Leonard  v.  The  New 
York  Tel.  Co.,  41 N.  Y.  544 ;  U.  8.  Tel.  Co.  v.  Gilder sleete,  29 
Md.  232 ;  Flrgt  National  Bank  ofBarnesviUe  t.  Tde- 
graph  Co.,  30  Ohio  St.  555 ;  Railway  Co.  v.  Mwlford,  46 
Ark.  502,  S.  C.  27  Am.  Rep.  485 ;  3  Sutherland  on  Damages, 
298-307,  and  cases  cited;  Gray  on  Communications  by 
Telegiaph,  sees.  82-96,  and  authorities  cited. 

In  this  case,  the  message  indicated  that  a  certain  case 
pending  in  a  court  at  Bonham  was  set  for  hearing  or  trial 
on  a  certain  day.  The  fact  that  it  was  sent  by  telegraph 
was  sufBicient  to  indicate  that  it  was  important  that  Short 
should  know  at  once  the  fact  intended  to  be  communicated 
by  it.  There  was  enough  in  it  to  indicate  that  Short  would 
probably  be  induced  thereby  to  go  to  Bonham  to  attend  the 
trial  of  the  Seaton  case  on  the  day  specified  therein.  This 
was  enough  to  entitle  Short  to  recover  damages.  .  Gray  on 
Communications  by  Telegraph,  sec.  96,  and  authoritiea 
cited.  The  damages  recoverable,  according  to  the  evidence, 
were  recoverable  expenses  incurred  by  Short  in  going  to 
Bonham  and  returning,  and  the  value  of  his  time  lost  in  so 
doing. 

There  was  no  evidence  that  the  telegraph  company  had 
notice  of  any  special  circumstances  connected  with  the 
sending  of  the  message.  The  message  contained  all  the 
information  the  company  had.  All  the  evidence  about  the 
stopping  of  a  mill,  idleness  of  teams,  value  of  their  services, 
and  cost  of  feeding  them,  the  loss  of  the  services  of  a  valu 
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able  man,  and  loss  sustained  by  reason  of  the  stoppage  of 
the  mill,  was  clearly  inadmissible. 

The  loss  sustained  on  account  of  expenses  of  a  trip  to 
Bonham  and  return  was  $22.60,  and  the  value  of  the  time 
lost  in  the  making  it  was  $50,  making  his  damage  recover- 
B^ble  according  to  the  evidence,  $72.35.  The  verdict  should 
have  been  for  that  amount. 

If  appellee  shall  enter  a  remittitur  here  of  $350,  the  dif- 
ference between  $422.35  and  $72.35,  within  the  next!tfifteen 
days,  according  to  the  rules  of  this  court,  the  judgment  of 
the  court  below  will  be  affirmed.  Otherwise,  it  will  be 
reversed,  and  the  cause  remanded  for  a  new  triaL 


NoTB.— See  Index  to  this  and  to  previous  Tolumes,  titles  ''limiting 
Ldability,  "  Damages ;  also  '*  Notes  "  on  said  subjects. 
See  note  to  next  case. 


Western  Union  Telegraph  Company  v.  Doughertt. 

* 

Arkansas  Supreme  Courts  Feb.  14, 1891, 
(54  Ark.  231.) 

Failubb  to  deliveb  teleobax.— Lnarma  tdcb  to  present  clau. 

A  stipulation  in  a  telegraph  blank  that  all  claims  for  damages  for  failure, 
delay  or  error  in  transmission,  must  be  presented  in  writing  within  • 
specified  time,  is  valid,  and  failure  to  observe  it  will  bar  a  recovery. 

Cases  of  this  series  cited  in  opinion :  Cole  v.  W.  U.  Tel.  Co,,  vol.  1,  p.  707 : 
Heimann  v.  W.  U.  TeL  Co,,  vol.  1,  p.  581 ;  McLSsengale  t.  W,  U.  Tel,  Co.^ 
voL  1,  p.  724 ;  W,  U.  Tel.  Co.  v.  Rains,  vol.  1,  p.  697. 

Appeal  by  defendant  below  from  judgment  of  Circuit 
Court,  Jackson  county. 

U.  M.  &  O.  B.  Hose,  for  appellant. 

The  api>ellee  pro  se. 

Hughes,  J. :    This  is  an  appeal  from  a  judgment  for  fif tj 
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dollars  against  the  appellant,  in  favor  of  the  appellee,  to 
compensate  him  for  damages  sustained  by  the  faUore  of 
appellant's  servants  to  deliver  a  telegram  sent  by  appellee 
from  Newport  to  Clarendon,  Ark.  There  was  printed  npon 
the  face  of  the  blank  form  on  which  the  telegram  was 
written,  these  words : 

The  company  wiU  not  be  liable  for  damages  in  any  case  where  the 
claim  16  not  presented  in  writing  within  sixty  days  after  sending  the  mes* 
lage. 

The  Circnit  Court  made  the  following  declaration  of  law 
In  the  case :  "  The  condition  in  reference  to  delay  in  pre- 
senting claim  has  no  application  to  a  failure  to  deliver 
caused  by  the  negligence  of  defendant's  agents."  The 
only  controversy  in  the  case  is  over  the  correctness  of  this 
declaration,  and  the  solution  of  this  depends  upon  the 
reasonableness  and  validity  of  the  above  stipulation  on  the 
blank  of  the  telegraph  company,  upon  which  the  message 
was  written  by  appellee's  agent,  and  sent  over  appellant's 
telegraph  line. 

It  has  been  several  times  held  by  this  court  that  a  com- 
mon carrier  may  limit  its  liability  by  contract,  though  it 
can  not  stipulate  against  its  own  negligence  or  the  negli- 
gence of  its  servants.  The  question  is  not  one  of  power  or 
right  to  make  regulations,  but  of  reasonableness  of  the 
regulations.  The  stipulation  that  the  company  would  not 
be  liable,  where  the  claim  is  not  presented  within  sixty 
days,  was  an  agreement  of  the  plaintiff  with  the  telegraph 
company,  and  was  not  in  violation  of  any  statute,  and,  if 
reasonable,  and  not  against  public  policy,  was  binding  upon 
him.  We  know  of  no  principle  of  the  common  law  that 
would  prohibit  it.  It  was  not  a  contract  to  cover  the  negli- 
gence of  the  telegraph  company.  It  was  a  stipulation 
against  the  delay  and  neglect  of  the  plaintiff  in  presenting 
his  claim,  and  it  does  not  appear  unreasonable.  By  means 
of  the  character  of  the  business,  and  the  great  number  of 
messages  sent  over  the  lines  of  a  telegraph  company,  and 
the  importance  of  early  information  of  claims,  to  enable 
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the  company  to  keep  an  account  of  its  transactions,  and  the 
imx>ossibility  of  recalling  them  all  and  accounting  for  them 
from  memory,  after  the  lapse  of  a  considerable  period  of 
time,  it  does  not  appear  that  a  stipulation  that  a  claim  for 
damages  should  be  presented,  in  writing,  within  sixty  days 
from  the  time  the  message  is  sent,  is  unreasonable.  Wolf 
T.  West.  U.  Tel.  Co.,  62  Pa.  St.  87 ;  Toung  v.  West.  V. 
Tel.  Co.,  63  N.  Y.  163 ;  Cole  v.  West.  JJ.  TeL  Co.,  83 
Minn.  227 ;  Heimann  v.  WesL  TJ.  Tel.  Co.,  67  Wis. 
562. 

Such  a  condition  is  not  only  not  a  stipulation  against  the 
negligence  of  the  company,  but  it  implies  that  a  liability 
may  be  incurred  for  negligence  ;  and  it  requires  that  one 
who  seeks  to  recover  damages  for  such  negligence  shall 
present  his  claim  in  writing  within  sixty  days  or  be  held  to 
have  waived  it.  *'  Conventio  vincit  legem.^^  Mdssengale 
V.  West.  U.  TeL  Co.,  17  Mo.  App.  257.  "  When  a  defi- 
nite term  is  fixed,  the  question  of  its  reasonableness  is  to 
be  determined  by  the  court."  Id.  In  the  above  case, 
thirty  days  was  held  to  be  a  reasonable  time,  and  twenty 
days  have  been  held  sufficient. 

We  know  of  no  public  policy  that  would  be  violated  by 
conceding  to  a  competent  person  the  right  to  make  a  rea- 
sonable contract ;  and  it  is  not  unlawful  for  such  a  person 
to  limit  himself  to  less  time  than  would  be  allowed  by  the 
statute  of  limitations,  within  which  to  assert  his  claim  for 
damages  for  violation  of  a  contract.  Such  a  one  may 
renounce  a  privilege  allowed  him  by  law,  and  such  renun- 
ciation will  bind  him.  It  is  said  that  *' statutes  of 
limitation  prohibit,  not  the  limitation  of  action,  but  the 
indefinite  postponement  of  them."  Greenhood  on  Public 
Policy,  p.  305  ;  IT.  W.  Ins.  Co.  v.  PJicenix  Oil  Co.,  31  Pa.  St. 
448;  WolfY.  West.  U.  Tel.  Co.,  62  Pa.  St.  87;  West.  U. 
Tel.  Co.  V.  Rains,  63  Tex.  27.  See  Gray  on  Telegraphs, 
p.  62. 

The  authorities  are  almost  uniform  in  maintaining  the 
reasonableness  and  validity  of  such  a  stipulation. 

The  third  declaration  of  law  made  by  the  Circuit  Court 
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was  erroneons  for  the  reasons  above  indicated  ;  where- 
fore the  judgment  is  reversed,  and  the  cause  is  remanded 
for  a  new  trial. 


NoTB. —  See  Index  to  this  and  to  previous  volumes,  title  **  Limiting 
Time."    See  note,  vol  2,  p.  477. 

This  case  is  cited  in  SherriU  v.  W.  U.  Tel.  Co,  poH. 

For  earlier  Arkansas  cases  upon  duties  and  liabilities  of  telegraph  com- 
panies,  see  voL  1,  p.  626 ;  vol.  2,  pp.  474,  477,  479. 


Western  Union  Telegraph  Company  v.  Taylor. 

Georgia  Supreme  Court,  Feb,  2J^,  1890, 

(84  Ga.  408.) 
Pbnal  tbleoraph  statute.— Action  by  addrkssee.— Bar  of  fobxeb 

ACTION. 

Under  a  statute  imposing  a  penalty  upon  telegraph  companies  for  lack  ol 
impartiality,  good  faith  and  due  diligence,  to  inure  to  the  benefit  of 
either  sender  or  addressee,  to  be  recovered  *'  by  a  suit  in  a  justice's  or 
other  court  having  jurisdiction  thereof,"  held,  that  justices'  courts  hav- 
ing under  the  Constitution  only  jurisdiction  in  actions  ex  contractu^  the 
Legislature  could  not  invest  them  with  jurisdiction  in  such  an  action ; 
and  hence  that  an  action  by  the  addressee  of  a  telegram  for  the  statutory 
penalty  was  not  barred  by  a  judgment  in  favor  of  the  defendant  in  an 
earlier  action  brought  in  a  justice's  court  by  the  sender  of  the  message. 
Even  payment  by  the  company  of  the  expenses  of  the  plaintiff  incurred 
by  reason  of  non-delivery  of  the  message  would  not,  unless  received  in 
full  settlement  or  by  way  of  accord  and  satisfaction,  bar  an  action  for 
the  penalty. 

Cases  of  this  series  cited  in  opinion  :  W,  U,  Tel.  Co.  v.  Pendleton,  vol.  1,  pw 
632;  W.  U.  Tel.  Co.  v.  Buchanan,  vol.  1,  p.  1 ;  W.  U.  Tel.  Co.  r 
McKibben,  vol.  2,  p.  625. 

Error  from  City  Court   of  Macon.     Facts   stated  in 
opinion.     Appeal  by  defendant  below. 

Ouerry  &  HaJl^  for  plaintiff  in  error. 

M.  O.  Bayne^  by  brief,  contra. 


GEORGIA,  1890.  606 


Telegraph  Co,  v.  Taylor. 


Bleckley,  Chief  Justice:  The  action  was  by  Mrs.  Taylor 
against  the  telegraph  company  to  recover  a  penalty  of  $100 
for  failure  to  deliver  to  her  a  telegram  sent  from  Macon  to 
Brunswick  by  Bayne,  and  addressed  to  her.  It  was 
founded  on  the  act  of  1887  (pamph.  p.  Ill),  which  reads  as 
follows : 

Every  electric  telegpraph  company  with  a  line  of  wires  wholly  or  partly 
in  this  State,  and  engaged  in  telegraphing  for  the  public,  shall,  during  the 
usual  office  hours,  receive  dispatches,  whether  from  other  telegraph  lines 
or  from  individuals ;  and  on  payment  or  tender  of  the  usual  charge,  accord- 
ing to  the  regulation  of  such  company,  shall  transmit  and  deliver  the  same 
with  impartiality  and  good  faith,  and  with  due  diligence,  under  penalty 
of  one  hundred  dollars,  which  penalty  may  be  recovered  by  a  suit  in  a 
justice's  or  other  court  having  jurisdiction  thereof,  by  either  the  sender  of 
the  dispatch  or  the  person  to  whom  sent  or  directed,  whichever  may  first 
sue  :  I^vided,  that  nothing  herein  shaU  be  construed  as  impairing  or  in 
any  way  modifying  the  right  of  any  person  to  recover  damages  for  any 
such  breach  of  contract  or  duty  by  any  telegraph  company ;  and  said 
penalty  and  said  damages  may,  if  the  party  so  elect,  be  recovered  in  the 
same  suit.  Such  companies  shaU  deliver  aU  dispatches  to  the  persons  to 
whom  the  same  are  addressed,  or  to  their  agents,  on  payment  of  any 
charges  due  for  the  same ;  Provided  such  persons  or  agents  reside  within 
one  mile  of  the  telegraphic  station,  or  within  the  city  or  town  in  which 
such  station  is.  In  all  cases  the  liability  of  said  companies  for  messages 
hi  cipher,  in  whole  or  in  part,  shall  be  the  same  as  though  the  same  were 
not  in  cipher. 

The  company  pleaded  specially  in  bar  of  the  action  that 
Bayne,  the  sender  of  the  message,  had  sued,  prior  to  the 
filing  of  this  suit,  for  the  same  penalty  in  a  justice's  court, 
and  that  a  recovery  was  had  by  the  company.  The  plea 
alleged  that  the  justice's  court  was  a  court  of  competent 
jurisdiction,  but  upon  motion  of  plaintiff's  counsel,  the 
plea  was  stricken  on  the  ground  that  the  justice's  court  had 
no  jurisdiction.  The  jury  having  found  for  the  plainti£F, 
the  company  moved  for  a  new  trial  because  of  this  ruling, 
and  on  various  other  grounds.    This  motion  was  overruled. 

1.  The  general  scheme  of  the  Constitution  in  conferring 
jurisdiction  ux)on  the  inferior  courts  which  it  specifies,  is  to 
deal  exhaustively  with  the  subject  matters — which  it  men- 
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tions  and  enumerates.  This  scheme  extends  also,  even  as 
to  the  Superior  Court,  to  means  and  modes  of  exercising 
jurisdiction,  as,  for  instance,  new  trials  and  writs  of 
certiorari.  Pitts  v.  Carr^  61  Gte».  454;  Maxwell  v. 
Thimlin^  79  Gte».  670;  Pope  v.  Jones ^  id.  487.  Doubts 
less  the  Legislature  might  by  statute  confer  addi- 
tional jurisdiction  on  some  of  the  courts  and  magis- 
trates mentioned  in  the  Constitution,  but  to  do  so 
the  material  for  such  superadded  jurisdiction  would  have 
to  be  drawn  from  other  subject  matters,  that  is,  from  such 
as  the  Constitution  has  not  dealt  with  expressly  in  making 
distribution  of  judicial  powers  among  the  inferior  courts, 
etc.,  which  it  enumerates.  The  act  of  1887,  above  recited, 
is  certainly  a  legislative  attempt  to  clothe  justices'  courts 
with  jurisdiction  over  actions  for  penalty,  and  whether  the 
attempt  can  be  held  efficacious  or  not  depends  upon  a  right 
classification  of  such  actions  with  reference  to  article  YI, 
section  VII,  paragraph  II  (Code  of  1882,  sec.  6158),  of  the 
Constitution  of  1877.    The  paragraph  reads  as  follows: 

'^Justices  of  the  peace  shall  have  jurisdiction  in  all 
civil  cases  arising  ex  contractu^  and  in  cases  of  injuries  or 
damages  to  personal  property,  when  the  principal  sum  does 
not  exceed  one  hundred  dollars,  and  shall  sit  monthly  at 
fixed  times  and  places ;  but  in  all  cases  there  may  be  an 
appeal  to  a  jury  in  said  court,  or  an  apx)eal  to  the 
Superior  Court  under  such  regulations  as  may  be  prescribed 
by  law."  The  corresponding  provision  in  the  Constitutioa 
of  1868  (Code  of  1873,  sec.  6104)  was  as  follows : 

^  ^  The  justices  of  the  peace  shall  have  jurisdiction  except  as 
hereinafter  provided,  in  all  civil  cases  where  the  principal 
sum  claimed  does  not  exceed  one  hundred  dollars,  and  may 
sit  at  any  time  for  the  trial  of  such  cases ;  but,  in  cases 
where  the  sum  claimed  is  more  than  fifty  dollars,  there 
may  be  an  appeal  to  the  Superior  Court,  under  such 
regulations  as  may  be  prescribed  by  law."  It  is 
manifestthat  the  latter  Constitution  intended  to  nairow 
the    earlier     one    in    respect    to    the    juriadiction   of 
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juBlices'  courts  over  civil  cases.  Both  Constitations  fix 
the  same  limit  as  to  amount,  bat  in  one  there  is  no  limit 
whatever  as  to  the  nature  of  civil  cases  over  which  juris- 
diction may  be  exercised,  save  where  exclusive  jurisdiction 
is  conferred  on  some  other  court,  while  in  the  other  the 
cases  are  such  only  as  arise  ex  contractu  or  from  torts  to 
personal  property.  Though  the  Legislature  may,  perhax)s, 
confer  at  will  jurisdiction  upon  justices'  court  or  justices 
of  the  peace  touching  some  subject-matters,  the  subject- 
matter  of  ^' civil  cases, "in  so  far  as  these  courts  or  magis- 
trates can  take  cognizance  of  the  same,  is  dealt  with 
exhaustively  by  the  Constitution.  The  Legislature  has  no 
more  power  to  invest  them  with  jurisdiction  over  civil  cases 
not  arising  ex  corUractUf  or  from  torts  to  personal  property, 
than  over  cases  involving  more  thdn  $100  principal, 
or  those  arising  ex  delicto  from  injuries  to  real  property. 
It  follows  that,  unless  an  action  for  a  penalty  is  one  arising 
ex  contractu  within  the  sense  and  meaning  of  the  Gonstitu* 
tion,  the  justices'  court  which  entertained  and  decided  the 
suit  brought  by  Bayne,  the  sender  of  the  message,  against 
the  company,  was  without  jurisdiction,  for  it  is  manifest 
that  the  suit  was  not  for  injury  or  damage  to  personal 
property. 

2.  The  decisive  question,  then,  is  whether  an  action  for 
the  x>enalty  imposed  upon  telegraph  companies  by  the  act 
of  1887  is  one  arising  ex  contractu.  Had  the  expression 
been  civil  cases  in  form  ex  contractu^  there  would  have 
been  no  doubt  as  to  its  embracing  actions  for  a  penalty, 
for  debt  is  a  form  of  action  ex  contractu;  and  that  debt 
upon  a  statute  for  a  penalty  definite  in  amount  was  gener- 
ally, if  not  always,  maintainable,  is  quite  certain.  1  Chit. 
PL  112,  371-376 ;  BvZlard  v.  Bell,  1  Mason,  299.  But, 
though  in  form  ex  contractu,  the  action  for  a  penalty 
was,  and  still  is,  founded  upon  a  tort.  1  Chit.  PI.  46 ; 
Chaffee  v.  U.  51,  18  Wall.  616 ;  Martin  v.  McKnight,  1 
Overton,  330.  In  McCoun  v.  R.  H.  Co.,  60  N.  Y.  176, 
which  was  a  suit  brought  to  recover  a  penalty  or  forfeiture 
under  a  statute  to  prevent  extortion  by  railroad  companies, 
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Allsk,  J.,  said  :  "  Upon  the  question  actually  decided  by 
the  court  below,  I  am  of  the  opinion  that  that  court  erred 
in  holding  the  summons  to  have  been  regularly  issued 
under  the  first  subdivision  of  sec.  129  of  the  Code.  The 
actions  within  that  subdivision  must '  arise  on  contract,  and 
be  for  the  recovery  of  money  only.'  This  action  is  for  the 
recovery  of  money  only,  and  in  that  respect  is  within  the 
provisions  of  the  subdivision,  but  is  not  upon  contract. 
That  term  was  used  in  its  ordinary  and  proper  sense.  A 
contract  is  a  drawing  together  of  minds  until  they  meet, 
and  an  a^*eement  is  made  to  do  or  not  to  do  some  particu- 
lar thing.  It  may  be  express,  or  it  may  be  implied  or 
inferred  from  circumstances,  and  this  implicatibn  is 
but  the  result  of  the  ordinary  and  universal  experi- 
ence of  mankind.  If  A  borrows  money  of  B,  the 
courts  may  imply  a  promise  to  repay  the  money,  for 
the  universal  experience  is  that  in  such  a  case  a  promise 
is  exacted  and  made.  An  implied  promise  or  contract 
is  but  an  express  promise,  proved  by  circumstantial  evi- 
dence. It  is  quite  distinct  from  that  fiction  by  which  a 
statute  liability  has  been  deemed  sufiicient  to  sustain  an 
action  of  assumpsit^  upon  the  ground  that  a  party  sub- 
jecting himself  to  the  penalty  or  other  liability  imposed  by 
statute  has  promised  to  pay  it.  That  feature  does  not 
suppose  a  contract,  but  simply  a  promise  ex  parte.  In  this 
view,  every  man  promises  not  to  trespass  on  his  neighbor's 
property,  or  to  commit  an  assault  upon  his  person,  and  an 
action  of  assumpsit  might  be  brought  and  summons  issued, 
under  the  first  subdivision  of  section  129,  for  a  breach  of 
this  implied  contract  to  observe  the  laws.  The  Code  was 
not  dealing  with  a  legal  fiction  in  prescribing  a  form  of  sum- 
mons in  actions  arising  on  contract.  A  statute  liability 
wants  all  the  elements  of  a  contract^  consideration  and 
mutuality,  as  well  as  the  assent  of  the  party."  And  Peck- 
ham,  J.,  in  the  same  case,  said:  ^^  Is  this  'an  action  arising 
on  contract  V  It  is  an  action  for  a  penalty  for  violating  i 
statute.  It  is  claimed  to  anse  on  contract,  upon  the  prin- 
ciple stated  in  3  Black  Com.  161,  whereby  a  forfeiture 
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imposed  by  the  by-laws  of  a  corporation,  upon  any  that 
belong  to  the  body,  immediately  creates  a  debt,  for  which 
an  action  of  debt  will  lie  by  the  party  injured.    This  prin- 
ciple is  declared  by  Blackstone  to  be  *an  implied  original 
contract  to  submit  to  the  rule  of  the  community  whereof 
we  are  members.'    He  then  adds  that  tlij  same  reason  may, 
with  equal  justice,  be  applied  to  all  penal  statutes.    This 
principle,  if  carried  out  by  the  same  reasoning,  would 
abolish  all  actions  of  tort.      The  implied   original  con- 
tract to  obey  all  statutes,  by  the  same  principle  and  the 
same  reasoning,  extends  to  all  laws,   whether  statutory 
or    common   law.      It    is    surely   not    confined    to   the 
obeying   of   all   statute   law  simply.      Thus  assumpsit^ 
if  not  debt,   would  lie  for   an   assault  and  battery,   or 
for  arson,   etc.      I  incline  to  think  that  this  provision 
of    the   Code   had   no   reference   to  this  fiction   of  the 
law  of  an  implied  original  contract  to  obey  the  laws  of  the 
land  by  each  member  of  the  community.      But  it  meant 
what  it  plainly  says.    In  sec.  53  of  the  Code,  *an  action  for  a 
penalty '  is  stated  as  impliedly  different  from  an  action  on 
contract  for  the  payment  of  money,  and  a  justice  of  the 
peace  is  expressly  given  jurisdiction  of  both.    The  Code 
thus  recognizes  the  difference  between  actions  upon  con- 
tract and  an  action  for  a  penalty.     It  is  not  enough  that 
the  recovery  is  to  be  for  *  money  only,'  but  the  action  must 
arise  on  contract  also,  to  bring  the  case  under  the  first  sub- 
division.   I  think  it  plain  that  this  action  does  not  arise  on 
contract."     The  large  and  loose  meaning  given  to  contracts 
by  Blackstone  (3  Com.    168-160),  as  including  all  obliga- 
tions,  even  those  arising  out   of    the  social  compact,  is 
too    comprehensive  to  serve  as  a  guide  to  the  real  mean- 
ing of  the  clause  of  the  Constitution  which  we  are  con- 
sidering.   Works  on  contracts  generally  have  confined  the 
term  "  contract  '*  within  much  narrower  limits.    Mr.  Bishop 
is  the  only  writer,  so  far  as  we  know,  who,  in  a  work  devoted 
to  contracts  solely,  has  endeavored  tobroaden  his  definition 

of  the  term  so  as   to  make  it  reach  and  include  what 
voT^  III— 39. 
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LowRiE,  J.,  in  Hertzog  v.  Hertzog,  29  Pa.  St  467,  468, 
denominates  ^^constructive  contracts/'  which  he  says  are 
^'fictions  of  law  adapted  to  enforce  legal  duties  by  actions 
of  contract,  where  no  proper  contract  exists,  express  or 
implied.*'  For  Mr.  Bishop's  definition,  see  Bish.  on  Con. 
sec.  22 ;  and  that  he  intended  to  include,  like  Blackstone, 
the  fictitious  case  of  a  statutory  penalty,  see  sees.  182-206. 
But  it  may  be  said  that  there  is  an  actual  contract  from 
which  the  present  action  arises,  namely,  that  made  by 
Bayne  as  the  sender  of  the  message.  That  contract,  how- 
ever, with  all  its  consequences  except  the  penalty,  is  left 
intact  by  the  act  of  1867.  The  penalty  is  not  given,  in 
whole  or  in  part,  as  compensation  in  damages  for  a  viola- 
tion of  that  contract.  On  the  contrary,  both  the  sender, 
with  whom  the  company  had  a  contract,  and  the  person  to 
whom  the  telegram  was  addressed,  and  with  whom  the 
company  had  no  contract,  are  left  in  full  possession  of  all 
their  rights,  outside  of  i)enalty,  in  every  respect.  That  the 
penalty  is  imposed  solely  for  the  wrongful  violation  of  a 
public  duty  is  manifest,  and  it  seems  to  us  to  make  no 
difference  that  this  particular  instance  of  that  duty  had  its 
origin  in  contract.  The  case  belongs  to  that  particular 
class  so  well  described  by  Mr.  Bishop  in  his  work  on  Non- 
Contract  Law,  sees.  73,  74,  in  which  he  says :  **  Though  a  tort 
is  a  breach  of  duty  which  the  law,  in  distinction  from  a 
mere  contract,  has  imposed,  yet  the  imposing  of  it  may 
have  been  because  of  a  contract,  or  because  of  it  and  some- 
thing else  combining,  when  otherwise  it  would  not  have 
created  the  duty.  In  such  a  case,  commonly,  the  party 
injured  by  the  non-fulfilment  of  the  duty  may  proceed 
against  the  other  for  its  breach,  or  for  the  breach  of  contract, 
at  his  election.  Thus,  because  a  common  carrier,  whether 
of  goods  or  passengers,  is  a  sort  of  public  servant,  the  law 
imposes  its  duties  upon  him,  a  breach  whereof  is  a  tort? 
though  there  is  also  a  contract  which  is  violated  by  the 
same  act."  The  principle  here  annnounced  is  the  one 
recognized  by  this  court  in  Head  v.  Georgia  Pacific  R.  JZ. 
Co, ,  79  Ga.  358,  and  in  other  cases.   A  striking  instance  of  its 
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application  will  be  seen  in  the  case  of  Tdttan  v.  Hy.  Co.,  3 
El.  &  El.   851,  in  which  the  terms  "action  founded  on 
contract,"  and  *' action  of  contract,"  were  under  construc- 
tion.   See,  also,  Pontifex  v.  Ry.  Co.^  3  Law  Rep.  Q.  B. 
Div.  27.    The  Supreme  Court  of  Indiana,  in  adjudicating 
upon  a  statute  in  some  respects  identical  with  our  own,  has 
held  that  the  penalty  is  for  a  breach  of  duty,  and  not 
damages  for  the  breach  of  contract.      W.  U.  Tel.  Co.  v. 
I^endelton,  95  Ind.  12.    In  Schaffer  v.  McNamee^  13  Sgt. 
At  Rawle,  44,  the  words,  *' causes  of  action  arising  upon 
contract,  either  express  or  implied,"   used  in  conferring 
jurisdiction  upon  justices  of  the  peace,  were  held  to  be 
limited  to  the  case  of  an  agreement   or   understanding 
immediately  between  the  parties ;  and  Gibson,  J.,    said: 
"It  is  evident  that  it  is  not  the  form  of  the  action,  but 
the  nature  of  the  subject-matter  of  it,  which  must  decide 
the  question  of  jurisdiction.    Actions  of  debt  often  arise 
ex  malefieio^  and  where  there  is  not  the  semblance  of  a  con- 
tract, as  in  all  cases  of  penalties  imposed  by  statute  ;  for 
there  the  debt  is  created  by  the  law,  and  not  by  the  agree- 
ment of  the  parties."     Accordingly  it  was  held  in  Zeigler 
V.  Orarriy  id.  102,  that  a  justice  of  the  peace  has  no  juris- 
diction of  debt  for  a  penalty  imposed  by  a  statute  for  not 
entering  satisfaction  of   a   judgment.    While    the   term 
"  contract,"  used  in  its  very  widest  sense,  would,  as  may 
be  seen  from  Blackstone  and  Bishop,  take  in  penalties 
incurred  by  violating  a  statute,  the  ordinary  use  of  the 
word  in  the  common  law  is  less  comprehensive.    The  use 
of  it  in  our  Code  is  attended  with  a  precise  definition :     "A 
contract  is  an  agreement  between  two  or  more  parties,  for 
the  doing  or  not  doing  of  some  specified  thing."     Section 
2714.    A  contract  of  record  is  then  defined  ;  then  specialty 
is  defined ;  and  section  2718  adds .     "  All  other  contracts 
than  those  specified  above  are  termed  simple  contracts."   It 
seems  obvious  that  a  penalty  imposed  by  statute  is  not 
embraced  either  in  the  language  or  the  meaning  of  the  Code. 
What  the  Code  says  of  actions,  sections  3250  et  seq^  would 
seem  to  exclude  a  certain  class  of   penalties   from  civil 
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actions  altogether,  and  put  them  in  a  class  denominated 
penal  actions.  "  A  civil  action  is  one  founded  on  private 
rights,  arising  either  from  contract  or  tort.'*  '*A  jyenal 
action  is  one  allowed  in  pursuance  of  public  justice  under 
particular  laws.  If  no  special  officer  is  authorized  to  be 
the  plaintifiE  therein,  the  State  or  the  governor,  or  the 
attorney  or  solicitor  general,  may  be  the  plaintiff. ' '  Sections 
3253-4.  The  technical  expression,  '*  arising  ex  coniractUy^^ 
used  by  the  Constitution,  is  found  in  section  3261  of  the 
Code,  which  says:  '^AU  claims  arising  ex  contractu 
between  the  same  parties  may  be  joined  in  the  same  action, 
and  all  claims  arising  ex  delicto  may  in  like  manner  be 
joined."  The  words  ''actions  ex  contractu  "  are  found  in 
section  2912,  and  perhaps  in  other  sections.  We  think  a 
penalty  such  as  that  under  consideration  arises  ex  delicto^ 
and  consequently  that  a  justice's  court  has  no  jurisdictioD, 
and  can  have  none  conferred  upon  it  by  statute,  of  any  suit 
to  recover  such  a  penalty.  We  are  forced  to  this  conclu- 
sion, and  do  not  reach  it  of  our  own  choice  ;  for  we  agree 
with  the  Legislature  in  thinking  it  desirable  for  justices' 
courts  to  have  jurisdiction  of  this  class  of  actions.  A 
prompt  and  cheap  remedy  in  such  cases  would  subserve  the 
public  convenience,  and  be  conducive  to  the  attainment 
of  justice  in  matters  of  daily  concern,  embracing  almost 
a  countless  number  of  transactions,  widely  diffused  through- 
out the  State. 

3.  It  follows  that  there  was  no  error  in  striking  the  plea ; 
for  a  previous  suit  in  a  court  having  no  jurisdiction  could 
not  result  in  anything  but  a  void  judgment,  and  such  a 
judgment  is  open  to  attack  any  and  everywhere.  Code, 
sees.  3594,  3828.     The  suit  itself  was  a  legal  nullity. 

4.  It  seems  that  the  plaintiff,  before  she  brought  her 
action  for  the  penalty,  made  out  and  presented  to  the  com- 
pany an  account  for  her  expenses  incurred  by  a  needless 
trip  from  Brunswick  to  Macon,  this  trip  being  made  in  con- 
sequence of  her  failure  to  receive  the  message  which  Mr. 
Bayne,  her  attorney,  had  ordered  to  be  sent  by  telegraph. 
It  does  not  appear  whether  this  account  for  expenses  was 
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paid  by  the  company  or  not,  but  no  settlement  by  way  of 
accord  and  satisfaction  is  pleaded  or  proved,  nor  would  the 
mere  payment  of  such  expenses  bar  an  action  for  the  pen- 
alty. The  statute  leaves  the  right  to  damages  where  it  was 
before  the  penalty  was  imposed.  It  has  been  correctly  held 
that  paying  back  the  amount  received  for  sending  a  dis- 
patch, unless  it  is  agreed  that  such  payment  shall  be  in 
full  of  all  the  party  has  a  right  to  recover,  will  not  hinder 
an  action  for  the  penalty.  W.  U.  TeL  Co.  v.  Btichanan, 
35  Ind.  430. 

5.  The  action  treated  the  penalty  as  resulting  from  a 
failure  to  deliver  the  telegram,  and  not  from  a  failure  to 
transmit  it ;  nevertheless,  delay  in  transmitting  might  be 
considered  by  the  jury  as  involved  in  a  failure  to  deliver. 
But,  even  if  the  charge  of  the  court  upon  this  subject  was 
inaccurate,  it  did  no  harm,  the 'failure  to  deliver  promptly 
being  fully  established  by  the  evidence.  The  same  may  be 
said  as  to  any  and  all  verbal  inaccuracies  which  the  charge 
may  have  contained. 

6.  We  see  no  reason  to  question  the  sufficiency  of  the 
evidence  to  warrant  the  verdict.  Western  Union  Tele^ 
graph  Co.  r.  McKUbhen^  114  Ind.  611. 

Judgment  affirmed 


Note. — See  Index  to  this  and  previoas  volumes,  title,  "Receiver  or 
Addressee.**  See  notes,  vol.  1,  p.  89 ;  vol.  2,  p.  64t(.  See  note  to  Aoore  v. 
W.  U.  Tel.  Co.,  post. 
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niLL  y.  WssTSBif  Union  Talsoraph  Coxpakt. 

Georgia  Supreme  Court,  Majf  7,  iSSQm 

(85  Oa.  425.) 
Ebbob  nr  tblbqbam.— Lnaniro  timi^ 

A  stipulation  in  a  telegraph  blank  to  the  effect  that  the  oompa^y  wlD  m^ 
be  liable  unlees  a  written  claim  is  presented  within  sixty  days  sfter 
sending  the  message,  is  reasonable  and  obligatory ;  and  the  sender  of  a 
telegram  written  upon  such  a  blank  is  chargeable  with  knowledge  of 
its  contents. 

Such  a  stipulation  d  ay»  however,  be  waived  by  the  agent  who  leodved 
the  message  for  tite^^amission,  and  is  so  waived  by  his  refusal,  upon 
oral  demand  made,  to  pay  damages,  upon  the  sole  ground  that  the  com- 
pany was  not  to  blame. 

Cases  of  this  series  cited  in  opinion  :  Redpath  v.  W.  U.  Tel,  Co.,  vol.  1,  pi 
40 ;  Gnnnell  v.  W.  U.  Tel.  Co.,  vol.  1,  p.  70  ;  Womack  v.  W.  U.  TeL  Co^ 
voL  1,  p.  454;  W.  U.  Tel,  Co,  v.  Edsall,  vol.  1,  p.  715 ;  Heimanny,  W, 
U.  Tel  Co.,  vol.  1.  p.  531 ;  Cole  v.  W,  U.  Tel.  Co,,  vol.  1,  p.  707 ;  TT.  U. 
Tel.  Co.  V.  Meredith,  vol.  1,  p.  643 ;  W.  U.  Tel.  Co.  v.  Jonee,  vol  1,  ^ 
680 ;  W.  U.  Tel.  Co.  v.  Yopet,  vol.  2,  p.  653 ;  Maeeengale  v.  W.  U.  Tel 
Co.,  vol.  1,  p.  724 ;  W.  U.  IJ.  Co.  v.  Blanchard,  voL  1,  p.  404« 

Appeal  by  plaintiff  below  from  judgment  of  nonsuit 
granted  upon  trial  at  City  Court,  Floyd  county, 

Wright  <fe  Harris,  for  plaintiff  in  error. 

Bigby  <fe  Berry  and  C.  JRowell,  for  defendant  in  error. 

Bleckley,  C.  J.:  It  was  certainly  a  gross  error  to 
substitute  $6.25  in  the  dispatch  delivered  by  the  company 
for  1250  in  the  dispatch  as  sent.  Such  an  error  unexplained 
is  ample  evidence  not  only  of  negligence,  but  of  gross 
negligence.  The  motion  for  a  nonsuit  which  the  court 
granted  was  based  on  the  single  grounr^  that  no  demand  or 
.?lpim  for  dama/res  had  been  made  in  writing  within  sixty 
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days,  as  reqnired  by  the  rales  and  regulations  of  the 
company,  printed  on  the  blank  upon  which  the  message 
was  sent. 

1.  The  rule  referred  to  was  in  these  terms :  '*  The  com- 
pany will  not  be  liable  for  damages  in  any  case  where  the 
claim  is  not  presented  in  writing  within  sixty  days  after 
sending  the  message.''  This  was  printed  in  small  tjjpe  at 
the  head  or  top  of  the  written  message,  and  lower  down  on 
the  same  page  were  the  words,  also  in  small  type :  ^^  Send 
the  following  message  subject  to  the  above  terms,  which 
are  hereby  agreed  to."  At  the  bottom  of  the  page  were 
the  words,  in  large  type:  ''t^^  Read  the  notice  and 
agreement  at  the  top."  The  point  was  made  in  argument 
that  the  rule  as  to  the  mode  and  time  of  presenting  a  claim 
for  damages  was  not  obligatory  upon  the  sender  of  the 
message,  because  not  agreed  to  by  him,  nor  even  known  to 
him,  according  to  the  evidence,  until  after  this  suit  was 
brought.  According  to  the  weight  of  authority  in  like  or 
analogous  cases,  he  could  by  reasonable  diligence  have 
been  aware  of  this  rule,  and  by  writing  and  signing  the 
message  on  the  same  page  upon  which  the  rule  was  set 
forth  he  signified  to  the  company  both  his  knowledge  of  it 
and  his  assent  to  it.  Breese  v.  Western  Union  Telegraph 
Company,  45  Barb.  274 ;  affirmed  in  48  N.  Y.  132  (8  Am. 
Rep.  526) ;  Redpath  v.  Western  Union  Telegraph  Corn^ 
pany,  112  Mass.  71  (17  Am.  Rep.  69) ;  CrvinneU  v.  West^ 
em  Union  Telegraph  Companj/f  113  Mass.  299  (18  Am. 
Rep.  485) ;  Western  Union  Telegraph  Company  v. 
Carew,  15  Mich.  525 ;  Womack  v.  Western  Union  Tel* 
Company,  58  Tex.  176  (44  Am.  Rep.  644) ;  Western 
Union  Telegraph  Comj^ang  v.  lidsall,  63  Tex.  668 ; 
Beasley  v.  Western  Union  Telegraph  Company,  39  Fed. 
Rep.  ISl ;  notes  to  GiUls  v.  W.  U.  Tel.  Co.,  4  Lawyer's 
Rep.  An.  612 ;  2  Shearman  &  Redfield  on  Negl.  552. 

2.  It  is  also  insisted  that  the  rule  is  unreasonable,  and 
for  that  reason  not  obligatory.  We,  however,  think  it  rea- 
sonable, and  many  other  courts  have  so  considered  it. 
Greenhooi  Pub.  Pol.  507;  2  Thomp.  Neg.  846-849 ;  Wolf  v. 
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Western  Union  Telegraph  Company,  62  Pa.  St.  83 ;  Young 
V.  Western  Union  Telegraph  Company,  65  N.  Y.  173; 
Metmann  t.  Western  Union  Telegraph  Company^  67 
Wis.  562 ;  Cole  v.  Western  Union  Telegraph  Company f 
33  Minn.  227 ;  Western  Union  Telegraph  Company  t, 
Meredith,  Q5  Ind.  93 ;  Western  Union  Telegraph  Com" 
pany  v.  Jones,  id.  228;  Western  Union  Telegraph 
Company  t.  Topst,  118  Ind.  249 ;  Massengale  y.  TIrestem 
Union  Telegraph  Company,  17  Mo.  App.  267 ;  Beasley 
V.  Western  Union  Telegraph  Company,  39  Fed.  Rep.  181. 
For  analogous  cases,  see  Express  Co.  v.  Cold/well,  21  WalL 
264;  RiddXesbarger  v.  Insurance  Co.,  7  ^Vall.  386;  Brown 
V.  Insurance  Co,,  24  Ga.  97;  Underwriters*  Agency  v. 
Sutherlin,  55  Ga.  266 ;  Greenhood  Pub.  Pol.  505. 

3.  But  while  we  ai  e  of  opinion  that  the  telegraph  com- 
pany was  entitled  to  have  the  claim  for  damages  presented 
in  writing  within  sixty  days  after  the  message  was  sent,  we 
think  that  the  right  could  be  waived,  and  that  the  evidence 
in  the  record  tended  to  prove  that  it  was  waived,  not  indeed 
as  to  the  time,  but  as  to  the  mode  of  making  the  demand. 
The  evidence  indicates  that  if  any  damage  was  sustained, 
it  occurred  in  February,  1889,  immediately  after  the  tele- 
gram was  sent.  Wright,  the  sender  of  the  message,  who 
acted  as  agent  and  attorney  for  Hill,  the  plaintiff,  testifies 
that  about  three  weeks  after  the  damage  occurred  he  went 
to  Woodruff,  the  manager  of  the  company's  business  at 
Rome,  and  told  him  that  Hill  had  been  damaged  four  or 
iive  hundred  dollars,  and  that  the  company  would  have  to 
pay  Hill  for  the  same.  Woodruff  said  to  wait  a  while,  and 
he  would  investigate  and  find  where  the  blame  rested.  In 
about  two  weeks  thereafter,  Wright  met  Woodruff,  and 
asked  what  the  company  would  do  about  it.  Woodruff 
replied  that  the  company  was  not  to  blame,  and  that  Hill 
would  have  to  look  to  the  operator  in  Cedartown  for  the 
damages.  That  it  was  competent  to  make  the  demand 
upon  the  agent  of  the  company  on  duty  at  the  place  from 
which  the  telegram  was  sent  was  ruled  by  this  court  in 
Telegraph  Co.  v.  Blanchard,  68  Ga.  299;     The  agent 
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was  not  bonnd  to  recognize  an  oral  demand.  Bat  if  lie  did 
so,  making  no  objection  to  it  on  the  ground  that  it  was  not 
in  writing,  we  think  it  was  sufficient.  So  far  from  pre- 
senting this  objection,  the  agent  requested  time  for  investi- 
gating the  merits  of  the  claim,  and,  after  investigating,  put 
the  company's  refusal  to  pay,  not  upon  any  want  of  suffi- 
ciency in  the  demand,  but  upon  the  non-liability  of  the 
company.  According  to  a  report  which  appears  in  11  N. 
E.  Rep.  16,  the  Supreme  Court  of  Indiana  ruled,  in  the 
case  of  Telegraph  Co.  ▼•  Topst^  that  a  waiver  of  written 
demand  resulted  from  a  refusal  to  pay,  put  by  the  agent 
on  the  ground  that  the  contract  to  send  and  deliver  the 
telegram  was  illegal  because  made  on  Sunday.  Though 
we  find  the  case  reported  later,  we  have  been  unable  to 
discover  it  in  the  Indiana  Reports  as  decided  on  March  18, 
1887,  and  reported  in  the  book  above  referred  to.  Never- 
theless we  tMnk  the  decision  upon  this  question  of  waiver 
is  sound  on  principle,  and  embodies  a  good  exposition  of 
Greorgia  law,  whether  it  does  so  of  Indiana  law  or  not.  To 
reach  this  holding,  it  is  not  necessary  to  differ  from  the  St. 
Louis  Cour(  of  Appeals  in  Massengale  ▼•  Telegraph 
Co.f  17  Mo.  App.  257.  It  that  case  it  was  held  that  the  oral 
promise  of  a  general  agent  of  a  telegraph  company  to  look 
into  the  matter  was  not  a  waiver  of  the  condition  requiring 
a  demand  to  be  made  in  writing.  Here  the  matter  was 
looked  into,  a  decision  made,  and  the  result  communicated. 
The  court  erred  in  not  submitting  the  case  to  the  jury, 
and  in  granting  a  nonsuit. 

Judgment  reversed. 


ycm. — See  Index  to  this  and  to  previous  volumes,  title  "Limiting 
Time."    See  note,  vol.  2,  p.  477. 
See  note  to  Moore  t.  W,  U,  Tel.  Co.,  post. 
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Western   Uniok   Telegraph   Company  v.  Cooledoe. 

Oeorgia  Suprenu  Court,  Notmmber  10^  1890. 

(86  Ga.  104.) 
Georgia  telegraph  acts.~  Ldcitino  tdoe  tq  present  claim. 

A  stipulation  in  a  telegraph  blank,  limiting  the  time  within  which  claims 
for  damages  for  negligence  in  transmission  of  messages  shall  be  pre- 
sented, does  not  apply  to  an  action  for  a  statutory  penalty. 

Georgia  Acts  1888>83,  p.  175,  does  not  repeal  Acts  1888-87,  p.  111. 

Case  of  this  series  cited  in  opinion :    W,  U,  Tel,  Co,^  v.  Cobbs^  vol.  2,  p.  474. 

Action  for  statutory  penalty.  Appeal  by  defendant 
below.     Facts  stated  in  opinion. 

Bigby  <ft  Berry^  for  plaintiff  in  error. 

J.  F,  Daniely  contra. 

Blandford,  J. :  The  controlling  question  in  this  case  is 
whether  the  act  passed  by  the  General  Assembly  on  the  12th 
of  November,  1889,  as  to  telegraph  companies  (Acts  of  1888- 
9,  p.  175),  repeals  the  act  passed  on  October  22nd,  1887 
(Acts  of  1886-7,  p.  Ill,)  relating  to  the  same  subject-matter. 
The  last-named  act  is,  "An  act  to  prescribe  the  duty  of  elec- 
tric telegraph  companies  as  to  receiving  and  transmitting 
dispatches,  to  prescribe  penalties  for  violations  thereof,  and 
for  other  purposes."  The  first  section  of  this  act  makes  it 
the  duty  of  every  electric  telegraph  company  with  a  line  ol 
wires  wholly  or  partly  within  this  State,  and  engaged  in 
telegraphing  for  the  public,  to  receive,  during  the  usual 
office  hours,  all  dispatches,  whether  from  other  telegraphic 
lines  or  from  individuals ;  and  on  payment  or  tender  of  the 
usual  charge,  accordintc  to  the  regulations  of  such  company, 
shall  transmit  and  deliver  the  same  with  impartiality  and 
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good  falthy  and  with  due  diligence,  under  penalty  of  $100, 
wMcli  penalty  may  be  recovered  in  a  justice's  or  other  court 
having  jurisdiction  thereof,  hj  either  the  sender  of  the 
dispatch,  or  the  i)erson  to  whom  sent  or  directed,  whichever 
may  first  sue.  The  first  mentioned  act  (that  of  November 
12,  1889)  is  declared  by  its  title  to  be  ^'  An  act  to  encourage 
and  authorize  the  construction  of  telegraph  lines  in  the 
State  of  G^rgia,  and  conferring  certain  privileges,  powers 
and  penalties  on  the  owners  thereof,  and  to  provide  a 
penalty  for  divulging  the  contents  of  any  private  mtjssage 
by  any  person  connected  with  such  telegraph  com- 
pSLUj. ' '  The  first  section  authorizes  any  telegraph  company 
chartered  under  the  laws  of  this  State,  or  any  other  State 
of  the  United  States,  to  construct,  maintain  and  operate 
lines  of  electric  telegraph  upon,  along  and  over  the  high- 
ways and  public  roads,  and  across  and  under  any  waters  in 
this  State,  by  the  erection  of  posts,  piers,  abutments  and 
other  fixtures  (except  bridges),  necessary  to  sustain  the 
wires  of  its  lines ;  but  it  shall  not  incommode  the  use  of 
any  highways,  or  public  roads,  or  endanger  or  intercept 
the  navigation  of  any  waters.  The  second  section  makes  it 
the  duty  of  every  telegraph  company  to  receive  dispatches 
from  and  for  any  other  telegraph  company  or  association, 
and  from  or  for  any  person,  on  payment  of  the  usual  charge 
for  the  transmission  of  dispatches,  according  to  the 
legulations  of  the  company,  and  to  transmit  the  same  faith- 
fully and  impartially,  and  for  every  neglect  or  refusal  so  to 
do,  the  company  shall  forfeit  a  sum  of  not  exceeding  $100, 
to  be  recovered  in  an  action  of  tort,  by  the  person,  associa- 
tion, or  company  sending  or  desiring  to  send  the  dispatch. 
The  third  section  prohibits  telegraph  companies  or 
associations  from  discriminating  against  other  companies, 
aaaocL&tions,  or  individuals  sending  or  desiring  to  send 
a  dispatch,  and  provides  a  penalty  of  a  sum  not  ex- 
eeeding  $100  to  be  recovered  in  an  action  of  tort.  The 
fourth  section  provides  that  it  shall  be  the  duty  of 
every  company  or  association  to  transmit  all  dispatches 
in  the  order  in  which  they  are  received,  under  a  like 
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penalty  of  $100,   but  making  an  exception  in  favor  of 
proprietors   or   publishers    of    new8pai)ers.       The    fifth 
section  provides  a  penalty  for  any  person  connected  with 
any  telegraph  company  in  this  State  who  shall  divulge  the 
contents  of  any  private  telegram.    We  have  thus  given  a 
summary  of  the  act  of  1889.    The  title  of  the  act  would 
seem  to  be  to  authorize  and  encourage  the  construction  of 
telegraph  lines  in  this  State,  and  to  confer  certain  privileges 
and  powers  upon  such  companies,  and  penalties  upon  the 
owners  thereof,  and  to  provide  a  penalty  for  divulging  the 
contents  of  any  private  message,  by  any  person  connected 
with  such  telegraph  company.    The  title  of  the  act  seems 
to  contemplate  more  than  one  subject-matter,  for  it  looks 
to  the  encouragement  and  authorization  of  telegraph  lines 
to  be  constructed  in  the  State  of   Georgia,   and  confers 
privileges,  powers  and  penalties  upon  the  owners  thereof ; 
while,  at  the  same  time,  it  also    provides  a  i)enalty  for 
divulging  the  contents  of  a  private  message,  by  any  per- 
son connected  with  such  telegraph  company.     And  so  it 
appears  all  through  the  act,  after  the  first  section  thereof, 
that  there  are  other  matters  contained  therein  different 
from  that  of  authorizing  and  encouraging  the  construction 
of  telegraph  lines  within  the  State.    It  seems  to  us  that  the 
matters  contained  in  the  second  and  third  sections  of  this 
act  are  not  germane  to  those  contained  in  the  first  section ; 
and  so  with  the  other  sections.     So  it  would  appear  that 
this  act  is  in  viol  ition  of  that  provision  of  the  Constitution 
which  prohibits  any  act  of  the  Legislature  from  containing 
more  than  one  subject-matter,  and,  furthermore,  it  appears 
to  us  that  this  act,  so  far  as   it  conforms  to  the  title, 
applies  only  to  such  telegraph  companies  as  might  con- 
struct their  lines    after  the  passage  of    the  same.    We 
think  that  the  Legislature  did  not  intend  to  apply  this 
act  to  any  telegraph  company  which  had  been,  theretofore, 
constructed  in  this  State,  and   hence  we  think  that  the 
act  does  not  operate   to  repeal   the  act   of  1887  above 
referred  to. 
Again,   it   is    insisted  by  counsel  for  the  plaintiff  in 
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error  that,  by  the  terms  of  the  dispatch,  all  claims  for  dam- 
ages on  account  of  sending  the  same  should  be  made  in 
writing  within  a  certain  time  after  the  sending  of  the  dis- 
patch, otherwise  that  the  company  would  not  be  liable  ; 
and  that  the  defendant  in  error  in  this  case  made  no  claim 
apon  the  telegraph  company  for  damages  before  bringing 
this  suit.  We  do  not  think  that  rule  of  the  telegraph 
company  applies  to  a  case  like  this.  This  is  not  an  action 
for  damages,  but  it  is  an  action  brought  to  recover  a 
penalty  under  'a  statute,  and  therefore  we  think  that  the 
condition  printed  on  the  telegraph  blanks  of  the  company, 
requiring  all  claims  to  be  made  in  writing  within  sixty 
days,  does  not  apply  to  a  case  such  as  this.  We  are  awaie 
that  there  are  decisions  of  other  courts  in  the  United 
States  in  conflict  with  this  opinion,  but  there  are  many 
others,  however,  fully  in  accord  with  it.  The  case  of 
The  Western  Union  Telegraph  Co.  v.  Cobba,  47  Ark. 
344  (1  S.  W.  Rep.  658),  fully  sustains  our  position. 

These  are  the  main  questions  in  the  case,  and  the  judg- 
ment of  the  court  being  in  accordance  with  the  views  we 

have  herein  expressed,  it  is  therefore 

Affirmed. 


NoTB. — See  Index  to  this  and  to  previous  volumes,  title  *'  Limiting; 
Time.*'    See  note,  vol.  2,  p.  477.    See  note  to  Moore  v.  W,  U.  Tel.  Co,, post. 
This  case  is  cited  in  SherriU  v.  W.  U.  Tel.  Co.,  poat. 
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J.  M.  Gray  v.  The  Western  TJkion  Telegraph  Com- 
pany. 

Georgia  Supreme  Court,  July  S,  1S9U 

(87  Ga.  850.) 

Delay  of  telegbam.— Penalty.-  Illegal  purpose. 

(Head-note  by  the  court) : 
After  receiving  a  telegram  tor  transmission,  and  accepting  payment  tcr 

the  same,  the  company  cannot  defend  an  action  for  the  statutorj 

penalty  incurred  by  failure  to  deliver  it  with  doe  promptness,  on  tiie 

ground  that  the  contents  of  the  telegram  related  to  a  sale  of  futures, 

and  consequently  to  an  illegal  transaction. 
Cases  of  this  series  cited  in  opinion :  W,  U.  TeL  Co,  v.  Ferguson^  toI.  1,  p. 

266 ;  Smith  y.  W.  U.  Tel.  Co.,  toL  2,  p.  889 ;  Cothran  v.  W.  U.  TeL  Co., 

voL  2,  p.  498. 

Appeal  by  plaintiff  below  from  judgment  of  Superiot 
Court,  Houjston  county. 

BdrdemaUj  Davis  <ft  Turner  and  W.  C.  Winslaw^  foi 
plaintiff. 

OustiUj  Ghaerry  A  Hall^  for  defendant. 

Bleckley,  Chief  Justice :  That  the  United  States  mail 
might  lawfully  carry  either  a  sealed  letter  or  an  open  cir- 
cular from  Fort  Valley  to  Macon,  though  the  contents  of 
the  document  related  to  the  purchase  and  sale  of  futures, 
is  certain.  Equally  certain  is  it  that  a  common  carrier 
between  these  points  might  innocently  transport  a  pas- 
senger whose  known  business  was  to  make  a  trip  for  the 
exclusive  purpose  of  buying  and  selling  futures,  or  might 
carry  and  deliver  a  bundle  of  stationery  intended  by  the 
consignee  for  use  in  his  business  as  a  dealer  in  futures.    Id 
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each  of  these  cases,  the  object  sought  to  be  subserved  by 
the  writer,  the  x>adsenger,  or  the  consignee  would  simply  be 
irrelevant.  To  consider  it  would  be  to  introduce  moral  dis- 
tinctions not  pertinent  to  the  functions  which  the  mail  or 
the  carrier  was  designed  to  X)erform.  In  like  manner, 
under  the  statute  on  which  the  present  action  is  founded, 
the  moral  purpose  of  a  telegram  is  immaterial,  provided  it 
is  not  designed  to  prompt  or  promote  the  commission  of  a 
crime  or  a  tort.  Telegraph  companies,  like  common  car- 
riers, are  voluntary  servants  of  the  general  public.  They 
ex^^ise  a  public  employment,  and  offer  themselves  for  the 
transaction  of  business  in  behalf  of  every  person  who  seeks 
to  engage  their  skill  and  their  special  facilities  for  a  pecu- 
liar class  of  work.  Their  relation  to  the  public  imposes 
ai)OU  them  the  duty  of  undertaking  as  well  as  the  duty  of 
performing,  and  the  violation  of  either  duty  is  a  misfeas- 
ance, a  tort.  It  is  the  equivalent,  therefore,  of  ^n  affirma- 
tive interference  by  a  mere  private  person  to  hinder  or 
obstruct  communication.  For  one  of  these  companies  not 
to  receive  or  not  to  transmit  and  deliver  a  dispatch  when  it 
ought  to  do  so,  is  more  than  a  refusal  to  contract  or  than 
the  breach  of  a  contract ,  it  is  a  wrong  as  pronounced  as 
would  be  that  of  a  person  who  should*  forcibly  exclude 
another  from  the  telegraph  office  and  prevent  him  from 
handing  in  a  disi)atch  which  he  desired  to  lodge  for  trans- 
mission. In  dealing  with  the  wrong  as  such,  the  element 
of  contract  is  not  involved.  Why  should  this  company 
not  have  transmitted  and  delivered  the  reply  which  the 
plaintiff  sent  to  his  correspondent  in  answer  to  a  dispatch 
from  the  latter  which  the  company  had  brought  to  him  by 
teleg^ph?  The  dispatch  was:  ''Shall  I  draw  for  more 
hanus  f  Answer  quick."  The  reply  was :  "If  necessary, 
draw  for  more  bonus ^  It  is  admitted  that  the  subject  of 
this  correspondence  was  a  transaction  in  futures,  a  species 
of  gambling  of  the  worst  description,  and  it  is  on  this 
ground  that  the  failure  of  the  company  is  sought  to  be 
justified.  But  the  statute  which  we  are  considering  makes 
by  its  letter  no  exception ;  it  declares  that  every  company 
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of  this  description  *' shall,  during  the  usual  office  hours, 
receive  dispatches,  whether  from  other  telegraphic  lines  oi 
from  individuals ;  and  on  payment  or  tender  of  the  usual 
charge,  according  to  the  regulations  of  such  company, 
shall  transmit  and  deliver  the  same  with  impartiality  and 
good  faith,  and  with  due  diligence,  under  penalty  of  $100," 
etc.  Acts  1887,  p.  111.  In  construing  and  administering 
the  statute,  what  exceptions  can  the  courts  make  by  impli- 
cation ?  Doubtless,  a  dispatch  to  be  entitled  to  transmis- 
sion must  be  free  from  open  indecency  or  profanity,  and 
perhaps  other  vices  of  language  might  condemn  it,  but 
supposing  it  to  be  proper  in  tone  and  expression,  we  should 
say  that  the  company  would  have  no  concern  with  its 
import  unless  it  sought  to  subserve  either  crime  or  tort. 
If  it  disclosed  either  of  these  objects,  it  seems  to  us  that 
the  company,  for  its  own  protection,  might  and  should 
refuse  to  handle  it.  It  would  be  unreasonable  to  suppose 
that  the  Legislature  intended  telegraph  companies  to 
aid  in  the  perpetration  of  crimes  or  actionable  wrongs,  for 
this  would  be  to  constrain  them  to  do  by  legislative  mandate 
what  they  would  have  no  right  to  do  by  their  own  choice. 
But,  on  the  other  hand,  any  dispatch  which  a  company 
could  lawfully  transmit  by  its  own  choice,  the  statute  obliges 
it  to  transmit  and  deliver.  The  power  of  voluntary  selection 
is  denied,  for  every  company  is  required  to  transmit  and 
deliver  "with  impartiality  and  good  faith."  A  dispatch 
cannot  be  rejected  on  account  of  its  subject-matter,  unless 
by  sending  it  the  company  would  or  might  subject  itself  or 
its  servants  either  to  indictment  or  a  civil  action.  This  is  a 
rational  test,  and  one  that  may  fairly  be  presumed  to  coin- 
cide with  legislative  intention.  If  before  the  statute,  was 
enacted,  a  telegraph  company  could  at  its  own  will  serve 
one  customer  and  decline  to  serve  another,  the  dispatches 
of  the  two  being  exactly  similar,  this  option  no  longer 
exists.  All  customers  are  now  to  be  treated  alike.  If  one 
can  correspond  by  telegraph  touching  his  speculations  in 
futures,  all  may  do  so.  There  can  be  no  discrimination,  no 
favoritism.     The  company  cannot  waive  morality  for  one. 
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and  stand  on  it  against  the  other.  Now,  in  this  State  it  is 
neither  a  crime  nor  a  tort  to  speculate  in  futures.  It  is  gross 
immorality,  and  conflicts  with  public  policy,  but  it  is  not 
indictable  nor  actionable.  On  the  contrary,  by  a  recent 
statute  dealers  are  recognized  and  tolerated  on  condition  of 
registering  themselves  and  paying  a  fixed  tax.  Acts  1888, 
p.  22.  It  was  certainly  the  legal  right  of  the  company  to 
transmit  and  deliver  the  dispatch  sent  by  the  plaintiff  if  it 
had  elected  to  do  so.  It  would  have  incurred  no  penalty, 
subjected  itself  to  no  action  or  indictment.  Moreover,  it 
actually  undertook  to  do  it,  and  received  pay  for  the  service ; 
and  it  had  already  transmitted  and  delivered  the  dispatch 
to  which  this  was  a  reply.  Why  serve  one  of  the  parties 
and  not  the  other  ?  But  we  hold  that  it  was  bound  to  serve 
both,  for  the  reason  that  the  law  leaves  it  free  to  serve 
them.  Where  there  is  such  a  statute  as  we  are  construing, 
it  cannot  be  a  matter  of  option  to  obey  or  disobey.  On  the 
contrary,  unless  some  other  law  forbids  what  the  letter  of 
the  statute  commands,  the  letter  must  prevail.  In  adjudi- 
cating upon  a  like  statute,  the  Supreme  Court  of  Indiana, 
in  W.  TJ.  Tel.  Co.  v.  Ferguson^  67  Ind.  493,  held  that  the 
company  when  sued  for  the  penalty  incurred  by  failing  and 
refusing  to  transmit  a  dispatch  expressed  in  these  terms : 
'*  Send  me  four  girls  on  first  train  to  Prancisville,  to  tend 
fair,"  could  not  defend  by  setting  up  that  the  dispatch  was 
ambiguous,  and  that  on  account  of  certain  extrinsic  facts 
the  company  had  reasonable  cause  to  believe  and  did  believe 
that  the  girls  wanted  were  prostitutes,  and  that  the  object 
of  the  message  was  to  draw  prostitutes  to  the  fair.  It  seems 
to  us  that  this  decision  was  correct.  It  did  not  appear  that 
the  company  or  its  servants  would  have  been  subject  either 
to  indictment  or  to  action  if  the  girls  called  for  had  been 
sent  and  had  attended  the  fair.  When  a  dispatch  is  am- 
biguous, the  law  would  give  the  benefit  of  the  ambiguity  to 
the  company  in  dealing  wih  it  either  civilly  or  criminally 
for  transmitting  the  dispatch,  and  hence  it  would  be  the 
duty  of  the  company,  in  deciding  whether  to  transmit  or 

VOL.  Ill — 40. 


686  AMERICAN  ELECTRICAL  CASES.      [vol.  3 

Gray  y.  Telegraph  Co. 

not,  to  give  the  benefit  of  the  doubt  to  the  sender.  On  no 
other  rale  would  it  be  practicable  for  telegraph  companies 
to  X)erform  their  legitimate  functions  as  servants  of  the 
general  public.  They  could  not  wait  to  question  and  inves- 
tigate the  motives  of  those  who  offer  ambiguous  dispatches 
for  transmission.  Indeed  in  this  State  they  are  required 
by  the  same  statute  we  are  now  discussing  to  forward  dis- 
patches written  in  cipher,  and  this  enables  the  sender  not 
only  to  conceal  his  motives  partially,  but  to  conceal  them 
altogether.  This  may  serve  to  suggest  how  little  the  com- 
pany is  concerned  with  unlawful  or  improper  motives, 
unless  they  are  plainly  disclosed  on  the  face  of  the 
disi)atch. 

The  cases  of  Bryant  v.  W.  U.  Tel.  Co.,  17  Fed.  Rep.  826, 
and  Smith  t.  The  Same,  84  Ky.  664,  2  S.  W.  Rep.  493, 
were  not  ruled  upon  any  statute,  but  upon  principles  of 
general  law.  Doubtless  it  is  true  that  a  telegraph  company 
is  not  bound,  even  when  it  contracts  to  do  so,  to  furnish  to 
**  bucket  shops  "  reports  of  the  market  prices  of  stocks  and 
provisions  nor  to  allow  "  tickers"  forthe purpose  to  remaia 
in  the  offices  of  these  immoral  establishments.  But  were 
the  supplying  the  supplying  of  market  reports  and 
^ ^tickers"  for  all  applicants,  ^^  with  impartiality  and  good 
faith,"  enjoined  by  statute,  a  different  question,  and  one 
more  germane  to  the  present  case,  might  arise.  The  Sunday 
messages  adjudicated  upon  in  some  of  the  cases  are  also 
without  relevancy,  for  the  statute  does  not  purport  to  pre- 
scribe duties  except  as  to  disjmtches  offered  "  during  the 
usual  office  hours,"  meaning,  of  course,  legal  office  hours. 
So  far  as  we  are  aware,  no  decision  of  any  court  is  to  be 
found  which  holds  it  Ulegal  for  a  telegraph  company  to 
receive  and  transmit  messages  relating  to  speculative 
transactions  in  futures,  where  that  class  of  business  has 
not  been  made  penal  by  statute.  That  damages  for  the 
breach  of  a  contract  to  correctly  transmit  a  message  of  that 
nature  cannot  be  measured  by  the  results  of  such  dealings 
was  decided  in  Cothran  v.  W.  t\  Tel.  Co.,  83  Ga.  26,  but 
there  is  no  suggestion  in  that  decision  that  the  broken  con- 
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tract  was  unlawful.  On  the  contrary,  this  language  will  be 
found  in  the  opinion  :  ^'  We  think  this  standard  cannot  be 
invoked,  for  the  reason  that  contracts  relating  to  'futures* 
are  illegal ;  and  we  see  not  how  an  illegal  contract  can  be 
called  in  to  measure  the  damages  sustained  by  reason  of  the 
breach  of  a  legal  contract."  There  may  be  strong  reasons 
of  public  policy  why  legislation  ought  to  prohibit  all  deal- 
ings in  futures,  and  all  communication  by  telegraph  tending 
to  foster  or  facilitate  snch  dealings ;  but  in  tha  present 
state  of  the  law,  no  matter  how  reluctant  telegraph  com- 
panies man  be  to  transmit  and  deliver  messages  of  this  class, 
especially  if  their  reluctance  arises  after  they  have  accepted 
pay  for  doing  it,  they  have  no  option  but  to  perform  the 
sereice  or  pay  the  penalty.  Judgment  reversed. 


Note. — See  note  to  next  case. 


Moose  v.  The  Western  Union  Telegeaph  Company, 

Georgia  Supreme  Courts  July  IS,  1891, 
(87  Ga.  618.) 

FAniUBB  TO  DEUVEB  TELEORAM.— PENAL  STATUTE.— '*  RESIDENT.** 

(Head-note  by  the  court) : 
A  transient  visitor  to  a  town  or  city,  who  furnishes  to  the  company  no 
definite  address,  is  not  a  person  residing  in  the  same  or  within  one  mile 
of  the  station,  in  contemplation  of  the  act  of  1887,  subjecting  telegraph 
companies  to  a  forfeiture  for  failing  to  deliver  dispatches  to  residents. 

Appeal  by  plaintiff  below  from  judgment  of  nonsuit 
granted  by  Superior  Court,  Crawford  county. 

Official  report : 

Moore  sued  the  telegraph  company  for  $100  damages  for 
failure  to  deliver  to  him  at  Knoxville,  Crawford  county, 
Georgia,  where  he  was  temporarily,  a  message  sent  to  him 
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from  Macon,  Georgia.  By  another  count  he  alleged  that 
he  had  been  damaged  $126  by  such  failure  to  deliver  by 
being  deprived  of  certain  business.  Upon  the  trial  he  intro- 
duced the  telegraphic  dispatch.  It  was  admitted  that  it 
was  delivered  to  defendant  at  its  office  in  Macon  at  11 
o'clock  A.  M.,  on  June  3,  1889,  and  that  the  charges  for 
sending  it  to  Knoxville  were  prepaid  by  the  sender.  The 
plaintiflE  came  to  Knoxville  from  Macon  on  the  day  before 
the  message  was  sent ;  he  saw  the  telegraph  operator  at  the 
telegraph  office,  and  told  him  that  if  any  message  should 
come  for  him  to  send  it  over  to  Knoxville ;  he  remained  in 
Knoxville  until  about  sunset  of  the  evening  of  June  3rd ; 
then  went  into  the  country,  and  returned  on  the  evening  of 
the  4th,  and  went  back  to  his  home,  in  Macon,  on  the  rail- 
road ;  he  stayed  on  and  around  the  court-house  square  the 
most  of  the  time  while  in  Knoxville ;  he  spent  the  night  of 
the  3rd  at  a  Mr.  Wright's;  everybody  in  Knoxville  knew 
him,  and  he  could  easily  have  been  found ;  the  telegram  has 
never  been  delivered  to  him ;  the  telegraph  office  is  within 
less  than  one  mile  of  Knoxville,  and  of  Wright's  house; 
the  telegraph  operator  told  Wright  he  received  the  message 
about  2  o'clock  on  June  3rd,  and,  being  bujsy,  gave  it  to 
one  Harris  to  carry  to  knoxville  to  Moore. 
A  nonsuit  was  granted,  and  the  plaintiff  excepted. 

TF.  ^.  Wallace^  L.  D.  Moore  and  HardemaTi^  Davis  d 
TkcrneTj  by  brief,  for  plaintiff. 

GustiUy  Guerry  &  Hall^  for  defendant. 

SiMMO]^s,  Justice :  The  facts  will  be  found  in  the  official 
report.  TJnder  these  facts  the  grant  of  a  nonsuit  was  right. 
By  the  express  terms  of  the  statute  (Acts  1887,  p.  112)  the 
penalty  is  imposed  upon  these  companies  for  failure  to  deliver 
messages  to  persons  to  whom  they  are  addressed,  who  at 
the  time  reside  within  one  mile  of  the  telegraph  office,  or 
within  the  town  or  city  in  which  the  office  is.  The  act  is 
clearly  intended  to  apply  to  only  a  part  of  the  public,  anJ 
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it  imposes  this  duty  on  the  company,  under  this  penalty, 
when  it  is  dealing  with  that  class  which  come  within  the 
strict  letter  of  the  act.  The  act  is  a  penal  one,  and  must 
be  strictly  construed ;  any  other  construction  placed  upon 
it  would  work  great  hardship  upon  the  telegraph  companies. 
It  would  subject  them  to  this  penalty  in  many  cases  where, 
from  the  very  nature  of  things,  it  would  be  impossible  for 
them  to  avoid  the  penalty.  The  Legislature  evidently 
designed  to  limit  the  operation  of  the  law  to  that  class  of 
persons  who  come  within  the  proviso  to  the  second  section 
of  the  act.  Moore  was  residing  in  the  city  of  Macon,  and 
was  merely  a  transient  visitor  to  the  town  of  Knoxville ; 
and,  although  he  requested  the  telegraph  operator  at  the 
station  near  Knoxville  to  send  him  any  message  that  might 
be  received  for  him  there,  he  gave  no  definite  address.  If, 
after  notifying  the  operator  that  he  would  be  in  Knoxville, 
and  to  send  the  messages  to  him  there,  he  had  given  him 
%  definite  address,  such  as  a  given  street  and  number,  or 
the  name  of  the  owner  of  a  particular  house  where  the  mes- 
sage should  be  delivered,  perhaps  he  would  have  come 
within  the  spirit  of  the  law,  if  not  the  letter  of  it.  But  it 
would  be  unreasonable  to  hold  telegraph  companies  bound 
to  deliver  messages  to  strangers  in  a  town  or  city  when 
they  have  no  means  of  knowing  the  place  at  which  the  mes- 
sage can  be  received.  If  the  person  to  whom  the  message 
IS  sent  resides  in  a  town  or  city,  or  within  one  mile  of  the 
station,  then  it  is  the  duty  of  the  telegraph  company  to 
iscertain  where  he  resides ;  but  if  he  is  a  transient  visitor 
yt  a  stranger,  with  no  fixed  abode,  it  might  be  impracticable 
for  the  company  or  its  agents  to  ascertain  the  place  where 
the  message  could  be  delivered. 

The  action  was  also  for  damages  in  the  loss  of  certain 
business  by  the  non-delivery  of  the  dispatch.  There  was 
no  proof  submitted  to  the  court  and  jury  upon  this  ques- 
tion, and  the  court  did  not  err  in  granting  a  nonsuit  upon 
both  counts  in  the  declaration. 

Jtcdgment  affirmed. 
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NoTB.—  For  telegraph  cases  decided  in  Georgia  earlier  than  the  aboTe 
and  the  four  preceding,  see  note,  vol.  2,  p.  499. 

In  W,  U.  Tel.  Co.  \.  NunnaUy.  Georgia  Supreme  Court,  Jan.  14,  1891 
(86  Ga.  008),  held  that  by  the  Code  an  action  under  the  act  of  1887  for  the 
recovery  of  the  penalty  therein  prescribed  la  barred  unless  brought  within 
one  year  from  the  time  the  company's  liability  was  discovered,  or  ooold 
have  been  discovered  with  reasonable  diligence^ 


Postal  Telkgbaph  Cable  Companj  v.  Charles  D 

Lathrop  et  al. 

Illinois  Supreme  Court,  January  f  i,  1890. 

(131  lU.  575.) 
Error  »  telegram.— Damages. 

Where  enough  appears  in  a  message,  as  written  and  presented  for  trans- 
mission, to  show  that  it  relates  to  a  conmiercial  business  transactioD 
between  sender  and  addressee,  the  telegraph  company  may  properly  be 
charged  with  the  actual  damages  resulting  from  negligence  in  its  trans- 
mission. 

Cases  of  this  series  cited  in  opinion :  Tj/ler  v.  W.  U.  Td.  Co.,  vol.  1,  p.  14 : 
Tel,  Co.  v.  Oristvold,  vol.  1.  p.  829 ;  Marr  v.  W.  U.  TeL  Co.,  voL  2,  p. 
720 ;  W.  V.  Tel,  Co,  v.  Blanehard,  voL  1,  p.  404 ;  Pepper  v.  W.  U.  Td. 
Co.,  voL  2,  p.  756  ;  Candee  v.  W.  U.  Tel.  Co.,  vol.  1,  p.  99. 

Appeal  by  defendant  below  from  judgment  of  Appellate 
Court,  First  District. 

Action  for  damages  for  errors  in  transmission  of  two 
telegrams,  as  follows : 

First  message,  "Please  buy  in  addition  to  thousand 
August,  one  thousand  cheapest  month,"  changed  to 
"Please  buy  in  addition  two  thousand  August,  one  thous- 
and cheapest  month." 

In  second  message,  "seventeen"  changed  to  "seventy." 

James  L.  Highj  for  the  appellant. 
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Dexter,  Herrick  A  AUen^  for  the  appellees. 

Mr.  Justice  Wilkin  delivered  the  optoion  of  the  court. 

The  controlling  question  in  the  case,  so  far  as  we  are  at 
liberty  to  pass  upon  it,  arises  on  the  refusal  of  the  trial 
court  to  give  the  third  instruction  asked  by  appellant,  as 
follows : 

*^  The  jury  are  instructed  that  the  defendant  is  only  liable 
for  such  damages,  if  any,  as  were  actually  contemplated, 
or  which  mignt  reasonably  be  supposed  to  have  been  con- 
templated, by  the  parties  in  the  delivery  and  receipt  of  th€ 
messages  in  the  transmission  of  which  the  alleged  errors 
occurred.  And  if  the  jury  believe,  from  the  evidence,  thai 
such  messages  were  not  sufficiently  clear  or  precise  to 
inform  the  agents  of  the  defendant  receiving  them,  of  theii 
meaning,  and  of  the  i)ossible  risk  and  damage  which  might 
result  from  mistakes  in  their  transmission,  and  that  sucb 
facts  were  not  disclosed  by  the  plaintiffs  to  the  defendant 
or  its  agent,  then  the  defendant  can  not  be  charged  with 
having  contemplated  the  special  damages  claimed  by  the 
plaintiffs  in  this  special  action,  and  plaintiffs  are  only 
entitled  to  recover  the  amount  actually  paid  by  them  foi 
the  sending  of  such  messages,  with  interest  at  6  per  cent, 
from  the  date  of  payment  to  the  date  of  your  verdict.*' 

It  is  earnestly  contended  by  counsel  for  appellant,  that 
the  messages,  "Please  buy,  in  addition  to  thousand 
August,  one  thousand  cheapest  month,"  and  *'Put  stop 
order  on  five  thousand  December,  at  seventeen  cents," 
were,  unexplained,  meaningless  and  unintelligible  to  the 
operator  of  appellant  who  transmitted  them ;  and,  there- 
fore, as  in  case  of  cipher  dispatches,  no  special  or  conse- 
quential damages  could  have  been  reasonably  contemplated 
by  the  parties  when  they  were  sent,  and  hence  none  can  be 
recovered  in  this  suit.  This  position  is  based  on  the  rule 
of  damages  announced  in  Hadley  v.  Baxendale^  9  Exch. 
341,  and  followed  generally  in  this  country  as  well  as  in 
England.     In  any  view  of  that  rule,  as  applied  to  this  case, 
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the  instruction  is  too  narrow.  The  evidence  shows  that  at 
the  time  of  sending  these  dispatches  appellees  were,  and 
had  for  some  time  prior  thereto  been,  engaged  in  the 
business  of  jobbers  in  coffee,  tea  and  sugar,  in  the  city  of 
Chicago ;  that  Grossman  &  Bro.  were  commission  mer- 
chants in  New  York,  buying  and  selling  coffee,  rubber  and 
hides  on  commission ;  that  appellant  had  a  branch  office 
near  the  place  of  business  of  appellees,  from  which  the 
messages  in  question  were  sent,  and  had  frequently  sent 
others  pertaining  to  their  business.  It  also  tends  to  show 
that  from  business  transactions  in  New  York  between 
appellant  and  the  firm  of  Grossman  &  Bro.  appellant  knew 
the  business  in  which  the  latter  firm  was  engaged.  It  is  in 
proof  that  during  the  month  of  June,  1887,  and  prior  to  the 
tii-st  mistake  complained  of,  a  number  of  dispatches  were 
sent  by  appellee  to  Grossman  &  Bro.  from  appellant's 
Ghicago  office.  One  on  the  13th  read:  ''Please  wire  ns 
to-day  whether  you  do  or  do  not  execute  our  order  for  fire 
thousand  baps^  as  we  must  place  it  elsewhere  if  you 
decline."  Another  of  the  same  date  refers  to  '*  five  thous- 
and hagsJ*^  It  must,  at  least,  be  conceded  that  there  is 
evidence  tending  to  show  that  from  their  previous  dealings 
i|,ppellant  knew,  or  might  by  reasonable  diligence  have 
understood,  the  purport  of  these  messages.  Therefore,  in 
determining  whether  or  not  the  messages  were  suflicient 
to  inform  the  operator  of  their  meaning,  and  of  the  possible 
risk  of  loss  to  appellees  by  a  mistake  in  transmitting  them, 
the  jury  should  have  been  left  free  to  consider  all  the  facts 
and  circumstances  proved  in  the  case  bearing  on  that  ques- 
tion, whereas  the  instruction  limits  the  inquiry  to  that 
wliich  appears  in  the  dispatches  themselves,  and  to  such 
facts  as  may  have  been  disclosed  to  the  defendant  or  its 
air^^nt  at  the  time  they  were  sent.  See  2  Thompson  on 
Negligence,  p.  857. 

On  the  question  as  to  how  far  mere  indefiniteness 
in  the  language  of  a  message  will  defeat  a  recovery 
for  consequential  damages  against  a  telegraph  com- 
pany, the  decisions    cannot    be   said   to  be  harmonious. 
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Connsel  for  appellant  contends  that  the  better  line 
of  authorities  sustains  the  rule  announced  in  this 
instruction,  viz.,  that  the  operator  who  transmits  a 
message  must  be  able  to  understand  its  meaning  as  to 
quantity,  quality,  price,  etc.,  as  the  sender  and  party  to 
whom  it  is  sent  themselves  understood  it ;  otherwise  it  is 
said  he  can  not  reasonably  be  supposed  to  have  con- 
templated  damages  as  the  probable  consequence  of  a  failure 
to  correctly  transmit  it.  While  some  of  the  cases  cited  go 
to  that  extent,  especially  where  the  message  is  in  cipher, 
another  line  of  decisions,  and  we  think  founded  on  the 
better  reasons,  hold  that  where  enough  appears  in  the  mes- 
sage to  show  that  it  relates  to  a  commercial  business  trans- 
action between  the  correspondents,  it  is  sufficient  to  charge 
the  company  with  damages  resulting  from  its  negligent 
transmission. 

In  United  States  Telegraph  Co.  v.  Wenger,  56  Pa.  St. 
262,  a  message  read:  "Buy  fifty  (50)  North  Western, 
fifty  (50)  Prairie  du  Chien,  limit  forty-five  (45)."  There 
was  a  delay  by  the  telegraph  company  in  its  .delivery, 
resulting  in  a  loss  to  the  sender  on  account  of  the  advance 
in  price  of  Chicago  &  Northwestern  Railway  Company 
stock  and  the  Milwaukee  &  Prairie  du  Chien  Railway  Com- 
pany stock,  which  the  message  was  intended  to  order  pur- 
chased. The  Supreme  Court  of  Pennsylvania  sustained  a 
recovery,  saying  :  "  The  dispatch  was  such  as  to  disclose 
the  nature  of  the  business  to  which  it  related,  and  that  loss 
might  be  very  likely  to  occur  if  there  was  a  want  of 
promptitude  in  transmitting  it,  containing  the  order. 

In  Tyler  t.  Western  Union  Telegraph  Co.,  60  HL 
421,  the  message  was :  "  Send  one  hundred  (100)  Western 
Union.  Answer  price."  The  message,  as  delivered,  read : 
"Send  one  thousand  (1,000),"  instead  of  '*one  hundred 
(100)."  The  message  was  intended  as  an  order  to  sell 
100  shares  of  stock  in  Western  Union  Telegraph  Company. 
The  agent,  obeying  the  order  as  delivered,  sold  1,000  shares 
of  said  stock,  and  to  fill  the  order  was  compelled  to  buy 
900  shares.    We  held  that  the  plaintiff   was  entitled  to 
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recover  the  diflference  between  the  price  for  which  the 
shares  of  stock  were  sold  and  that  which  he  was  compelled 
to  pay  for  those  purchased.  On  the  question  as  to  the 
sufficiency  of  the  dispatch  to  inform  the  a^nt  of  the  trans- 
action to  which  it  referred  so  as  to  charge  the  telegraph 
company  with  resulting  damages,  the  rule  announced  in 
United  States  Telegraph  Co.  v.  Wenger^  supra^  was 
approved,  and  it  was  held  that  the  dispatch  disclosed  the 
nature  of  the  business  as  fully  as  the  case  demanded.  On 
a  second  appeal  —  4  IlL  168 — by  general  language  the 
decision  is  reaffirmed. 

In  Telegraph  Co.  t.  Griawold,  27  Ohio  St.  302,  a  dis- 
patch read :  ''  Will  you  give  one  fifty  for  twenty-five 
hundred  at  London  ?  Answer  at  once  as  I  have  only  till 
to-night."  As  delivered  it  read  *'one  five"  instead  of 
''one  fifty."  As  written,  it  was  an  inquiry  whether  the 
sender  would  pay  $1.50  in  gold  for  2,500  bushels  of  flax 
seed  at  London,  Ontario,  the  parties  having  priviously  cor- 
responded on  the  subject.  The  sendee  replied  to  the  dis- 
patch as  received,  ordering  the  purchase,  and  recovered 
from  the  telegraph  company  the  difference  in  price.  On 
appeal  to  the  Supreme  Court,  it  was  contended,  as  it  is 
here,  that  the  message  was  indefinite,  and  therefore  the 
recovery  below  unauthorized.     But  the  court  said  : 

"  It  appeared  upon  its  face  that  it  related  to  a  business 
transaction — a  transaction  involving  the  purchase  and  sale 
of  property.  The  company  was  therefore  apprized  of  the 
fact  that  a  pecuniary  loss  might  result  from  an  incorrect 
transmission  of  the  message.  Where  this  appears,  there  is 
no  such  obscurity  as  relieves  the  company  from  liability 
for  negligently  failing  to  transmit  and  deliver  a  message  in 
the  language  in  which  it  was  received." 

In  Maw  V.  Western  Union  Telegraph  Co.^  85  Tenn. 
530,  a  message  was  delivered  to  the  comi^any  reading :  "  Buy 
one  hundred  shares  Memphis  and  Charlestown."  As 
delivered  it  read :  "  Buy  one  thousand  shares,  Memphis  and 
Charlestown.  ' '  The  recovery  for  consequential  damages  was 
sustained,  the  Supreme  Court  of  that  State  sayiAg :  "  This 
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message  was  so  written  that  the  slightest  reflection  would 
enable  the  oi)erator,  who  understood  its  transmission,  to  see 
its  commercial  imiKirtance,  and  put  him  on  his  guard  against 
error.'* 

In  W.  XT.  TeL  Co.  T.Blanchard,  68  Gku  209,  the  message 
sent  read:  '* Cover  two  hundred  September,  one  hundred 
August."  By  an  error  in  its  transmission,  as  received  it 
read  "two  hundred  August"  instead  of  "one  hundred." 
As  sent,  it  was  an  order  to  sell  100  bales  of  cotton  for 
August  delivery,  and  200  for  September  delivery.  The 
agent  sold  200  bales  for  August,  and  plaintiff  was  com- 
pelled to  buy  100  at  a  loss  in  order  to  meet  the  sale.  A 
recovery  for  this  loss  was  sustained  by  the  Supreme  Court 
of  that  State,  in  the  following  language  :  "As  to  the  fifth 
ground  in  the  request  to  charge,  we  do  not  see  but  what 
the  message  sought  to  be  transmitted  was,  according  to  the 
proof,  an  ordinary  commercial  message,  intelligible  to  those 
engaged  in  cotton  dealing ;  and  we  can  see  no  such  special 
purpose  intended  by  the  sender,  which  was  unknown  to  the 
company  so  as  to  vary  the  rule  of  liability.  There  was  at 
least  enough  known  to  show  it  was  a  commercial  message 
of  value,  and  that  is  sufficient."  See,  also.  Squire  v. 
Western  Union  Telegraph  Co.^  98  Mass.  232;  Pepper  v. 
Western  Union  Telegraph  Co.,  4  Tenn.  660  ;  Sutherland 
on  Damages. 

All  the  cases  which  hold  that  a  telegraph  company  is  not 
liable  for  consequential  damages  for  a  failure  to  transmit  a 
dispatch  as  received,  on  the  ground  of  indefiniteness  or 
obscurity  in  the  langauge  of  the  message,  do  so  upon  the 
ground  that  unless  the  agent  of  the  company  may  reasonably 
know  from  the  message  itself,  or  is  informed  by  other  means, 
that  it  relates  to  a  matter  of  business  importance,  he  cannot 
be  supposed  to  have  contemplated  damages  as  a  result  from 
his  failure  to  send  it  as  written,  as  in  the  case  of  cipher  dis- 
patches. The  Supreme  Court  of  Wisconsin  in  Candee  v. 
Western  Union  Telegraph  Co.j  34  Wis.  472,  say  "The 
operator  who  represents  the  company,  and  may  for  this 
purpose  be  said  to  be  the  other  party  to  the  contract,  can 
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not  be  supposed  to  look  upon  such  a  message  as  one 
pertaining  to  transactions  of  pecuniary  value  and  impor- 
tance, and  in  respect  to  which  pecuniary  loss  or  damage 
will  naturally  arise  in  case  of  his  failure  or  omission  to  send 
it.  It  may  be  a  mere  item  of  news,  or  some  other  commnni- 
cation  of  trifling  and  unimportant  character.'* 

It  is  clear  enough  that,  applying  the  rule  in  HaMey  v. 
BaxendalCy  supra^  a  recovery  cannot  be  had  for  a  failure 
to  correctly  transmit  a  mere  cipher  dispatch,  unexplained, 
for  the  reason  that,  to  one  unacquainted  with  the  meaning 
of  the  ciphers,  it  is  wholly  unintelligible  and  nonsensical. 
An  operator  would,  therefore,  be  justifiable  in  saying  it  can 
contain  no  information  of  value  as  pertaining  to  a  business 
transaction,  and  a  failure  to  send  it,  or  a  nustake  in  its 
transmission,  can  reasonably  result  in  no  pecuniary  loss. 
The  messages  in  this  case,  however,  are  not  cipher  dis- 
patches. Their  language  is  plain  and  intelligible  to  every 
one  who  can  read,  so  far  as  they  purport  to  disclose  the 
business  to  which  they  relate.  They  are  abbreviations,  and 
clearly  indicate  that  they  relate  to  business  transactions 
between  the  sender  and  sendee.  The  first  message, 
"Please  buy,  in  addition  to  thousand  August  one  thousand 
cheapest  month,"  was  notice  to  the  agent  at  Chicago  that 
appellee  was  ordering  their  agents  in  New  York  to  purchase 
merchandise  for  them.  We  do  not  agree  with  counsel  in 
saying  that  it  might  as  well  be  construed  to  l>e  an  order 
"for  a  thousand  toothpicks  or  a  thousand  papers  of  pins  as 
anything  else."  Every  one  of  intelligence  knows  that  such 
articles  are  not  purchased  in  that  way.  Suppose,  however, 
that  the  agent  was  not  informed  as  to  the  quantity,  quality 
and  value  of  the  merchandise  to  be  purchased  by  the  mes- 
saj^e ;  would  that  justify  him  in  contemplating,  within  tlie 
rule  in  the  Hadley  Case,  supra^  no  damages  as  a  result  of 
his  negligence  or  omission  of  duty  in  promptly  and  cor- 
rectly sending  it  forward?  It  certainly  cannot  be  con- 
tended that  the  agent  must  be  informed  of  all  the  facts  and 
circumstances  pertaining  to  a  transaction  referred  to  in  a 
telegram,  which  are  known  to  the  parties  themselves,  to 
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make  his  company  liable  for  more  than  nominal  damages. 
If  it  shonld  be  so  held,  the  telegraph  would  cease  to  be  of 
practical  utility  in  the  commercial  world. 

It  is  not  easy  to  state  a  case  in  which  it  can  be  said  the 
parties  contemplated,  at  the  time  of  contracting,. all  the 
damages  which  would  probably  result  from  a  failure  to 
X)erf orm  the  contract.  We  think  the  reasonable  rule,  and 
one  well  sustained  by  authority,  is  that  where  a  message, 
as  written,  read  in  the  light  of  well-known  usage  in  com- 
mercial correspondence,  reasonably  informs  the  operator 
that  the  message  is  one  of  business  importance,  and  dis- 
closes the  transaction  so  far  as  is  necessary  to  accomplish 
the  purpose  for  which  it  is  sent,  the  company  should  he 
held  liable  for  all  the  direct  damages  resulting  from  a 
negligent  failure  to  transmit  it  as  written,  within  a  reason- 
able time,  unless  such  negligence  is  in  some  way  excused. 
Under  this  rule,  both  dispatches  as  presented  to  appellant's 
operator  were  sufficiently  explicit  to  charge  it  with  the  loss 
sustained  by  appellees,  resulting  from  what  has  been  found 
by  the  jury  to  be  its  inexcusable  mistakes. 

Finding  no  reversible  error  in  the  record,  the  judgment 
of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 

Note. —  See  Index  to  this  and  to  prior  volumes,  title  "  Damages,"  also 
"  Notes,"  sub-title  "  Damages." 

For  earlier  lUinois  cases  pertaining  to  the  duties  and  liabilities  of  tele- 
graph companies,  see  note,  vol.  2,  p.  603,  and  the  case  to  which  it  la 
appended* 
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Batid  H.  Rogers  v.  Western  Union  Teleobaph  Coic- 

PANY. 

Indiana  Supreme  Cauri,  March  11^  1890. 

(132  Ind.  895.) 

Penal  telegraph  statute.—  Extra-state  messages. 

The  Indiana  statute,  R.  S.  1881,  sec.  4170,  imposing  a  penalty  for  default 
of  telegraph  companies,  does  not  apply  to  messages  originating  without 
the  State. 

Cases  of  this  series  cited  in  opinion :  Camdhan  v.  TV.  U.  7W.  Co^^  '^^  1« 
p.  533  ;  W.  V.  Tel.  Co.  ▼.  Reed,  vol.  1,  p.  637. 

Appeai  from  judgmeDt  of  Circuit  Court,  Ripley  county, 
sustaining  demurrer  to  complaint,  in  action  for  statutory 
penalty  for  failure  to  transmit  a  telegram.  Facts  stated  in 
opinion. 

John  8.  Scohcy^  for  appellant. 

McDonald  Jt  Butler,  for  appellee. 

CoFFET,  J. :  This  was  an  action  in  the  Circuit  Court  to 
recovery  a  statutory  penalty  (under  Rev.  St.  Ind.  1881, 
sec.  4176),  for  failure  to  transmit  and  deliver  a  telegraphic 
message.  The  first  paragraph  of  the  complaint  alleges  that 
the  appellant  delivered  to  the  appellee,  at  the  city  of 
Cleveland,  in  the  State  of  Ohio,  a  telegraphic  message, 
which  the  appellee,  for  the  sum  of  fifty  cents  at  the  time 
paid  by  the  appellant,  agreed  to  transmit  and  deliver  to 
the  person  to  whom  it  was  addressed  at  the  city  of  Greens- 
burgh,  in  the  State  of  Indiana,  and  that  the  appellee  wholly 
failed  and  neglected  to  transmit  said  message.  The  second 
paragraph  of  the  complaint  is  the  same  as  the  first,  except 
that  it  alleges  that  the  appellant  transmitted  the  messages 
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to  the  city  of  Greensburgh,  in  the  State  of  Indiana,  but 
that  it  wholly  failed  and  neglected  to  deliver  the  same  to 
the  party  to  whom  it  was  sent.  Each  of  these  paragraphs 
sets  oat  a  statute  of  the  State  of  Ohio,  similar  in  its  pro- 
visions to  the  statutes  of  this  State,  inflicting  a  penalty  for 
failure  to  transmit  telegraphic  messages.  A  demurrer  was 
sustained  to  each  paragraph  of  the  complaint,  and  appel- 
lant excepted.  On  failure  of  the  appellant  to  plead  further 
the  court  rendered  judgment  against  him  for  the  costs  of 
the  action.  The  assignment  of  errors  calls  in  question  the 
correctness  of  the  ruling  of  the  Circuit  Court  in  sustaining 
the  demurrer  to  the  complaint.  It  is  conceded  by  the 
api)ellant  that  it  has  been  decided  by  this  court  that  the 
courts  of  Indiana  will  not  enforce  the  statutes  of  another 
State  prescribing  and  inflicting  penalties  in  cases  like  the 
one  now  under  consideration.  Under  this  admission,  it  is 
unnecessary  to  give  any  further  attention  to  the  statutes 
set  out  in  the  complaint. 

It  is  contended,  however,  by  the  appellant,  that,  as  the 
message  was  transmitted  by  the  appellee  to  the  city  of 
Greensburgh,  the  failure  to  deliver  it  to  the  party  to  whom 
it  was  addressed  was  a  violation  of  our  statute,  and 
entitles  the  appellant  to  the  penalty  thereby  inflicted. 
This  contention  cannot  be  maintained,  for  the  cases  which 
hold  that  we  will  not  enforce  the  penal  statutes  of  another 
State  also  hold  that  there  can  be  no  recovery  under  our 
statute  in  cases  like  the  one  before  us,  where  the  contract 
was  made  in  a  foreign  State.  Camahan  t.  Telegraph 
Co.,  89  Ind.  626  ;  Telegraph  Co.  w.  Beed,  96  Ind.  196.  In 
the  case  of  Camahan  v.  Telegraph  Co.j  supra^  it  was  said 
that,  unless  we  adopt  the  view  that  the  statute  only  applies 
to  contracts  made  in  this  State,  we  shall  be  involved  in  end- 
less difficulty.  Any  other  rule  would  make  the  telegraph 
company  amenable  to  different  punishments  for  the 
same  wrong ;  for  it  is  quite  clear  that,  if  the  wrong  is 
punishable  by  the  laws  of  the  place  where  the  con- 
tract is  made,  it  would  be  no  answer  to  a  prosecution 
there  to  plead  a  judgment  rendered  by  another  forum,  and 
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onder  a  different  law.  So,  too,  if  we  take  a  different  view 
than  the  one  indicated,  we  should  be  compelled  to  hold  that 
the  sender  of  the  message  from  an  office  in  Canada  might 
come  t/O  our  State  and  recover  the  penalty,  although  his  sole 
contract  with  the  corporation  was  made  in  a  foreign  country. 
In  the  case  of  Telegraph  Co.  v.  Jieedj  supra^  the  message 
was  transmitted  from  the  State  of  Illinois  to  this  State.  By 
the  negligence  of  the  company's  employees  the  message 
was  changed  in  its  transmission.  As  the  contract  for  trans- 
mitting the  message  was  made  in  the  State  of  Illinois,  it 
was  held  that  our  statute  did  not  apply.  We  are  of  the 
opinion  that  the  Circuit  Court  did  not  err  in  sustaining  the 
demurrer  to  the  complaint  in  this  cause.   Judgment  affirmed. 


Note. — See  Index  to  this  and  previous  volumes,  title  "Indiana  Tele- 
graph Statutes." 
See  note  to  W.  U.  Tel.  Co.  v.  TrumbeU,  pott. 


William  Reese  v.  Western  Uniok  Telegraph  Com- 
pany. 

iTidiana  Supreme  Courts  March  14, 1890, 

(128  Ind.  294.) 

Delay  of  telegram.— Damages.— Mental  Distress.— Effect  of  oni 

telegraph  statute  upon  another. 

The  Indiana  statute  (Acts  Ind.  1885,  p.  151 ;  Elliott's  Sup.  Rev.  1881,  sees 
1170-2 ;  R.  S.  1888,  sees.  4176, 4176b),  imposing  a  penalty  upon  telegraph 
companies  for  failure  to  transmit  messages  with  impartiality  and  in  good 
faith  and  without  discrimination  among  patrons,  does  not,  by  virtue  of 
the  clause,  '*  All  laws  and  parts  of  laws  inconsistent  with  this  act  are 
hereby  repealed,"  repeal  by  implication  the  statute  (Rev.  St.  1881,  sea 
4178),  providing  that  ^*  such  companies  shall  deliver  idl  dispatches,  by  a 
messenger,  to  the  persons  to  whom  the  same  are  addressed,  or  to  their 
agents,  on  payment  of  any  charges  due  for  the  same ;  provided  such 
persons  or  agents  reside  within  one  mile  of  the  telegraphic  station,  or 
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within  the  city  or  town  in  which  such  station  is.**  In  an  action  for  th€ 
•tatutory  penalty  the  complaint  must  show  that  the  addressee  lived 
within  the  free  delivery  limit. 

The  sender  of  a  telegram  in  the  language  "My  wife  is  very  ill ;  not 
expected  to  live,"  is  entitled  to  recover  damages  for  mental  distress  due 
to  negligent  failure  of  the  company  to  transmit  it  for  twenty  days :  the 
message  showing  upon  its  face  that  such  distress  would  be  a  probable 
result  of  non-transmission. 

Cases  of  this  series  cited  in  opinion :  Hadley  v.  W.  U,  Td.  Co.,  vol.  2,  p.  543 ; 
W.  U.  TeL  Co.  V.  Sheffield,  vol.  2,  p.  803  ;  Manville  v.  W.  U.  Tel.  O., 
vol.  1,  p.  03 ;  W.U.  Tel.  Co.  v.  Hamilkm,  vol.  1,  p.  181 ;  W.  U,  Tel.  Co. 
V.  Cooper,  vol.  3,  p.  795 ;   Wadeworth  v.  W.  U.  Tel.  Co.,  vol.  2,  p.  736. 

Appeal  by  plaintiff  below  from  jadgment  rendered  at 
Circuit  Coort,  Montgomery  County. 
Facts  not  stated  in  ox)inion  are  indicated  in  head-note. 

M.  JS.  Clod/elter  and  J.  A.  Lindlepy  for  appellant. 

J.  E.  McDonald^  J.  M.  Bviler^  A.  H.  Snow  and  A.  J. 
BeveridgCy  for  appellee. 

Berkshire,  J.:  The  complaint  is  in  two  paragraphs. 
The  substance  of  the  first  paragraph  is,  that  on  the  27th 
day  of  February,  1887,  the  appellant  delivered  to  the  appel- 
lee's agent,  at  its  office  in  Jamestown,  Indiana,  the  follow- 
ing message : 

"  February,  3l8t,  1887.    Jamestown,  Indiana. 
"  To  A.  8.  ClemenU :  "  My  wife  is  very  iU,  not  expected  to  live. 

"  Wm.  Reesb.  *• 

and  paid  to  the  appellee  the  sum  of  26  cents,  the  usual 
charge  for  the  transmission  of  like  messages  to  the  city 
of  Crawf ordsviUe,  and  the  full  amount  demanded  for  trans- 
mitting said  message,  and  at  the  same  time  the  appellant 
guaranteed  the  payment  of  all  expenses  incurred  by  the 
appellee  in  the  delivery  of  said  message  to  the  person  to 
whom  it  was  addressed ;  that  the  appellee  undertook  and 
agreed  to  transmit  and  deliver  said  message  promptly ;  that 

VOL.  Ill — 41. 
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the  appellee  acted  in  bad  faith,  and  with  partiality  and  dis- 
crimination, in  that  it  did  not  transmit  and  deliver  said 
message  in  the  order  of  time  in  which  it  was  received,  bnt 
wilfully  and  purposely  postponed  the  transmission  of  said 
message  out  of  its  order,  for  more  than  20  days ;  that  after 
the  transmission  of  said  message  from  the  appellee's  office 
in  Jamestown  the  appellee  acted  in  bad  faith,  partiality 
and  discrimination,  in  this :  that  it  wilfully  and  purposely 
postponed  the  delivery  of  said  message  out  of  the  order  of 
time  in  which  it  was  received,  and  did  not  deliver  the  same 
for  more  than  20  days  after  it  was  so  received,  and  never 
did  deliver  it  until  called  for  by  the  said  Clements,  at  the 
appellee's  office  in  said  city  of  Crawf ordsvUle ;  that 
during  all  the  time  the  said  message  lay  in  the  appellee's 
office  in  Ci'awfordsville  the  appellee  transmitted  mes- 
sages for  sundry  and  divers  other  persons,  and  know- 
ingly, purposely  and  wilfully  gave  preference  to  others, 
and  to  the  delivery  of  messages  to  others ;  that  the  said 
messages  so  transmitted  to  the  said  sundry  and  divers  per- 
sons did  not  contain  intelligence  of  general  or  public 
interest,  and  were  not  communications  for  or  from  officers 
of  justice ;  that  the  said  Clements  then  had  business  rooms 
rented  in  said  city  of  Crawf  ordsville  and  was  preparing  to 
go  into  business  only  a  few  doors  from  appellee^ s  office; 
that  he  had  a  post-office  box  rented  in  the  post-office  of  said 
city,  through  which  he  received  his  mail  during  the  time 
the  said  message  lay  in  the  appellee's  said  office,  (the  said 
post-office  being  but  a  few  doors  therefrom);  that  the  said 
Clements  was  well  known  to  the  postmaster  and  the  em- 
ployees in  said  post-office  ;  that  it  was  the  appellee's  custom 
to  deliver  messages  promptly  anywhere  within  five  miles  of 
said  city,  payment  of  charges  being  first  guaranteed. 

Then  follows  a  demand  for  $100,  the  statutory  penalty, 
which  it  is  claimed  the  appellant  is  entitled  to  recover. 

The  second  paragraph  rests  upon  a  breach  of  duty  because 
of  a  failure  to  deliver  the  message.  It  is  averred  that,  when 
the  contract  to  send  and  deliver  the  message  was  made  with 
the  appellee,  the  appellant's  wife  was  dangerously  ill,  in 
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fact,  at  the  point  of  death ;  that  the  said  A.  S.  Clements, 
to  whom  the  telegram  was  sent,  was  a  brother-in-law- of  this 
appellant,  having  married  his  sister,  and  the  families  were 
on  the  most  intimate  terms  of  friendship ;  that  appel- 
lant greatly  desired  the  prompt  delivery  of  said  message, 
and  relied  on  and  expected  that  the  same  would  be  promptly 
transmitted  and  delivered  in  accordance  with  the  agreement 
stated  ;  that  the  appellee  and  its  agents  were  fully  informed 
of  said  facts,  and  well  knew  the  importance  of  immediate 
delivery  at  the  time  it  received  the  message  and  the  said 
guarantee. 

It  is  averred  that  the  said  Clements  resided  during  said 
time  not  less  than  one,  nor  more  than  two,  miles  from  said 
city  of  Crawfordsville  ;  received  his  mail  at  the  post-office 
in  said  city,  and  had  a  box  in  said  office  through  which  he 
received  his  mail ;  that  he  had  resided  in  and  within  said  city 
for  several  years  before  said  date,  and  was  well  known  in 
said  city ;  that  he  had  then  arranged  to  engage  in  business 
there ;  that  the  wife  of  the  appellant  died  in  a  few  days 
after  the  said  message  was  transmitted ;  that  if  said  mes- 
sage had  been  promptly  delivered  the  said  Clements  and 
wife  would  have  been  present  during  the  last  sickness  of 
apx)ellant's  wife,  and  in  time  to  have  conversed  with  hei 
before  her  death,  and  been  present  until  her  death  and 
burial ;  that  by  reason  of  their  absence,  and  of  the  great 
desire  the  appellant's  wife  had  expressed  to  see  them  before 
her  death,  the  appellant  suffered  great  uneasiness,  anguish, 
and  anxiety  of  mind. 

The  court  at  first  overruled  a  demurrer  to  each  of  the 
paragraphs,  and  the  appellee  filed  an  answer  in  three  para- 
graphs, the  first  of  which  was  a  general  denial.  The  second 
X)aragraph  applied  to  the  first  paragraph  of  the  complaint, 
and  the  third  paragraph  to  the  second  paragraph  of  the 
complaint. 

The  court  having  afterwards  sustained  the  demurrer  to 
the  first  paragraph  of  the  complaint,  this  carried  out  of  the 
record  the  second  paragraph  of  answer. 

The  appellant  demurred  to  the  third  paragraph  of  answer, 
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which  the  court  overruled,  and  he  saved  an  exception ;  he 
then  filed  a  reply  in  general  denial. 

The  issues  joined  were  then  submitted  to  the  court  with- 
out a  jury,  and,  after  hearing  the  evidence,  a  finding  was 
made  for  the  appellant,  assessing  his  damages  at  60  cents. 
The  appellee  then  moved  for  a  ludgment  against  the  plaint- 
iff for  costs.  This  motion  was  sustained,  to  which  ruling 
the  appellant  reserved  an  exception.  The  court  then 
rendered  a  judgment  against  the  appellee  for  60  cents,  and 
against  the  api)ellant  for  costs. 

At  the  time  the  court  reversed  its  ruling,  and  sustained 
the  demurrer  to  the  first  paragraph  of  the  complaint,  the 
appellant  saved  an  exception. 

The  errors  assigned  are  that  the  court  erred  in  sustaining 
the  demurrer  to  the  first  paragraph  of  the  complaint,  in 
overruling  the  demurrer  to  the  third  paragraph  of  answer, 
and  in  sustaining  the  motion  of  the  appellee  for  a  judgment 
against  the  appellant  for  costs. 

There  is  not  much  to  be  said  in  reference  to  the  demurrer 
to  the  first  paragraph  of  the  complaint.  We  are  of  the 
opinion  that  the  averments  in  the  said  paragraph  did  not 
make  a  case  within  sections  1120  and  1122,  Elliott's  Snpp. 
(Acts  of  1885,  p.  161)  when  construed  with  section  4178,  R 
S.,  1881,  and  the  three  sections  must  be  construed  together. 
It  is  claimed  that  the  act  of  1885  repealed  by  implication 
said  section  4178.  We  do  not  think  so ;  the  repealing  clause 
only  repeals  such  laws  as  are  in  conflict  with  the  said  act. 
In  its  scope  it  does  not  cover  the  subject-matter  to  which 
said  section  4178  relates.  There  is  nothinii:  in  the  act  of 
1885  regulating  the  distance  or  prescribing  the  limits 
within  which  telegraph  companies  shall  deliver  messages. 
Repeals  by  implication  are  not  favored,  and,  if  a  reason- 
able construction  can  be  found  which  will  enable  both  the 
old  and  the  new  laws  to  stand  that  construction  will  be 
applied.     BusJi  v.  Board,  &c,  121  Ind.  420, 

It  is  not  alleged  that  the  person  to  whom  the  telegntni 
was  addressed  resided  in  or  within  one  mile  of  the  city  of 
Crawfordsville. 
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Penal  statutes  are  to  have  a  strict  constmction,  and,  to 
recover  a  penalty,  the  facts  stated  in  the  pleading  must 
clearly  show  a  right  to  the  penalty  claimed,  notwithstand- 
ing snch  strict  construction.  Sadley  t.  Western  Union 
TO.  Co.,  115  Ind.  191. 

The  third  paragraph  of  the  answer  was  pleaded  as  a 
partial  answer,  but  it  was  in  bar  of  all  damages  except 
nominal  damages. 

This  paragraph,  in  substance,  is  that  the  appellee  was  not 
informed,  when  it  undertook  to  send  the  message,. by  what 
appeared  upon  the  face  of  it  or  otherwise,  that  the  appellant 
would  suffer  pecuniary  loss,  or  be  damaged  because  of 
mental  suffering,  in  case  of  a  failure  to  deliver  the  message. 

We  think  the  answer  was  bad,  and  that  the  demurrer 
should  have  been  sustained. 

The  second  paragraph  of  complaint  showed  a  good  cause 
of  action,  and  the  court  so  held.  Under  it  the  appellant 
was  entitled  to  more  than  nominal  damages,  and  more  than 
the  sum  of  60  cents,  which  the  court  allowed.  If  the  facts 
alleged  in  the  complaint  were  true,  the  appellant  was 
entitled  to  substantial  damages,  and  the  facts  set  up  in  the 
answer  did  not  avoid  the  appellant's  right  to  recover  sub- 
substantial  damages,  under  the  allegations  of  the  second 
paragraph  of  the  complaint.  The  message  was  one  of  more 
than  ordinary  importance.  Of  its  important  character,  the 
agents  of  the  company  at  Jrm»stown  and  Crawfordsville 
had  knowledge,  for  the  reason  that  this  information 
api>eared  on  the  face  of  the  telegram.  It  was  a  message 
which  denoted  urgency  for  its  delivery  to  the  person  to 
whom  addressed,  and  of  this  fact  the  appellee  had  notice^ 
and  contracted  with  reference  to  it.  It  therefore  became 
the  duty  of  the  appellee  to  make  prompt  and  reasonable 
effort  to  deliver  the  message  to  the  person  to  whom  it  was 
addressed,  and  especially  so,  as  the  expense  of  delivery  was 
guaranteed  in  advance.  This  obligation  the  appellee  wholly 
and  entirely  failed  to  perform,  and  in  such  failure  was 
guilty  of  negligence. 

Although  the  telegram  had  no  relation  to  any  business 
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transactioii  which  would  have  involved  dollars  and  eenti, 
this  did  not  justify  the  appellee  in  neglecting  its  duty. 

It  had  undertaken,  for  a  valuable  consideration,  to 
deliver  the  message  promptly,  and  its  failure  to  do  so,  or 
to  make  reasonable  effort  in  that  direction,  was  negligence, 
and  a  violation  of  its  undertaking. 

The  diligence  which  a  telegraph  company  is  required  to 
use  in  the  delivery  of  a  message  will  be  determined,  to 
some  extent,  from  the  character  and  importance  of  the 
message. 

Upon  humane  grounds,  messages  like  the  one  here 
involved  should  be  promptly  delivered,  and  should  be 
regarded  as  of  more  importance  to  the  parties  concerned 
than  mere  business  messages,  and  in  promptness  of 
delivery  should  have  the  preference  over  messages  of  the 
latter  class. 

It  is  true  there  was  nothing  in  the  telegram  to  indicate 
the  kinship  that  existed  between  the  appellant  and  the 
person  to  whom  the  message  was  addressed ;  nor  did  it 
request  the  presence  of  Mr.  Clements,  or  his  wife,  at  the 
bedside  of  the  dangerously  sick  sister-in-law ;  but  this 
affords  no  excuse  to  the  appellee  for  its  failure  to  deliver 
the  telegram.  The  appellee  was  bound  to  know  that  the 
message  pertained  in  some  way  to  the  serious  illness  of 
the  appellant's  wife,  and  therefore  that  prompt  communi- 
cation with  the  person  to  whom  the  message  was  addressed 
was  much  desired,  and  especially  so  in  view  of  the  addi- 
tional fact  that  the  appellant  undertook  to  communicate  by 
a  telegraphic  dispatch. 

From  the  information  at  hand,  when  it  entered  into  the 
undertaking,  the  appellee  was  bound  to  know  that  mental 
anguish  might,  and  most  probably  would,  come  to  some 
person  in  case  it  failed  to  act  promptly  in  transmitting  and 
delivering  the  dispatch,  and  therefore  such  a  result  was 
contemplated  when  the  message  was  delivered  by  the  appel- 
lant to  the  appellee's  agent  at  Jamestown,  and  is  within  the 
undertaking. 

Whether  such  mental  suffering  would  be  caused  by  the 
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failtire  of  a  brother-in-law  and  his  wife  to  go  at  once  to  the 
bedside  of  a  dying  sister-in-  law,  or  from  the  failure  of  a 
physician  to  reach  his  patient  while  there  was  still  hope 
that  something  might  be  done  to  bring  relief,  and  possibly 
a  restoration  of  health,  or  for  some  other  cause,  is  unim- 
X>ortant.  It  'was  not  the  particular  cause,  but  the  effect 
which  might  be  produced,  that  was  contemplated  by  the 
pa^es,  and  which  is  to  be  looked  to  in  determining  the 
question  of  liability. 

In  Western  Union  Telegraph  Co.  t,  Sheffield,  71  Tex. 
670,  a  telegram  in  the  following  language  was  delivered  to 
the  company's  operator  to  be  forwarded:  "You  had 
better  come  and  attend  to  your  business  at  once."  The 
court  said  that  the  message  indicated  with  reasonable  cer- 
tainty to  the  telegraph  operator  the  following  facts :  *'[!.] 
That  the  plaintiffs  had  a  claim  of  some  pecuniary  nature. 
[3.]  That  the  claim  should  be  attended  to  at  Jefferson 
(from  whence  the  telegram  was  sent).  [3.  ]  That  the  matter 
was  urgent,  *at  once.'  [4.]  Loss  would  i)robably  follow  the 
want  of  such  attention,  which  might  be  prevented  by  obey- 
ing the  call  made  in  the  dispatch.  This  was'  sufficient  to 
disclose  that  the  object  was  to  enable  the  plaintiffs  to 
attend  to  a  claim  due  them,  and  that  loss  might  result 
from  a  failure  to  transmit  the  message  with  promptness." 

In  Hadley  w.  Western  Union  Teh  Co.,  115  Ind.  200, 
the  court  said,  by  Niblack,  J.,  with  reference  to  the  fol. 
lowing  telegram : 

*<  North  Salem,  Ind.,  Oct.  14th,  1886. 
To  Henry  Hadley,  Danville,  Indiana :  Want  your  cattle  in  the  morning* 
lieet  me  at  your  pasture.  S.  C.  Clay." 

*^In  this  case  the  terms  or  contents  of  the  dispatch 
sent  by  Clay  to  Hadley  fairly  indicated  the  necessity  of  its 
prompt  delivery,  as  well  as  transmission,  and  were  such  as 
to  authorize  the  inference  that  a  delay  until  the  day  follow- 
ing would  result  in  confusion,  and  possible,  if  not  proba- 
ble, injury  to  one  or  both  parties  to  the  dispatch." 

In  ManvUle  w.  Western  Union  TeL  Co.,  37  Iowa,  214, 
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Miller,  J.,  said :  "The  message  was,  *Sliip  your  hogs  at 
once.*  The  obvious  reason  of  this  is  evident  on  its  £ace.  It 
clearly  imports  that,  to  meet  a  good  market,  the  hogs  most 
be  shipped  promptly,  and  that  by  delay  a  good  market  will 
be  lost.  It  is  equivaleut  to  saying,  if  you  ship  at  once,  yon 
will  obtain  gains  on  the  purchase  and  sale  of  your  hogs.  If 
you  delay,  these  gains  will  be  lost  by  the  market  price 
declining.  It  is  most  obvious,  therefore,,  that  the  i)artie6 
contemplated  this  very  thing." 

As  we  have  already  said,  the  message  clearly  indicated 
its  importance,  and  the  urgency  for  its  prompt  delivery. 
There  were  no  pecuniary  benefits  contemplated  as  the  result 
of  the  telegram,  as  it  had  no  reference  to  any  business  trans- 
action, and  therefore  pecuniary  loss,  because  of  its  non- 
delivery, was  not  within  the  appellee's  undertaking.  But 
the  appellant  having  suffered  great  mental  anguish,  because 
(as  he  alleges)  of  the  failure  to  promptly  deliver  the  mes- 
sage, it  would  be  a  harsh  rule  which  would  deny  to  him  all 
redress,  except  the  mere  pittance  which  he  paid  to  have  the 
telegram  transmitted  and  delivered. 

Some  of  the  authorities  seek  to  draw  a  distinction,  as  to 
the  right  to  recover  damages  for  mental  suffering,  between 
ca^es  where  there  may  be  a  recovery  for  pecuniary  loss  and 
ca  3es  where  there  is  or  can  be  no  pecuniary  loss,  to  which 
class  the  present  action  belongs. 

With  this  distinction  we  have  no  sympathy,  and  confess 
that  we  can  see  no  good  reason  for  it  to  rest  upon.  If  a  tele- 
graph company  undertakes  to  transmit  and  deliver  promptly 
a  message  wherein  dollars  and  cents  are  alone  involved,  and 
its  negligence  occasions  loss,  it  is  conceded  by  all  the 
authorities  that  it  may  be  compelled  to  respond  in  damages. 
Why  ?  Because  it  has  negligently  broken  its  engagement, 
or,  as  is  sometimes  said,  failed  to  perform  a  duty  which  it 
owed  to  the  sender  of  the  message,  or  the  person  to  whom 
it  is  addressed,  as  the  case  may  be. 

For  the  same  pecuniary  consideration  it  undertakes  to 
transmit  and  deliver  a  message  informing  a  husband  of  the 
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dangerous  illness  of  his  wife,  the  wife  of  the  serions  sick- 
ness of  her  husband,  the  parent  of  the  child,  the  child  of 
the  parent,  and  it  negligently  fails  to  deliver  the  telegram, 
and  as  the  result  the  sick  relative  dies  without  having  the 
comforting  presence  of  the  husband,  wife,  father,  mother, 
son  or  daughter,  with  all  the  benefits,  physical  and  mental, 
which  would  follow  therefrom.  Is  it  to  be  said  that,  undei 
such  circumstances,  the  most  that  the  telegraph  company  ii 
liable  for  is  nominal  damages,  because  of  the  great  mental 
anguish  suffered  by  the  sender  of  the  telegram,  who  may  b€ 
the  father,  mother,  husband,  wife  or  child  ?  In  our  judg. 
ment,  no  such  rule  can  or  should  prevail. 

In  failing  to  promptly  deliver  the  telegram,  the  telegrapb 
company  negligently  fails  to  perform  a  duty  which  it  owe« 
to  the  sender  of  the  telegram,  and  should  be  held  liable  foi 
whatever  injury  follows  as  the  proximate  result  of  ite 
negligent  conduct. 

It  is  not  a  mere  breach  of  contract,  but  a  failure  to  per- 
form a  daty  which  rests  upon  it  as  the  servant  of  the  peo- 
ple. In  our  opinion,  upon  the  facts  stated  in  the  second 
paragraph  of  the  complaint,  the  appellant  is  entitled  tc 
recover  damages  for  the  mental  suffering  which  he  endured, 
and  his  measure  of  damages  is  the  amount  paid  for  the 
transmission  of  the  message,  and  in  addition,  what  would 
seem  to  be  just  as  a  compensation  for  his  mental  anguish. 

We  have  examined  the  case  of  Western  Union  Tel.  Co* 
r,  SamUton,  50  Ind.  181.  That  was  an  action  to  recovei 
a  statutory  penalty,  and  what  is  said  as  to  measure  of  dam 
ages  in  an  action  like  the  one  under  consideration  is  a  mere 
dictum,  as  no  such  question  was  before  the  court.  See 
Western  Union  TO.  Co.  t.  Cooper,  71  Tex.  507  (10  Am. 
St.  Rep.  772,  and  note).  Weidsworth  w.  Western  Union 
Tel.  Co.,  86  Tenn.  695  (6  Am.  St.  Rep.  864,  and  note) ; 
Beasley  v.  Western  Union  Tel.  Co.j  39  Fed.  Rep.  181. 

Judgment  reversed,  with  costs ;  court  below  directed  to 
proceed  according  to  this  opinion. 

Petition  for  a  rehearinii:  overruled  April  12,  1890. 
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Note.— This  case  is  cited  in  the  following  cBaeapott ;  Crawmm  y.  W.  C7. 
TeU  Co,;  Young  v.  W.  U.  TeL  Co. 

See  Index  to  this  and  previous  volumes,  titles  **  Damages,**  *'  Indiana 
Telegraph  Statutes ;'*  also  ''Notes,**  sub-titles  ''Damages,**  "Indiana 
Statutes.'* 

See  note  to  W,  U.  Tel.  Co,  v.  TrumbtU,  po$t. 


Western  Union  Telegraph  Company  v.  Tbumbell. 

Indiana  Appcttaie  Court,  April  J4f  1S9U 

(1  Ind.  App.  121.) 

Penal  statute  op  1885.—  LnfrriNa  time  —  Pleading. 

Where  a  telegraph  blank  contained  the  following  stipulation  :  "  The  com- 
pany will  not  be  liable  for  damages  in  any  case  where  the  claim  is  not 
presented  in  writing  within  sixty  days  after  sending  the  message,**  the 
sixty  days  begin  to  run  from  the  time  of  actual  transmission. 

3uch  a  stipulation  has  no  proper  application  where  an  action  for  the 
recovery  of  damages  is  commenced  within  the  sixty  days. 

The  question  of  sufficiency  of  a  complaint  to  meet  the  requirement  of  the 
Indiana  Telegraph  Statute  of  1885,  that  the  statutory  penalty  cannot  be 
recovered  in  case  of  mere  negligence,  cannot  be  raised  for  the  first  time 
in  an  appellate  court. 

Cases  of  this  series  cited  in  opinion :  W,  U.  TeL  Co.  v.  Fop8^,vol.  2,  p. 
553 ;  W.  U.  Tel,  Co.  v.  Jones,  voL  8,  p.  552 ;  W.  U.  Tel.  Co.  v.  Mere- 
dith, vol.1,  p.  643:  W^.  U.  Tel.  Co.  v.  Wilson,  vol  2,  p.  519;  W.  U.  TeL 
Co.  V.  Scircle,  vol.  1,  p.  788. 

Appeal  by  defendant  below  trom  judgment  of  Circuit 
Court,  Starke  county.    Facts  stated  in  opinion. 

J.  E.  McDonald,  J.  M.  Butler,  A.  H.  Snow  and  A.  J. 
Beteridge,  for  appellant. 

Black,  C.  J. :  The  appellant  questions  in  this  court,  for 
the  first  time,  the  sufficiency  of  a  complaint  to  recover  the 
penalty  prescribed  by  the  act  of  April  8,  1886  (Acts,  of 


INDIANA,  1891.  661 

Telegraph  Co.  v.  Trumbell. 


1885,  p.  161),  for  violation  of  the  provisions  of  that  act  in 
the  transmission  of  a  telegraphic  message. 

The  complaint  alleges,  among  other  things,  that  the 
appellee  placed  the  message  in  the  hands  of  the  appellant's 
agent,  at  the  appellant's  office  in  the  town  of  Knox,  in 
Starke  county,  at  6  o'clock  and  30  minutes  in  the  afternoon 
of  the  10th  day  of  April,  1888,  during  the  appellant's  office 
hours,  and  paid  the  appellant  in  advance  the  sum  of  twenty- 
five  cents  for  transmission  of  the  message,  which  the  appel- 
lant took  and  accepted,  and  undertook  and  agreed  to 
transmit  without  delay,  with  impartiality  and  good  faith, 
and  in  the  order  of  time  in  which  it  was  received ;  and  that 
the  amount  received  by  the  appellant  as  aforesaid  was  the 
fall  amount  demanded  by  the  appellant  for  the  transmis- 
sion of  said  message. 

The  only  i)ortions  of  the  complaint  to  which  objection 
has  been  made  by  the  appellant  are  the  following  subse- 
quent allegations : 

^^  And  that  said  defendant  held  said  dispatch  in  its  said 
office,  at  the  town  of  Knox  aforesaid,  and  after  the  afore- 
said agreement  had  been  made,  and  the  pay  for  transmission 
had  been  received,  as  aforesaid,  for  the  time  of  eighteen 
hoars,  and  did  not  transmit  the  said  dispatch  till  about  12 
o'clock  M.  of  April  11th,  1888,  and  did  not  transmit  said 
disi)atch  in  order  of  time  in  which  it  was  received,  and  with 
impartiality  and  good  faith,  and  without  delay,  and  in  the 
order  of  time  in  which  it  was  received." 

It  is  required  by  the  statute  of  1885  that  the  telegraph 
company,  during  the  usual  office  hours,  shall  receive  dis- 
patches, whether  from  other  telegraph  lines  or  other  com- 
panies or  individuals,  and  shall,  upon  the  usual  terms, 
transmit  the  same  **with  impartiality  and  in  good  faith, 
and  in  the  order  of  time  in  which  they  are  received,  and 
shall  in  no  manner  discriminate  in  rates  charged,  or  words 
or  figures  charged  for,  or  manner  or  conditions  of  service, 
between  any  of  its  patrons,  but  shall  serve  individuals, 
corporations  and  other  telegraphic  companies  with  impar- 
tiality ;"  and  that  any  person  or  company  violating  any  of 
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the  provisions  of  this  act  shall  be  liable  to  the  penalty 
prescribed. 

The  appellant,  referring  to  the  portion  of  the  complaint 
above  quoted,  claims  that,  sti-ipped  of  conclusions  of  law, 
the  pl^iding  contains  merely  a  statement  of  the  delay  of 
the  message. 

Without  intending  to  hold  that  the  i>enalty  provided  for 
in  this  statute  can  be  recovered  for  the  mere  negligence  in 
the  transmission  of  a  telegraphic  dispatch,  we  are  of  opinion 
that  the  complaint  is  not  open  to  objection  proposed  for  the 
first  time  in  this  court. 

There  was  a  general  denial  and  an  affirmative  answer. 

An  assignment  of  error  is  based  upon  the  overruling  of  a 
demurrer  to  a  reply  to  the  affirmative  answer.  It  is  a 
familiar  rule  that  a  bad  reply  is  good  enough  for  a  bad 
answer;  and,  if  we  find  that  the  affirmative  answer  was 
insufficient,  we  need  not  examine  the  reply.  ^Ina  Ins. 
Co.  V.  Baker ^  71  Ind.  1 02 ;  Wilhile  v.  Hamrick,  92  Ind. 
694 ;  ScJieible  v.  Slagle,  89  Ind.  823  (326) ;  Western  Union 
TeL  Co.  T.  Yopsi.  118  Ind.  248  (269). 

The  answer  sets  out  the  contract  contained  in  the  usual 
message  blank  upon  which  the  dispatch  in  question  was 
written,  and  relies  upon  the  failure  of  the  appellee  to  pre- 
sent her  claim  as  stipulated  in  the  following  requirement 
in  said  contract : 

The  company  will  not  be  liable  for  damages  in  any  case  where  the  claim 
is  not  presented  in  writing  within  sixty  days  after  sending  the  message. 

There  is  abundant  authority  for  holding  that  such  a  stipu- 
lation is  reasonable,  valid  and  binding  upon  the  sender  of 
a  message  who  seeks  to  recover  the  statutory  penalty. 
Western  Union  Tel.  Co.  w.  Jones,  96  Ind.  228 ;  Western 
Union  Tel.  Co.  w.  Meredith,  96  Ind.  93  ;  Western  Union 
Tel.  Co.  T.  Wilson,  108  Ind.  308 ;  Western  Union  Td, 
Co.  V.  Topst^  supra;  Wolf  v.  Western  Union  Tel.  Co.,  68 
Pa.  St.  83  (Allen  Tel.  Cas.  463) ;  Gray  Com.  by  Tel.,  sec- 
tions 34«  36. 
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In  Tel.  Co.  v.  Topstj  supra,  it  was  held  that  einch  a  pro- 
vision in  the  contract  does  not  apply  where  there  is  no 
transmission  of  the  message. 

The  answer  before  does  not  directly  allege  or  deny  that 
the  message  in  question  was  transmitted,  but  it  refers  to  the 
transmission  by  mention  of  ^Hhe  party  sending  the  mes- 
sage,"  and  by  alleging  that  the  appellee  did  not  present 
her  claim  *' within  sixty  days  after  sending  the  message." 
It  shows  that  the  message  was  dated  April  10,  1888,  and 
that  it  was  received  by  the  appellant  on  that  day  for  trans* 
mission.  The  complaint,  as  already  shown,  alleged  the 
delivery  of  the  message  to  the  appellant  at  five  o'clock  and 
30  minutes  in  the  afternoon  of  the  10th  of  April,  1888,  and 
that  the  appellant  held  it  for  eighteen  hours,  and  did  not 
transmit  it  until  about  noon  on  the  11th  of  April,  1888,  and 
did  not  transmit  it  in  the  order  of  time  in  which  it  was 
received,  etc. 

If  it  be  regarded  that  it  sufficiently  appears  that  the  dis- 
patch was  sent,  it  distinctly  appears  that  it  was  not  sent 
sooner  than  the  Uth  of  April,  1888. 

This  action  was  commenced  on  the  6th  of  June,  1888 ; 
therefore  the  period  of  ''  sixty  days  after  sending  the  mes- 
sage" had  not  elapsed  when  this  action  was  commenced. 

Will  the  failure  of  the  sender  of  a  message,  who  has 
become  a  party  to  such  a  contract,  to  present  his  clnim 
within  sixty  days  after  sending  the  message,  bar  his  action 
for  the  penalty  commenced  before  the  expiration  of  that 
period? 

In  Western  Union  Tel.  Co.  v.  Topst,  supra^  it  was  said 
of  such  a  stipulation  :  ^'  The  limitation  is  for  the  benefit  of 
the  company,  and  is  of  its  own  creation.  It  has  no  right, 
therefore,  to  ask  that  the  contract  be  extended  for  its  own 
benefit  beyond  the  letter  of  the  instrument." 

The  contract  is  to  be  enforced  according  to  its  terms,  con- 
strued so  as  to  apply  what  may  be  regarded  reasonably  as 
the  intention  of  the  parties.  The  duty  imposed  by  the  law 
can  not  be  evaded  by  contract.  The  company  can  not  con- 
tract against  its  liability  for  violation  of  its  duty  prescribed 
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by  the  statute  ;  and  in  the  stipulation  in  question  there  is 
no  attempt  to  do  so.  It  provides  that,  if  a  violation  of  duty 
occur,  the  company  will  not  be  liable  for  damages  to  which 
the  other  party  thereby  becomes  entitled,  in  a  case  where 
the  claim  is  not  presented  in  writing  within  sixty  days  after 
sending  the  message. 

It  may  be  supposed  that  by  inserting  the  stipulation  in 
the  contract  the  company  intended  to  presc  ribe  a  limit  for 
the  presentation  of  the  claim  which  would  enable  it  to 
investigate  the  case  while  the  facts  were  yet  new  and 
ascertainable  by  it,  and  which  would  be  treated  by  the 
courts  as  reasonable  for  such  a  purpose. 

The  appellee's  right  of  action  was  not  founded  upon  the 
presentation  of  a  written  claim ;  it  was  based  on  a  breach 
of  statutory  duty.  The  appellee  was  not  bound  to  allege 
as  a  part  of  her  cause  of  action  that  she  had  presented  a 
written  claim. 

As  against  the  company,  when  a  violation  of  duty  has 
occurred,  the  liability  for  the  penalty  has  accrued  immedi- 
ately. The  right  to  recover  it  may  be  lost  by  failure  to  pre- 
sent a  claim  in  writing  within  a  period  of  sixty  days  after 
sending  the  message. 

The  contract  does  not  supersede  the  statute  of  limitations. 
It  does  not  prescribe  a  period  beyond  which  an  action  may 
not  be  brought.  Nor  does  it  attempt  to  require  the  lapse 
of  any  period  or  the  performance  of  any  act  before  a  right 
of  action  shall  accrue  or  a  suit  shall  be  commenced. 

When  the  failure  to  present  the  claim,  as  provided  in  the 
contract,  may  be  made  available  as  a  defense,  it  can  not  be 
proved  under  the  general  denial,  but,  being  an  affirmative 
defense,  it  must  be  specially  pleaded.  Western  Union 
Tel.  Co.  T.  Scircle,  103  Ind.  227.  It  is  to  be  pleaded,  not 
in  abatement,  or  in  bar  of  the  further  maintenance  of  the 
action,  but  in  bar  of  the  action  generally. 

The  answer  must  relate  to  the  time  of  the  commencement 
of  the  action ;  otherwise  it  would  not  be  a  complete  bar. 

At  the  commencement  of  this  action  the  appellee  still 
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had  a  namber  of  days  within  which,  by  the  presentation 
of  her  claim,  she  could  have  provided  against  a  defense, 
based  on  this  stipulation,  to  an  action  commenced  at  any 
time  after  the  sixty  days,  and  within  the  statutory  limita- 
tion of  such  an  action. 

It  could  not  be  said,  having  relation  to  the  time  of  the 
commencement  of  this  action,  that  for  the  period  of  time 
allowed  by  the  contract  the  appellee  had  fsdled  to  present 
her  claim  in  writing. 

In  a  note  to  WoJfY.  Western  Union  Tel,  Co.^  supra,  in 
Allen  Tel.  Cas.,  the  editor,  on  page  469,  says :  ^'It  will  be 
observed,  in  this  case,  that  the  date  of  the  message  was 
October  23,  1866 ;  and  that  the  action  was  brought  Decem- 
ber 13,  1866,  fifty-one  days  afterwards.  It  was  not  proved 
that  any  written  claim  for  damages  was  presented  in  any 
other  form  than  by  bringing  the  action ;  but  the  question 
whether  the  bringing  of  the  action  would  of  itself  amount 
to  a  presentation  of  a  claim  in  writing  for  damages  was  not 
adverted  to,  either  by  counsel  or  by  the  court.  The  case 
for  the  plaintiffs  was  put  ux)on  the  ground  that  the  plaint- 
iffs were  not  bound  by  the  condition.  It  was  not  urged 
that  they  had  complied  with  the  condition.  The  purpose 
of  this  requirement  seems  to  have  been  simply  to  enable 
the  company  to  know  seasonably  what  claims  are  to  be 
pressed  against  them.  In  ordinary  cases,  where  a  promis- 
sory note  is  payable  on  demand,  the  bringing  of  an  action 
is  a  sufficient  demand.  So,  in  an  action  against  a  tele- 
graph company  to  recover  damages  for  negligence  in 
resi>ect  to  a  message,  ordinarily  no  special  demand  need  be 
proved.  If  any  special  demand  were  necessary,  by  com- 
mon law,  clearly  such  demand  need  not  be  in  writing.  The 
requirement  in  this  case,  however,  calls  for  a  written 
demand ;  and  as  the  company  seek  to  impose  on  the 
plaintiffs  a  duty  not  resting  upon  them  by  common  law, 
the  condition  should  not  be  extended  beyond  its  reasonable 
imi)ort  by  construction.  There  is  nothing  in  its  terms 
requiring  that  a  claim  in  writing  shall  be  presented  before 
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action  brought.  ♦  ♦  ♦  It  is  worthy  of  consideration 
whether  the  plaintiffs'  action  might  not  have  been  supported 
npon  the  ground  that  the  bringing  of  it  within  the  sixty 
days  amounted  to  a  compliance  with  the  provision.** 

In  Gray  on  Communication  by  Telegraph,  in  a  note  to 
section  35,  the  author  refers  to  Wolf  v.  Western  Union 
Tel.  Co.y  supra^  aud  to  Mr.  Allen's  note,  and  says  that  the 
bringing  of  the  action  within  the  time  provided  for  the  pre- 
sentation of  the  claim,  '4t  seems,  substantially  complied 
with  the  stipulation,  the  object  of  which  was  to  put  the 
company,  in  a  reasonable  time,  in  possession  of  accurate 
information  of  the  breach  of  the  contract  in  case  a  breach 
of  it  occurred." 

Perhaps  it  is  well  enough  to  say,  not  that  the  commence- 
ment of  the  action  within  the  sixty  days  is  a  compliance 
with  the  provision  of  the  contract,  but  rather  that  in  such 
a  case  the  stipulation  in  question  can  have  no  proi)er  appli- 
cation, and,  therefore,  does  not  affect  the  rights  of  the 
parties.  If  these  views  are  correct,  the  second  paragraph 
of  the  answer  was  insufficient. 

There  was  a  motion  for  a  new  trial,  assigning  that  the 
finding  of  the  court  was  not  sustained  by  sufficient  evi- 
dence, and  that  it  was  contrary  to  law. 

We  have  read  the  evidence,  and,  holding  to  the  opinion 
expressed  herein  concerning  the  answer,  we  are  unable  to 
say  that  there  was  error  in  overruling  the  motion  for  a  new 
trial. 

The  judgment  is  affirmed,  with  costs. 


Note.— In  TV,  U.  Tel  Co.  v.  Emanuel  Oriffln,  Indiana  AppeUateCk>iirt, 
April  2, 1891  (1  Ind.  App.  40),  a  complaint  containing  the  direct  aTerment 
that  the  message  was  not  sent  in  the  order  of  time  in  which  it  was 
received,  was  held  sufficient,  since  it  aUeged  not  mere  neglect  of  duty,  but 
also  a  discrimination.  *'  Such  discrimination,  although  it  consists  in  the 
omission  to  discharge  a  duty  imposed  by  the  statute,  is  an  aggreasiTe 
violation  of  that  duty,  is  in  bad  faith,  and  not  impartial." 

Also  held  that  a  complaint  in  such  a  case,  which  stated  that  the  tele, 
gram  was  addressed  to  a  physician,  notified  him  of  the  illness  of  the  send* 
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er'8  daughter  and  summoned  him  to  attend  her,  showed  sufficient 
necessity  to  warrant  sending  it  on  Sunday. 

The  foregoing  three  cases  represent  the  State  of  Indiana  in  this  yolumeg 
in  respect  to  the  duties  of  telegraph  companies  as  carriers  of  dispatches, 
and  to  the  statutes  regulating  them. 

For  earlier  Indiana  cases  upon  said  subject,  see  Index  to  vols.  1  and  2, 
tiUe  '*  Indiana." 


A.   M.   Garrett,  Appellant,  v.  Western  Union  Tele- 
graph Company,  Appellee. 

Iowa  Supreme  Court,  June  S,  1891, 
(88  Iowa,  257.) 

Failure  to  transhtt  telegram.— LiMiTiNa  Liability.— Damages. 

A  telegpraph  company  cannot  by  stipulation  protect  itself  against  the  con- 
sequences of  its  own  negligence.  Hence,  a  condition  printed  in  a  * 'night 
message"  telegraph  blank,  limiting  the  liability  of  the  company  foi 
errors,  delays  or  non-delivery  of  such  messages,  to  a  sum  equal  to  tes 
times  the  sum  paid  for  transmission,  will  not  excuse  the  company  incase 
it  made  no  attempt  to  send  the  message  at  all. 

A  message  delivered  by  a  cattle  buyer  on  his  way  to  Kansas  City,  to  a 
telegraph  company  to  be  sent  to  his  agent  at  Chicago,  read  as  follows : 
'*  Send  me  market  Kansas  City,  to-morrow  and  next  day.*'  Plaintiff 
bad  an  arrangement  with  his  agents  to  send  no  answer  to  such  a  dispatch 
unless  there  was  a  change  in  the  market  since  their  last  report.  Receiv- 
ing no  answer  to  said  telegram,  and  therefore  believing  there  was  no 
change  in  the  Chicago  market,  he  bought  cattle  at  Kansas  City. 
Prices  had  in  fact  declined.  Held,  a  proper  question  for  the  jury  to 
decide  whether  the  plaintiff*^  damages  were  such  as  might  reasonably 
have  been  apprehended  to  result  from  defendant's  failure  to  transmit  the 
telegram. 

If  the  message  was  not  transmitted,  and  the  plaintiff  acted  upon  the  fact 
tliat  he  received  no  reply  thereto,  he  would  be  entitled  to  recover  such 
damages  as  he  sustained  by  purcliasing  the  cattle  in  the  belief  that  his 
message  had  been  transmitted. 

It  appearing  that  the  prices  of  cattle  in  the  Chicago  market  on  the  day  in 
question  were  posted  in  the  Kansas  City  Stock  Exchange,  so  that  the 
plaintiff  might  there  have  learned  of  the  decline  in  price,  still  held,  that 
VOL.    TTT — 4r2. 
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it  waa  a  question  ton  the  joxj  to  decide  whether  or  not  the  plaintiff  acted 
prudently  in  relying  on  his  telegram  in  connection  with  his  amnge* 
ment  with  his  agent,  the  addressee. 
Gases  of  this  series  cited  in  opinion :  Tel.  Cb.  v.  OrUwold,  yoL  1,  p.  8W; 
Tyler  v.  W.  U.  Tel  Co.,  vol.  1,  p.  14  ;  W,  U.  TeL  Co.  ▼.  Foatoinc,  toL 
1,  t>.  239  ;  Hibbard  v.  W.  U.  Tel,  Co.,  yoL  1,  p.  63 ;  ManviUe  y.  W.  U, 
Tel.  Co,,  voL  1,  p.  92 ;  W.  U,  Tel.  Co.  y.  JSTatt,  vol.  2,  p.  868 ;  Turner  t. 
Hawkeye  Tel.  Co.,  vol.  1,  p.  208. 

Action  for  damages  for  failure  to  deliver  a  telegram. 
Appeal  by  plaintiff  from  judgment  in  his  favor  for  sixty 
cents,  upon  the  verdict  of  a  jury.    Facts  stated  in  opinioa 

H.  CaldweU  and  L.  A.  Riley ^  for  appellant. 

Arthur  Springer^  for  appellee. 

RoTHBOCK,  J. :  I.  The  evidence  in  the  case  shows  that 
the  defendant  is  a  resident  of  Louisa  county,  and  that  at 
the  time  of  the  wrongs  complained  of  by  him,  and  for  some 
time  before  that,  he  had  been  in  the  business  of  buying  and 
shipping  live  stock  to  the  Chicago  mariLet  His  operations 
were  not  confined  to  his  immediate  neighborhood,  but  he 
bought  and  shipped  on  the  Rock  Island  railroad,  at  points 
between  Muscatine,  Iowa,  and  Kansas  City,  Missouri,  and 
including  those  places.  On  the  evening  of  the  38th  of  June, 
1888,  he  left  his  home  in  the  country,  and  went  to  Colum- 
bus Junction,  on  the  Chicago,  Rock  Island  &  Pacific  Rail- 
way, and  took  i>assage  for  Kansas  City.  Before  leaving 
Columbus  Junction,  he  wrote  and  delivered  to  the  operator 
of  the  defendant  at  that  station  a  message,  of  which  the 
following  is  a  copy : 

"  Jane  28, 1889. 
**  To  Gregory ,  Cooley  cfc  Co.,  U,  8.  Tarde,  Chieago : 
**  Send  me  market  Kansas  City,  to-morrow  and  next  day. 

''  A.  M.  Garrbtt.' 

When  he  delivered  the  message  to  the  operator  he  gave 
fifty  cents  in  payment  for  its  transmission.    The  plaintiff 
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arrived  iu  Kansas  City  about  nine  o'clock  the  next  morn- 
ing, and  went  to  the  stock  yards  for  the  purpose  of  baying 
cattle.  He  went  to  the  telegraph  office  in  the  stock  ex- 
change building  several  times,  gave  his  name,  and  inquired 
for  an  answer  to  the  message  which  he  had  sent  the  night 
before.  He  made  these  inquiries  until  two  o'clock  in  the 
afternoon,  and  he  then  went  into  the  stock  yards  and 
bought  one  hundred  and  forty-seven  cattle.  At  the  time 
of  his  purchase  the  price  of  cattle  in  Chicago  was  fifty  cents 
per  hundred  less  than  it  was  on  the  day  before  the  plaintiff 
delivered  the  message  to  the  defendant's  agent  at  Columbus 
Junction.  It  appears  in  evidence  that  Gregory,  Cooley  & 
Co.,  to  whom  the  message  was  addressed,  was  the  commis- 
sion firm  which  received,  handled  and  sold  the  shipments 
of  cattle  made  by  the  plaintiff,  and  had  done  so  for  several 
years,  and  the  evidence  shows  that  there  was  a  business 
arrangement  between  the  plaintiff  and  Oregory,  Cooley 
&  Co.,  by  which  they  were  to  keep  him  advised  by  telegraph 
of  the  cattle  market  in  Chicago.  This  arrangement  was  as 
f oUowi :  If  the  plaintiff  asked  Oregory,  Cooley  &  Co.  for  the 
state  of  the  market  by  telegraph,  and  there  was  no  change 
from  the  last  report,  no  answer  to  the  telegram  was  received, 
and  the  plaintiff  acted  upon  the  last  rei)ort.  If  there  was 
a  change,  then  Gregory,  Cooley  &  Co.  answered  the  tele- 
gram of  the  plaintiff,  by  giving  him  the  advance  or  decline 
on  the  previous  rei)ort.  There  is  evidence  tending  to  show 
that  there  was  a  rei)ort  made  by  said  commission  firm  to 
plaintiff  on  the  twenty-seventh  day  of  June,  1888,  and  that 
the  plaintiff  bought  the  cattle  at  Kansas  City  relying  on 
that  last  report,  and  that,  if  his  message  had  been  sent, 
delivered  and  answered,  he  would  not  have  made  the  pur- 
chase. The  evidence  tends  quite  strongly  to  show  that  the 
message  was  not  sent  from  Columbus  Junction,  and  that  it 
was  on  a  hook  in  the  office,  and  that  no  attempt  was  made 
by  the  operator  to  transmit  it  to  Gregory,  Cooley  &  Co. 
It  is  true  there  is  some  conflict  in  the  evidence  on  this 
question,  but,  as  it  was  material  to  the  rights  of  the  parties, 
it  was  a  proper  question  to  be  submitted  to  the  jury.    It  is 
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shown,  without  conflict,  that  the  message  was  not  at  any 
time  delivered  to  Gregory,  Cooley  &  Co.  There  is  evidence 
to  the  effect  that  the  Chicago  market  for  cattle  was  posted 
on  the  bulletin  boards  at  the  stock  exchange  in  Kansas 
City,  and  that,  if  the  plaintiflf  had  consulted  these  reports, 
he  would  have  been  advised  of  the  decline  in  the  market 
before  he  made  his  purchase ;  and  two  of  the  members  of 
the  firm  of  Gregory,  Cooley  &  Co.  testified  on  the  trial  as 
witnesses  that,  if  the  plaintiff  s  message  had  been  received 
by  them,  they  would  have  immediately  answered  it,  and 
advised  the  plaintiflf  of  the  decline  in  the  market. 

At  the  close  of  the  introduction  of  the  evidence,  the 
court  instructed  the  jury  that,  under  the  pleadings  and 
evidence,  there  could  be  no  recovery  by  the  plaintiff  except 
for  the  sum  paid  by  him  for  sending  the  message,  and 
interest  thereon  at  six  per  cent.  Under  this  instruction  the 
jury  returned  a  verdict  for  sixty  cents.  There  is  nothing  in 
the  record  showing  upon  what  ground  the  jury  were  in- 
structed that  the  plaintiflf  could  not  recover  damages.  The 
message  which  the  plaintiflf  delivered  to  the  operator  is  what 
is  known  as  a  "  night  message.'*  It  was  written  upon  a 
blank  furnished  by  the  defendant.  There  was  printed  mat- 
ter on  the  blank,  and,  among  other  words  thereon,  there 
was  the  following : 

''  The  Western  Union  Telegraph  Company  will  receive 
messages  to  be  sent,  without  repetition,  during  the  night,  for 
delivery  not  earlier  than  the  morning  of  the  next  enseing 
business  day,  at  reduced  rates ;  but  in  no  case  for  less  than 
twenty-five  cents  tolls  for  a  single  message,  and  upon  the 
express  condition  that  the  sender  will  agree  that  he  will 
not  claim  damages  for  errors  or  delays,  or  for  non-delivery 
of  such  message,  happening  from  any  cause,  beyond  a  sura 
equal  to  ten  times  the  sum  paid  for  transmission  ;  and  that 
no  claim  for  damages  shall  be  paid  unless  presented  in 
writing  within  thirty  days  after  sending  the  message." 

Whetever  right  the  defendant  may  have,  if  any,  to  limit 
its  liability,  or  provide  against  the  negligence  of  its  agents 
in  the  transmission  of  messages,  there  can  be  no  question 
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that  the  language  above  quoted  can  not  be  held  to  excuse 
the  defendant  for  a  failure  to  send  the  message,  or  to  make 
the  attempt  to  do  so.  The  exemption  provided  for  by  the 
printed  blank  was  for  errors  or  delays,  or  non-delivery  to 
the  person  to  whom  it  was  addressed,  and  not  for  a  failure 
to  make  an  attempt  to  send  it.  But  suppose  it  be  con- 
ceded that  an  attempt  was  made  to  send  the  message.  The 
evidence  shows  without  conflict  that  it  was  not  at  any  time 
delivered ;  and  the  defendant  fails  to  show  that  any 
effort  was  made  to  deliver  it  to  Gregory,  Cooley  &  Co.  In 
this  state  of  the  evidence,  the  restriction  as  to  the  liability 
of  the  defendant  is  no  defense  to  the  action,  for  the  reason 
that  the  defendant  can  not  by  contract  limit  its  liability 
for  the  plain  and  palpable  negligence  of  its  operators  and 
agents.  The  defendant  can  not  contract  against  its  own 
negligence.  This  rule  was  announced  by  this  court  in 
Sweatland  v.  Tdegraph  Co,^  27  Iowa,  433 ;  and  we  think 
it  is  now  the  settled  law  of  this  country.  Telegraph  Co. 
T.  Ch'Uwold,  37  Ohio  St.  301;  Tyler  T.  Telegraph 
Co.,  60  111.  421;  Wolf  v.  TeleqraphJOo.,  62  Pa.  St.  83; 
United  States  Tel.  Co.  v.  Oilderslede,  29  Md.  232 ;  Ellis  v. 
Telegraph  Co.,  13  Allen,  226;  Parks  v.  Telegraph  Co.,  13 
Cal.  422 ;  Western  Union  TeL  Co.  v.  Fontaine,  58  Ga. 
433  ;  Hibbard  v.  Telegraph  Co.,  33  Wis.  558 ;  ManviUe 
V.  Telegraph  Co.,  37  Iowa,  214.  These  and  a  large  num- 
ber of  other  cases  which  might  be  cited  sustain  this  doc- 
trine. It  apx)ears  to  us  that  the  rule  is  eminently  just.  The 
contrary  doctrine  would,  in  effect,  enable  telegraph  com- 
panies to  undertake  the  transmission  of  messages,  and  by 
the  same  contract  exonerate  themselves  from  all  liability 
for  failure  to  perform  the  service  by  reason  of  the  careless- 
ness or  negligence  of  their  agents  or  operators  in  failing  to 
attempt  to  perform  the  service.  It  would  be  a  marvelous 
doctrine  to  hold  in  this  case  that  the  defendant  could  fail 
to  attempt  to  send  the  message  as  it  contracted  to  do,  and 
exonerate  itself  by  paying  back  to  the  plaintiff  the  nominal 
sum  it  received  for  the  service.  If  its  liability  is  to  be 
measured  by  that  standard,  its  contract  is  a  sham  and  a 
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deception.  It  could  perform  or  not  perform,  at  its  pleas- 
ure, and  escape  all  liability  for  the  consequences  of  non- 
performance. 

II.  The  next  question  arising  on  the  record  is  whether 
the  form  of  the  message  was  such  as  that  the  defendant 
can  be  properly  chargeable  with  the  alleged  damages 
incurred  by  the  plaintiff.  It  has  often  been  said  that  a 
party  who  fails  to  perform  a  contract  is  liable  for  such  dam* 
ages  as  the  parties  to  the  contract  may  fairly  and  reasona- 
bly have  apprehended  would  result  from  a  breach.  This 
does  not  mean  that  the  parties  to  the  contract  contemplated 
the  exact  results.  It  is  enough  if  it  may  fairly  be  found 
from  the  language  of  the  contract,  and  the  circumstances 
which  were  within  the  personal  knowledge  of  the  parties, 
that  there  might  be  serious  consequences  attending  a  breach 
of  the  contract.  The  message  involved  in  this  case  did  not 
apprise  the  defendant's  agent  at  Columbus  Junction  by  its 
terms,  that  the  plaintiff  was  on  his  way  to  Kansas  City  to 
purchase  cattle,  and  that  he  would  rely  on  the  answer  to 
the  message  in  making  his  purchases.  But  it  did  in  effect 
advise  the  agent  that  he  was  on  his  way  to  Kansas  City, 
and  that  he  desired  mxrket  reports  to  be  sent  to  him  at 
that  place.  The  evidence  shows  that  the  plaintiff  had  sert 
and  received  a  great  many  messages  from  that  office.  We 
think  it  was,  to  say  the  least,  a  proper  question  to  submit 
to  the  jury  to  determine  whether,  in  view  of  all  the  facts 
and  circumstances  surrounding  the  parties,  the  defendant 
ought  to  be  charged  with  knowledge  that  the  plaintiff 
intended  to  act  upon  the  result  of  his  message  in  buying  or 
selling  cattle,  and  that  it  pertained  to  transactions  which 
might  involve  loss  ;  and,  as  it  appeared  that  by  the  arrange- 
ment between  the  plaintiff  and  Gregory,  Cooley  &  Co.,  that 
no  answer  to  the  message  was  equivalent  to  an  answer  that 
the  market  was  unchanged,  the  question  of  substantial 
damages  should  have  been  submitted  to  the  jury. 

III.  The  next  question  properly  to  be  considered  is 
whether  the  plaintiff,  if  he  acted  upon  the  fact  that  h« 
received  no  message  as  equivalent  to  an  answer  that  the 


IOWA,  1891.  663 


Garrett  t.  Telegraph  Ga 


market  was  unchanged,  was  entitled  to  have  the  jury  con- 
sider whether  he  was  damaged  in  a  substantial  manner. 
In  other  words,  were  the  damages  he  claims  the  direct 
result  of  the  defendant's  failure  to  perform  its  contract,  or 
were  they  remote  and  speculative  ?    In  the  case  of  Western 
UftioH  Tel.  C0.  V.  JETott,  124  U.  S.  444  (8  Sup.  Ct.  Rep. 
677),  it  appeared  that  Hall  sent  a  message  to  his  agent  instruc- 
ting him  to  buy  for  him  ten  thousand  barrels  of  petroleum. 
Petroleum  was  at  that  time  selling  for  one  dollar  and  seven- 
teen oent«  per  barrel,  and  the  evidence  showed  that  the 
agent  would  have  bought  at  that  price  :  but  the  telegram 
was  delayed  through  the  negligence  of  the  telegraph  com- 
pany, and  the  price  had  advanced  to  one  dollar  and  thirty- 
live  cents  per  barrel  when  the  message  was  actually  received 
by  the  agent,  and  he  did  not  buy.     It  was  held  that  HaU 
could  not  recover  the  difference  in  the  price  of  the  oil, 
because  he  suffered  no  actual  loss,   and  was  entitled  to 
nominal  damages  only.     But  that  was  unlike  the  case  at 
bar.     Here  the  jury  should  have  been  directed  to  determine 
whether  the  plaintiff  acted  upon  his  advices  from  the  com- 
mission men,  or,  rather,  the  absence  of  a  message  from 
them,  and,  if  he  so  acted  and  made  a  purchase,  his  loss  was 
direct  and  proximate,  and  not  remote  and  speculative.     In 
the  cited  case  it  is  said :  "  Where  the  negligence  of  the  tele- 
graph company  consists,  not  in  delaying  the  transmission 
of  a  message,  but  in  transmitting  it  erroneously,  so  as  to 
mislead  the  party  to  whom  it  is  addressed,  and  on  the  faith 
of  which  he  acts  in  the  purchase  or  sale  of  property,  the 
actual  losses,  based  upon  changes  of  market  value,  are 
clearly  within  the  rule  for  estimating  damages."   See,  also, 
Tuifier  V.  leteyraph  Co,,  41  Iowa,  458.     Under  this  rule, 
if  the  defendant's  agent  at  Columbus  Junction  did  not 
transmit  the  message,  and  the  plaintiff  acted  upon  the  fact 
that  he  received  no  reply  thereto,  he  would  be  entitled  to 
recover  such  damages  as  he  sustained  by  purchasing  the 
cattle  in  the  belief  that  his  message  had  been  transmitted. 
IV.  It  is  urged  in  argument  that  the  plaintiff  should  have 
protected  himself  by  ascertaining  the  market  value  of  cattle 
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in  Chicago  before  his  purchase  at  Kansas  City.  This  was  a 
question  for  the  jury.  It  was  not  a  question  of  law  to  be 
determined  by  the  court.  If  that  feature  of  the  case  had 
been  submitted  to  the  jury,  and  it  had  been  found  that  the 
plaintifF,  as  a  reasonably  prudent  man,  ought  not  to  have 
acted  upon  the  message  which  he  sent  to  Gregory,  Cooley 
&;  Co.,  and  his  arrangement  with  them  in  reference  to  their 
correspondence  by  telegraph,  then  there  can  be  no  recovery. 
But  the  court  submitted  no  question  to  the  jury,  and,  for 
the  reasons  above  pointed  out,  we  think  such  a  disposition 
of  the  case  should  have  been  made.     Reversed. 


Note. — For  earlier  Iowa  cases  upon  telegraph  companies  in  their  rel^ 
tions  to  the  public,  see  note,  vol.  2,  p.  674. 

See  Index  to  this  and  to  previous  volumes,  titles  "  limiting  Liabilitj," 
<*  Damages;'*  also  *'  Notes  "  upon  said  subjects. 


The  Western  Union  Telegraph  Company  v.  Ira  P. 

Collins  et  al. 

Kansas  Supreme  Courts  July,  1890. 

(45  Elan.  88.) 

Faelurb  to  send  telegram.— Damages. — Etidencs. 

By  failure  of  a  telegraph  company  to  transmit  a  telegram  quoting  ths 
price  of  hogs  at  his  nearest  market,  the  plaintiff  was  caused  to  slup  to 
the  next  nearest  market  town,  and  sell  at  a  lower  figure.  Held,  that  the 
measure  of  his  damage  in  an  action  against  the  company  was  the  differ^ 
ence  in  price  plus  the  increased  cost  of  transportation. 

The  proper  foundation  for  the  admission  of  a  copy  of  a  telegram  at  a  trill 
held  fourteen  months  after  its  presentation  for  transmission,  is  laid  by 
proving  by  the  manager  of  the  company  at  the  receiving  office  that  ths 
original  telegram  is  not  in  his  office  nor  under  his  control,  and  also  show- 
ing a  rule  of  the  company  requiring  the  destruction  of  all  telegrami 
after  six  months. 

Wliere  the  language  of  a  telegram  is  intelligible  to  the  addressee  but'soms- 
what  ambiguous  to  persons  not  engaged  in  his  line  of  business,  it  may  be 
explained  by  the  person  who  sent  it. 
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Where  a  written  demand  for  damages  has  been  served  upon  an  agent  of 
a  telegraph  company,  who  keeps  the  copy  and  admits  service  in  writing 
uix>n  the  original,  the  loss  of  the  original  being  established,  its  oontentf 
may  be  proven  by  parol. 

Ebkob  from  Atchison  District  Court.  The  facts  art 
fully  stated  in  the  opinion. 

WaggeneTy  Martin  <ft  Orr^  for  plaintiff  in  error. 

•71  ^.  Thompson  and  Smith  <ft  Solomon^  for  defendants  io 
error. 

Opinion  by  Strang,  C.  :  Action  for  damages  for  failing 
to  deliver  a  certain  telegraphic  message.  The  facts  are  ai 
follows : 

The  plaintiff  in  error  was  a  telegraph  company,  doing 
business  between  St.  Joseph,  Missouri,  and  Sabetha^ 
Kansas.  The  defendants  in  error  were  partners,  doing  bust- 
ness  at  the  latter  place,  and  engaged  in  shipping  hogs. 
They  had  purchased  of  the  farmers  in  the  neighborhood  oi 
Sabetha  a  lot  of  hogs,  which  they  designed  shipping  to 
market,  either  at  St.  Joseph  or  Kansas  City.  The  hogs 
were  to  be  delivered  at  Sabetha  by  the  farmers  on  the  13tb 
of  January,  1886.  Prior  to  that  date  the  defendants  had 
employed  one  E.  P.  Roher,  a  live  stock  commission  mer. 
chant  or  broker,  at  St.  Joseph,  to  send  them  a  dispatch 
from  that  point  on  the  12th,  informing  them  of  the  condi- 
tion  of  the  hog  market  at  that  place  on  that  day.  Roher 
delivered  a  message  containing  the  desired  information, 
addressed  to  the  defendants  at  Sabetha,  to  the  plaintiff 
company  at  its  office  in  St.  Joseph,  in  time  to  have  reached 
the  defendants,  so  that  they  might  have  shipped  their  hogs 
to  St.  Joseph.  But  the  message  was  never  transmitted,  or, 
at  least,  never  delivered  to  the  defendants,  although  they 
called  for  it  at  the  company's  office  at  Sabetha  four  times 
on  that  day.  Not  heariag  from  Roher,  and  supposing  on 
that  account  that  the  market  was  not  good  at  that  point, 
the  defendants  shipped  their  hogs  to  Kansas  City,  where 
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they  were  sold  at  an  average  price  of  $4.20  per  hundred. 
Subsequently  the  defendants  learned  that  if  they  had 
shipped  to  St.  Joseph  on  that  day  they  would  have  received 
$4.30  per  hundred  for  their  hogs,  and  saved  the  freight  from 
St.  Joseph  to  Kansas  City ;  and  that,  therefore,  they  had 
suffered  a  loss  of  ten  cents  per  hundred  on  the  gross  weight 
of  their  hogs,  and  the  difference  in  freight  between  St. 
Joseph  and  Kansas  City,  aggregating  $225.  Defendants  io 
error  claim  that  this  loss  was  suffered  by  them  because  of 
the  negligence  of  the  plaintiff  in  error,  in  failing  to  trans- 
mit and  deliver  to  them  at  Sabetha  the  message  delivered 
to  it  by  Roher  at  St.  Joseph.  The  plaintiff  in  error  denied 
negligence  on  the  part  of  the  company,  and  alleged  n^li- 
gence  on  the  part  of  the  defendants  in  error ;  which  they, 
in  turn,  denied  in  their  reply.  A  change  of  venue  was 
taken,  and  the  case  sent  from  Nemaha  county  to  Atchison 
county,  where  on  the  19th  day  of  March,  1888,  it  was  tried 
by  the  court  without  a  jury.  The  court  made  findings  of 
(act  and  of  law,  and  entered  judgment  thereon  in  favor  of 
the  defendants  in  error  for  $222.90.  The  plaintiff  in  error 
filed  a  motion  for  a  new  trial,  which  was  overruled,  and  it 
now  comes  here  with  its  case  made,  alleging  numerous 
errors  on  the  part  of  the  court  trying  the  cause,  and  asks 
that  the  case  be  reversed. 

*  *  «  *  «  «  « 

The  second  assignment  for  error  is,  that  the  court  envd 
in  permitting  a  copy  of  the  message  delivered  by  Roher  to 
the  plaintiff  company,  for  transmission  to  the  defendants, 
to  be  read  in  evidence.  The  contention  is,  that  no  proper 
foundation  had  been  laid  for  its  introduction.  The  copy 
offered  was  identified  as  a  true  copy  of  the  original  by 
Roher,  by  Lee,  and  substantially  by  Keneble,  the  book- 
keeper of  the  plaintiff  company  at  St.  Joseph.  The 
evidence  of  A.  F.  Wsishington,  who  was  manager  of  the 
office  of  the  plaintiff  company  at  St.  Joseph,  Mo.,  where 
the  dispatch  in  question  was  delivered,  shows  that  the 
original  messages  are  kept  in  the  office  where  received  for 
six  months,  and  are  then  sent  to  Chicago  and  destroyed. 
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The  evidence  of  Jacob  Levin,  who  succeeded  Washington 
as  manager  of  the  plaintiff's  office  at  St.  Joseph,  shows 
that  the  original  message  was  not  in  the  St.  Joseph  office, 
and  not  nnder  his  control ;  that  ori^nal  messages  are  kept 
in  the  office  where  received  for  transmission  six  months, 
and  are,  by  the  rules  of  the  company,  then  sent  to 
Chicago  and  destroyed.  It  is  true  he  says  he  did  not  see 
the  original  message  in  question  in  this  case  destroyed. 
But  he  says  the  rules  of  the  company  require  them  to  be 
destroyed  at  the  end  of  six  months  after  received.  The 
original  message  in  this  case  was  delivered  to  the  company 
January  12,  1886,  and  the  depositions  of  Roher  and  Lee, 
who  identified  the  copy,  and  to  which  said  copy  wa« 
attached  as  an  exhibit,  were  taken  more  than  fourteen 
months  afterward.  We  think  the  foundation  for  the 
admission  of  the  copy  was  sufficiently  established,  and  that 
the  copy  was  properly  admitted  in  evidence. 

The  third  point  made  by  plaintiff  in  its  brief  is,  that  the 
court  erred  in  refusing  to  strike  out  of  the  deposition  of 
Valentine  W.  Emmert  his  testimony  that  "the  market 
value  of  good  average  300  pound  hogs  at  St.  Joseph,  Mo., 
on  the  12th  and  13th  days  respectively  of  January,  1 885, 
was  $4.30  gross."  The  argument  is  that  the  evidence  of  the 
value  of  the  hogs  at  St.  Joseph  was  too  remote,  as  fixing  any 
basis  upon  which  to  determine  the  amount  of  damage  that 
the  plaintiff  had  sustained.  The  defendants  lived  at 
Sabetha,  Kansas.  St.  Joseph  was  the  nearest  market  of 
any  importance,  for  hogs,  to  Sabetha.  The  evidence  shows 
that  the  defendants  designed  shipping  their  hogs  there ; 
had  made  arrangements  by  which  they  were  to  be  informed 
of  the  condition  of  the  market  there ;  and  would  have 
shipped  there  if  the  defendant  company  had  done  its  duty 
and  transmitted  the  information  contained  in  the  message 
it  failed  to  send  to  the  defendants.  And  the  evidence 
shows  that,  if  they  had  shipped  to  St.  Joseph  at  the  time 
they  shipped  to  Kansas  City,  they  would  have  received  ten 
cents  more  a  hundred  for  their  hogs  than  they  did  receive 
at  Kansas  City,  and  would  have  saved  the  freight  from  St* 
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Joseph  to  Kansas  City.  We  think  the  measure  of  damages 
adopted  by  the  trial  court  the  correct  one. 

The  plaintiff  in  error  complains  next  that  Roher  was  per- 
mitted to  explain  the  meaning  of  the  message  recaived  in 
evidence.  While  the  language  of  the  message  was  such  as 
to  be  readily  understood  by  one  engaged  in  the  shipment  of 
hogs,  it  was  couched  in  such  terms  as  to  render  it 
ambiguous,  and  to  a  certain  extent  unintelligible  to  persons 
not  engaged  in  such  business.  It  is  therefore  entirely 
proper  to  permit  its  meaning  to  be  explained  to  the  jury  by 
the  person  who  sent  it.  The  substance  of  the  fifth  assign- 
ment we  think  wholly  immaterial,  and  therefore  no  error 
could  be  predicated  thereon. 

The  sixth  complaint  is,  that  the  defendants,  over  the 
objection  of  the  plaintiffs,  were  permitted  to  prove  what  the 
hogs  sold  for  in  Kansas  City,  Missouri,  on  the  14th  of  Janu- 
ary, 1885.  Kansas  City,  Missouri,  is  the  next  hog  market 
to  Sabetha  after  St.  Joseph,  and  the  market  to  which  the 
defendants  intended  to  ship  their  hogs  if  they  did  not  ship 
to  St.  Joseph,  and  the  market  to  which  they  did  ship  them. 
The  hogs  were  sold  on  the  market  there  for  the  best  price 
they  would  bring.  The  admission  of  this  evidence  was 
coupled  with  the  evidence  showing  that  on  the  very  day, 
January  14th,  1886,  on  which  the  hogs  were  sold  in  Kansas 
City,  they  would  have  brought  the  price  contended  for  by 
the  defendants,  in  St.  Joseph,  Missouri.  There  can  be  no 
question  under  the  evidence,  but  that  if  the  plaintiff  in 
error  had  done  its  duty  and  transmitted  and  delivered  the 
message  received  by  it  from  Roher  to  the  defendants,  they 
would  have  shipped  their  hogs  to  St.  Joseph  instead  of 
Kansas  City.  It  is  equally  certain,  under  the  evidence, 
that  if  they  had  shipped  to  St.  Joseph,  and  sold  in  the 
market  either  on  the  13th  or  14th  days  of  January,  1886, 
they  would  have  received  ten  cents  a  hundred  more  for 
their  hogs  than  they  got  for  them  in  the  Kansas  City 
market.  Having  suffered  a  loss,  how  is  the  amount  of  that 
loss  to  be  ascertained  ?  The  law  provides  a  measurement 
for  loss  or  damages  in  cases  of  this  kind,  and  resort  must 
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be  had  to  the  measurement  so  provided.    The  only  dif- 
ficulty there  is  in  the  matter  is  in  selecting  the  prop  or 
measure  by  which  to  gauge  the  loss  or  damages.    The 
plaintiff  in  error  claims  that  the  difference  in  price  of  the 
two  markets,  St.  Joseph  and  Kansas  City,  is  no  proper 
measure  of  the  damages  suffered  by  defendants,  and  says 
that  they  could  as  well  have  sold  them  in  the  London  or 
San  Francisco  market,  and  made  the  difference  in  price 
between  either  of  those  markets  and  St.  Joseph  the  meas- 
ure of  damages.    We  do  not  think  so.    We  will  not  specu- 
late upon  what  might  or  might  not  be  the  proper  measure 
of  damages  if  the  defendants  had  shipped  their  hogs  to  so 
remote  a  market  as  either  of  those  named,  but  will  content 
ourselves  by  examining  the  actual  surroundings  of  the  case 
as  disclosed  by  the  evidence,  and  search  for  the  proper 
measure  of  damages  in  that  neighborhood.     Looking  over 
the  real  case  in  hand^  we  think  the  measure  of  damages 
approved  and  adopted  by  the  trial  court  the  simple,  natural 
and  proximate  measure  for  damages  in  cases  of  this  kind, 
and  therefore  the  proper  measure  to  iiave  applied  in  esti- 
mating the  damages  in  this  case.     The  shrinkage  on  the 
weight  in  transit,  and  the  difference  in  the  price  of  feed  in 
Kansas  City  and  St.  Joseph,  in  relation  to  winch  some  evi- 
dence was  introduced,  and  of  which  plaintiff  in  error  com- 
plains, was  not  made  a  part  of  the  judgment  by  the  court 
below ;  hence,  no  injury  to  the  plaintiff  flowed  from  that 
evidence. 

The  plaintiff  in  error  complains  that  the  defendants  were 
permitted  to  make  oral  proof  of  the  contents  of  a  written 
demand  which  was  served  upon  the  agent  of  the  defendant 
company.  It  is  alleged  that  there  was  no  proper  founda- 
tion laid  for  the  proofs  so  made.  The  plaintiff  in  error 
treats  the  copy  of  the  written  demand  delivered  to  the  agent 
as  the  original.  But  the  evidence  shows  that,  while  a  copy 
of  the  demand  was  delivered  to  the  agent,  he  accepted  ser- 
vice, in  writing,  upon  the  original,  which  was  kept  by  the 
defendant  in  error  serving  the  same.  This  original  demand 
th«n  sfttuD  bv  the  defendants  in  error  to  their  attorneys. 
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who  received  it^  and  had  it  aboat  their  office  until  it  became 
lost ;  that  they  made  search  for  it  in  their  office  among  their 
papers  where  it  was  kept  and  could  not  find  it.  The  oourt^ 
upon  this  showing,  permitted  parol  proof  of  its  contents. 
We  see  no  error  in  this.  We  are  compelled,  however,  to 
recommend  a  reversal  of  this  case,  because  of  error  in 
overruling  the  motion  to  suppress  depositions. 

By  the  court :  It  is  so  ordered. 

HoRTON,  C.  J.,  and  Valentine,  J.,  concurring. 

Johnston,  J.,  dissented  from  the  recommendation  of 
reversal,  but  concurred  in  the  remainder  ol  the  opinion. 


Nora.—  See  Index  to  this  and  to  preTioiu  Tolumes,  titles  "  Damages," 
"  Evidence." 
For  earlier  ECansas  cases  on  similar  subjects,  see  vol.  2»  px^  575, 581,  589. 


Chapman   v.   Western   Union   Telegraph   Company. 

Kentuef^  Court  of  Appeals,  June  IJ^  1890, 

(90  Ky.  265.) 
Fau^ure  to  delttbr  telegram.— Riohts  of  addressee.— Damaobs. 

In  an  action  against  a  telegraph  oompanjr  by  the  addressee,  fbr  faHavs  to 
deliver  a  telegram  announcing  the  dangerous  illness  of  his  fisther,  a 
claim  for  pecuniary  damages  based  on  the  assumption  that  if  he  had 
reached  his  father  before  his  death  plaintiff  would  have  received  Crom 
him  a  donation  of  a  promissory  note,  Md,  too  remote  and  oonjectuxal  to 
warrant  a  recovery. 

Held,  also,  however,  that  pecuniary  loss  was  unnecessary ;  thai  fi^fc^w^^f 
might  recover  substantial  dama^ges  for  his  mental  distress  alone,  osi 
account  of  his  being  prevented  from  attending  his  father  in  his  last  ill- 
ness and  being  present  at  his  burial. 

Cases  of  this  series  cited  in  opinion :  Wadaworth  v.  W,  U.  Tel,  Co,,  voL  % 
p.  786 ;  Stewart  v.  W.  U,  TeL  Co,,  vol.  2,  p.  771. 

Appeal  by  the  plaintiff  below  from  judgment  rendered 
at  Circuit  Court,  Marion  county. 
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Joseph  O,  Covington  and  N.  A.  Porter y  tot  appellant. 
Wright  A  McElroyy  for  appellee. 

Judge  Holt  delivered  the  opinion  of  the  court :  This  is 
an  action  against  the  telegraph  company  for  damages  for 
negligently  failing  to  deliver  to  the  appellant,  Joseph 
Chapman,  two  telegrams,  the  one  sent  on  February  12, 
1 888,  announcing  to  him  the  dangerous  illnet^A  of  his  father, 
and  the  other  sent  on  February  1 6,  inf  ormiiig  him  of  his 
death,  and  when  he  would  be  buried.  They  were  sent  from 
Franklin,  Kentucky,  to  Bowling  Green,  Kentucky,  a  dis- 
tance of  about  twenty  miles.  The  appellant  then  resided  in 
the  latter  city  ;  and,  learning  uiK>n  the  street  of  the  death 
of  his  father,  he  called  at  the  telegraph  office  on  February 
17,  and  received  the  two  telegrams.  The  jury  found  one 
cent  and  the  cost  of  the  action. 

Inasmuch  as  it  must  be  tried  again,  we  shall  not  discuss 
the  evidence  relating  to  the  question  of  negligence.  The 
api>ellant  claims  that  by  reason  of  it  he  sustained  a  pecun- 
iary loss,  by  missing  a  donation  from  his  father  of  a  promi- 
scry  note,  which  he  says  his  father  would  have  given  him 
if  he  had  seen  him  in  his  last  illness ;  and  that  he  was  also 
damaged  in  his  feelings  and  affections  by  being  thereby 
prevented  from  attending  upon  his  father  in  his  last  illness, 
and  from  attending  his  burial.  The  claim  for  the  first  item 
of  damage  was  rejected  as  being  too  remote  for  recovery. 
The  second  was  ruled  out  upon  the  ground  that  damage  to 
the  feelings,  not  blended  with  physical  pain  arising  from 
actual  injury,  or  not  connected  with  pecuniary  loss,  cannot 
be  a  subject  of  recovery.  The  lower  court  substantially 
instructed  the  jury  that  the  appellant,  if  entitled  to  recover 
at  all,  was  limited  to  nominal  damages. 

The  company  insists  that,  as  the  appellant  was  not  the 
sender  of  the  telegrams,  he  can  maintain  no  action  what- 
ever. The  contract  under  which  they  were  sent  was,  how- 
ever, made  for  his  benefit.  He  was  to  be  the  sole  benefic- 
iary.   The  sender  had  no  interest  in  them.    This  the  com* 
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pany  knew  from  their  character.  In  such  a  case  the  party 
for  whom  a  telegram  is  intended  may  sue  the  company  for 
negligence  as  to  it.  It  is  said  in  Shearman  &  Redlield  on 
Negligence,  section  560 :  ^^  We  think,  therefore,  that  upon 
the  principle  of  these  decisions  a  telegraph  company  is 
responsible  for  its  negligence  to  a  person  to  whom  a  mes- 
sage is  addressed,  as  well  as  to  the  sender.  If  it  were  not 
so,  it  is  obvious  that  the  receivers  of  telegrams  would  often 
receive  great  damage  without  any  means  of  redress."  This 
is  not  the  English,  but  it  is  the  American  rule,  and  is,  in 
our  opinion,  supported  by  reason,  necessity  and  a  proper 
policy.  Gray  on  Telegraphs,  section  65.  Wadswarth  v. 
Telegraph  Co.,  86  Tenn.  695. 

The  lower  court  properly  rejected  the  first  item  of  dam- 
age. It  was  too  uncertain  and  remote.  Greenleaf  on  Evi- 
dence, volume  2,  section  256,  says :  ' '  The  damage  to  be 
recovered  must  always  be  the  natural  and  proximaie  con- 
sequence of  the  act  complained  of.  This  rule  is  laid  down 
in  regard  to  special  damage,  but  it  applies  to  all  damage." 
It  does  not  naturally  follow,  if  the  appellant  had  received 
the  telegram  promptly,  that  he  would  have  received  the 
donation.  Perhaps  his  father  would  have  given  him  the 
note.  It  would  not,  however,  have  been  a  natural  conse- 
quence of  his  going  to  see  him.  He  might,  and  might  not, 
have  done  so.  No  such  loss  could  have  been  contemplated 
by  the  parties  to  the  sending  of  the  message,  if  their  minds 
had  at  the  time  been  drawn  to  the  contingency  of  its  not 
being  properly  delivered.  Considering  the  nature  of  the 
dispatch,  they  could  not  have  contemplated  that  such  a  loss 
would  arise  from  a  breach  of  the  contract.  As  well 
might  one  claim  from  a  railroad  company  the  amount  of  a 
stake  in  a  race,  upon  the  ground  that,  if  the  train  had  not 
been  negligently  delayed,  his  horse  would  have  arrived  in 
time,  and  won  the  race. 

The  remaining  question  is  one  of  some  difficulty.  It  has 
upon  the  state  of  case  now  presented,  been  little  before  the 
courts,  and  but  few  authorities  can  be  found.  Indeed,  so 
far  as  we  have  been  able  to  find,  but  two  or  three  courts  of 
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last  resort  have  considered  it.  One  of  them  has^  at  least 
to  some  extent,  varied  in  its  opinion,  while  the  members  of 
another  have  been  divided  as  to  it.  It  is  :  Can  one,  in  a 
case  like  this,  recover  damages  for  an  injury  to  his  feel- 
ings, unaccompanied  by  any  pecuniary  loss  or  physical 
suffering  from  bodily  injury  ?  Many  of  the  text  writers 
say  that  a  person  can  not  recover  damages  for  mental 
anguish  alone,  and  that  he  can  recover  such  damages  only 
where  he  is  entitled  to  recover  some  damages  xipon  some 
other  ground.  It  will  generally  be  found,  however,  that 
they  are  speaking  of  cases  of  personal  injury.  If  a  tele- 
graph company  undertakes  to  send  a  message,  and  it  fails 
to  use  ordinary  diligence  in  doing  so,  it  is  certainly  liable 
for  sorne  damage,  though  it  may  be  nominal  only.  It  has 
violated  its  contract ;  and,  whenever  a  party  does  so,  he  is 
liable  at  least  to  some  extent.  Every  infraction  of  a  legal 
right  causes  injury,  in  contemplation  of  law.  The  party. 
being  entitled,  in  such  a  case,  to  recover  something,  why 
should  not  an  injury  to  the  feelings,  which  is  often  more 
injurious  than  a  physical  one,  enter  into  the  estimate? 
Why,  being  entitled  to  some  damages  by  reason  of  the 
other  party's  wrongful  act,  should  not  the  complaining 
party  recover  all  the  damages  arising  from  it  ?  It  seems  to 
us  that  no  sound  reason  can  be  given  to  the  contrary. 

The  business  of  telegraphing,  while  yet  in  its  infancy,  is 
already  of  wonderful  extent  and  importance  to  the  public. 
It  is  growing,  and  the  end  can  not  yet  be  seen.  A  tele- 
graph company  is  a  quaH  public  agent,  and  as  such  it 
should  exercise  the  extraordina  "v  privileges  accorded  to  it 
with  diligence  to  the  public.  If,  in  matters  of  mere  trade, 
it  negligently  fails  to  do  its  duty,  it  is  responsible  for  all 
the  natural  and  proximate  damage.  Is  it  to  be  said  or  held 
that,  as  to  matters  of  far  greater  interest  to  a  person,  it 
shall  not  be,  because  feelings  or  affections  only  are 
involved  ?  If  it  negligently  fails  to  deliver  a  message 
which  closes  a  trade  for  a  hundred  dollars,  or  even  less,  it 
is  responsible  for  the  damage.  It  is  said,  however,  that  ii 
VOL.  Ill — 43. 
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it  is  guilty  of  like  fault  as  to  a  message  to  the  husband 
that  the  wife  is  dying,  or  to  the  father  that  his  son  is  dead, 
and  will  be  bmied  at  a  certain  time,  there  is  no  responsi- 
bility save  that  which  is  nominal.  Such  a  rule,  at  first 
blush,  merits  disapproval.  It  would  sanction  the  company 
in  wrong-doing.  It  would  hold  it  responsible  in  matters  of 
the  least  importance,  and  suffer  it  to  violate  ita  contracts 
with  impunity,  as  to  the  greater.  It  seems  to  us  that  both 
reason  and  public  policy  require  that  it  should  answer  for 
injury  resulting  from  its  negligence,  whether  it  be  to  the 
feelings  or  the  purse,  subject  only  to  the  rule  that  it  must 
be  the  direct  and  proximate  consequence  of  the  act  The 
injury  to  the  feelings  should  be  regarded  as  a  part  of  the 
CLctnal  damage,  and  the  jury  be  allowed  to  consider  it.  If 
it  be  said  that  it  does  not  admit  of  accurate  pecuniary 
measurement,  equally  so  it  may  be  said  of  any  case  where 
mental  anguish  enters  into  the  estimate  of  injury  for  a 
wrong,  and  it  furnishes  no  sufficient  reason  why  any  injured 
party  should  not  be  allowed  to  look  to  the  wrong-doer  for 
reparation.  If  injury  to  the  feelings  be  an  element  of 
actual  damage  in  slander,  libel  and  breach  of  promise 
cas'^s,  it  seems  to  us  it  should  equally  be  so  considered  in 
cases  of  this  character.  If  not^  then  most  grevious  wrongs 
may  often  be  inflicted  with  impunity ;  and  legal  insult 
added  to  outrage  by  the  party,  by  offering  one  cent  or  the 
cost  of  the  telegram  as  compensation  to  the  injured  party. 
Whether  the  injury  be  to  the  feelings  or  pecuniary,  the  act 
of  the  violator  of  a  right  secured  by  contract  has  caused  it. 
The  source  is  the  same,  and  the  violator  should  answer  for 
all  the  proximate  damages.  In  Shearman  &  Redfield  on 
Negligence,  section  605,  it  is  said  :  ^'In  case  of  delay  or 
total  failure  of  delivery  of  messages  relating  to  matters  not 
connected  with  business,  such  as  personal  or  domestic  mat- 
ters, we  do  not  think  that  the  company  in  fault-  ought  to 
escape  with  mere  nominal  damages  on  account  of  the  want 
of  strict  commercial  value  in  such  messages.  Delay  in 
the  announcement  of  a  death,  an  arrival,  the  straying  or 
recovery  of  a  child,  and  the  like,  may  often  be  productive 
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of  an  injary  to  the  feelings  which  can  not  be  easily  esti- 
mated in  money,  but  for  which  a  jury  should  be  at  liberty 
to  award  fair  damages.  Yet  in  some  cases  the  damages 
ought  not  to  be  enhanced  by  evidence  of  any  circumstances 
which  could  not  reasonably  have  been  anticipated  as  prob- 
able from  the  language  of  the  written  message." 

This  seems  to  be  to  us  the  true  rule,  one  which  is  in 
accord  with  reason,  and  necessary  to  a  proper  protection  of 
individual  right,  and  the  interests  of  the  public.  The  cases 
of  Stuart  If.  Western  Union  Telegraph  Company,  66 
Tex.  680,  and  Wadsworth  against  the  same  company, 
supra,  support  this  view  of  the  question  ;  and,  the  instruc- 
tions of  the  lower  court  being  contra,  the  judgment  is 
reversed,  and  the  ca;Use  remanded  for  a  new  trial,  consistent 
with  the  views  herein  expressed. 


This  case  is  cited  in  Crawwn  v.  W,  U,  Td.  Co.  and  Young  v.  PT.  U. 
Tel.  Co.,  post. 

Note. —  See  Index  to  this  and  previous  volumes,  titles  '*  Damages," 
"  Rights  of  Addressee ;"  also  '*  Notes  '*  upon  said  subjects. 

The  only  Kentucky  case  r  x)n  the  duties  of  telegraph  companies  as 
carrieiB  appearing  in  earlier  Yolum^-^  of  this  series  is  Smith  v.  W,  U.  TeL 
Co.j  vol.  1,  p.  748. 

In  Biek  Grain  Distilling  Co,  v.  W,  U,  Tel.  Co.,  Kentucky  Supreme 
Court,  March  11,  1891  (18  Ky.  Law  Reporter,  256),  which  was  an  action  for 
failure  of  a  telegraph  company  to  deliver  a  message  sent  by  a  distilling 
company  to  a  firm  of  boiler-makers  in  this  language :  **  Send  man  at  once  ; 
blister  on  boiler.  Answer,*'  held,  that  within  the  rule  of  Hadley  v. 
Baxendale,  the  plaintiff  was  properly  allowed  to  recover  an  amount  equal 
to  the  wages  of  its  employees  during  the  time  of  tljeir  enforced  idleness 
caused  by  the  delay  ;  also  the  amount  paid  for  procuring  food  for  certain 
cattle  which  were  customarily  fed  on  the  distillery  '*  slops.*' 
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Western  Union  Telegraph  Compant  v.  J.  M.  Allbit. 

Mi88iaBippi  Supreme  Court,  June  S^  18S0» 

(66  Miss.  549.) 

Failure  to  deliver  telegram.—  Penalty.—  Rights  of  addrebbbb. 

A  statutory  penalty  for  failure  to  deliver  a  telegram  promptly  may  bi 
recovered  by  the  person  to  whom  it  was  addressed,  although  the  message 
had  no  pecuniary  value  to  him  and  the  price  of  transmission  was  paid 
by  the  sender. 

Appeal  from  Circuit  Court,  Lee  county.  Action  by 
addressee  for  failure  to  deliver  three  telegrams.  Appeal 
by  defendant  below.    Further  facts  appear  in  opinion. 

Sykes  and  Richardson^  for  appellant.    « 

AlleUj  Robins  and  Slriblingj  for  appellee. 

Coopkr,  J.,  delivered  the  opinion  of  the  court:  Byaa 
act  approved  March  18,  1886  (Acts  of  1886,  p.  91),  it  is 
provided : 

That  if  any  telegraph  company  shaU  neglect,  fail,  or  refuse  to  trana> 
mit  and  deliver,  within  a  reasonable  time,  without  good  and  sufficientt 
excuse,  any  message  delivered  to  it  for  such  purpose,  the  person  injured 
shall  receive  (recover)*  the  sum  of  twenty-five  dollars  in  addition  to.  such 
damages  as  are  now  allowed  by  law. 

The  appellee  was  the  sendee  of  three  message  of  a  social 
character,  which  were  not  delivered  within  a  reasonable 
time,  without  excuse,  and  for  such  neglect  to  deliver,  he 
instituted  this  action  to  recover  the  statutory  penalty,  claim- 
ing no  other  damages. 

There  is  an  agreed  statement  of  facts  on  which  the  case 
was  tried,  by  which  it  appears  that  each  of  the  several 
messages  was  delivered  to  the  company  for  transmi's'on 
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»nd  liie  'Charges  paid  by  the  sender ;  that  t3ie  messages 
were  of  no  pecuniary  valne  to  appellee,  and  that  he  has 
sustained  no  pecuniary  loss  by  the  failure  to  deliver  them. 

Appellant  contends  that  the  statute  only  gives  the  i)enalty 
it  imi)oses  to  the  party  "injured"  by  the  neglect,  and  that 
it  is  given  "  in  addition  to  such  other  damages  as  are  now 
allowed  bylaw,"  and  that  a  sendee  of  a  message  has  no 
right  of  action  against  a  telegraph  company  for  neglect  to 
deliver. 

The  important  question  is  thus  presented  to  the  court 
whether  any  duty  is  assumed  by  a  telegraph  company  to 
the  person  to  whom  a  message  is  addressed,  who  has  paid 
nothing  for  its  transmission,  for  breach  of  which  an  action 
will  lie  in  his  favor. 

It  is  well  settled  in  England  that  under  such  circumstances 
no  action  can  be  maintained,  even  though  the  company  negli- 
gently delivers  a  different  message  than  that  it  received,  by 
reason  of  which  the  sendee,  acting  on  the  message  delivered 
to  him,  sustains  pecuniary  loss. 

In  America  the  contrary  rule  is  announced,  where  injury 
results  from  the  delivery  of  a  message  other  than  that 
transmitted ;  but  the  courts  are  not  agreed  upon  the  princi- 
ple upon  which  the  action  rests.  In  his  worik  Communica- 
tions by  Telegraph,  Mr.  Gray  classifies  the  decisions  made 
by  the  American  courts  on  this  subject,  an<^  declares  that  no 
satisfactory  ground  has  been  found  on  which,  in  analogy 
to  legal  principles,  the  liability  of  the  company  can  be 
rested.  As  stated  by  him,  the  liability  has  been  put  upon 
some  one  of  the  following  grounds : 

1.  That,  as  a  telegraph  company  is  in  the  exercise  of  % 
public,  as  distinguished  from  a  private,  calling,  it  is  the 
common  agent  of  both  parties  to  a  telegraph  message,  or  a 
public  agent  liable  to  any  one  injured  by  its  negligence. 

8.  That  the  person  addressed  is  the  beneficiary  of  a 
co&tract. 

8.  That  the  message  is  the  property  of  the  person  addres* 
Md,  the  position  of  such  i)erson  being  analogous  to  that  of 
n  consignee  of  goods. 
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4.  That  the  sendee  is  the  principal  of  the  telegraph  com- 
pany in  those  cases  where  he  originally  employed  the 
company.  Gray  on  Communications  by  Telegraph,  1 17-1 22. 
While  it  may  be  difficult  to  reply  to  the  criticisms  of  the 
grounds  upon  which  the  American  decisions  rest,  it  must 
be  regarded  as  settled  by  an  almost  broken  current,  that 
the  telegraph  company  is  under  responsibility  to  the  sendee, 
at  least  in  those  cases  in  which  injury  results  from  the 
delivery  of  an  altered  message.  Mr.  Bigelow  suggests  as  a 
satisfactory  ground  for  holding  the  company  liable  under 
such  circumstances,  the  fact  that  the  communication  by 
telegraph  is  usually  resorted  to  only  in  matters  of  import- 
ance, by  reason  of  which  the  company  ought  to  infer 
that  its  transmission  is  a  matter  of  consequence,  and  that  a 
*' mistake  in  its  transmission  will  be  likely  to  produce 
damage  to  the  receiver,  by  causing  him  to  do  that  which 
otherwise  he  would  not  do.  Knowing,  then,  the  probably 
evil  consequences  of  transmitting  an  erroneous  message,  they 
owe  a  duty  to  the  receiver  of  refraining  from  such  act ;  and 
if  (by  negligence)  they  violate  this  duty,  they  must,  on 
plain  legal  principles,  be  liable  for  the  damage  produced.'* 
Leading  Cases  on  Torts,  602. 

It  will  be  noted  that  this  proposed  solution  of  the  diflS- 
culty  begins  with  the  assumption  that  the  telegraph  com- 
pany, by  accepting  the  message,  comes  under  the  obligation 
of  a  '*  duty  '*  to  the  sendee. 

If  it  be  true,  as  suggested,  that  the  telegraph  company, 
by  accepting  the  message  for  transmission,  comes  under  a 
duty  to  the  addressee,  it  does  not  seem  to  be  difficult  to  find 
equal  liability  for  delay  in  its  transmission,  or  for  failing  to 
deliver,  as  exists  for  the  delivery  of  an  altered  me.ssage. 
Delay  or  neglect  to  deliver  is  as  much  a  breach  of  duty,  if 
a  duty  exists,  as  is  the  delivery  of  an  altered  message. 
The  reason  of  the  existence  of  such  companies,  is  not  that 
by  them  messages  may  be  more  accurately  transmitted  than 
by  the  ordinary  means  of  communication,  but  it  is  because 
they  may  be  more  rapidly  transmitted,  and  it  cannot  be 
seriously  contended  that  a  telegraph  company  might  be 
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liable  for  an  erroneous  delivery  on  the  ground  that  the 
nature  of  its  business  indicated  to  it  the  importance  of 
delivering  the  exact  message  sent,  and  at  the  same  time  its 
responsibility  denied  for  damages  caused  by  delay  in 
delivering  the  message,  because  it  is  not  advised  by  the 
nature  of  its  business  of  the  importance  of  speedy  delivery. 
The  English  courts  end  all  controversies  by  declaring 
that  the  obligation  of  the  company  is  to  the  sender  alone ; 
that  it  owes  no  duty  to  the  sendee ;  and,  because  it  does 
not,  is  not  liable  either  for  delay  or  for  the  delivery  of  an 
altered  message.  The  key  to  the  question  is  whether  a 
duty  exists  to  the  sendee.  If  it  does,  and  there  is  a  breach 
of  that  duty,  the  consequence  is,  and  must  be,  responsibility 
for  the  injury  that  flows  from  the  breach.  It  is  admitted 
that  the  almost  universal  doctrine  of  the  American  courts  is 
that  a  telegraph  company  is  liable  for  damages  resulting 
from  the  delivery  of  a  changed  message.  It  cannot  be 
denied  that  no  such  liability  would  result  from  a  negligent 
mistake  of  a  private  person.  The  conclusion  is  inevitable 
that  a  different  rule  is  applied  in  the  one  case  than  in  the 
other ;  it  is  equally  certain  that  the  reason  of  the  difference 
is,  that  telegraph  companies  perform  public  duties,  i.  e., 
are  devoted  to  public  service,  and  the  interest  of  the  public 
can  only  be  conserved  by  holding  them  liable  under  circum- 
stances where  no  liability  would  attach  to  the  default  of 
private  persons.  Telegraph  companies  are  essential  agents 
in  the  transactions  of  commerce.  They  have  found  and 
occupied  a  field  peculiar  to  theracelves,  which  neither  their 
interest  nor  the  welfare  of  the  world  can  permit  to  be  again 
vacant.  Their  rights,  duties  and  responsibilities  are 
neither  that  of  common  carriers,  of  agents,  bailees  or  ser- 
vants. They  are  independent  transmitters  of  intelligence, 
acting  for  themselves  in  and  about  the  business  of  others. 
In  the  very  nature  of  things,  they  are  relied  on  equally  by 
those  who  transmit  and  those  who  receive  messages  com- 
^  nutted  to  their  hands.  The  injury  that  follows  the  neglect 
may  be  at  one  or  the  other  end  of  their  line,  or  at  both  at 
once,  and  of  this  they  are  informed  by  the  very  nature  of 
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the  business  in  which  they  are  engaged.    It  may  be  safelj 
said  that  there  are  thousands  of  i>er8ons,  sendees  of  mes- 
sages, who  are  daily  subjected  to  danger  of  loss  by  reason 
of  delay  or  error  in  the  transmission  of  telegraph  messages, 
to  one  who,  in  the  early  history  of  the  English  law,  rdied 
upon  the  services  of  the  common  carrier.     The  courts  then, 
as  the  courts  now,  conscious  of  the  needs  of  the  public, 
expanded  the  principles  of  the  law,  fitted  them  to  the 
exigencif  s  of  the  occasion,  and  imposed  a  degree  of  lia- 
bility unknown  to  other  contract  relations,  but  required  for 
the  safety  and  protection  of  the  public.    The  role  that  a 
husband  was  entitled  to  curtesy  in  the  equitable  estate  of 
the  wife  was  denied  application  to  the  case  where  the  wile 
claimed  dower  in  the  equitable  estate  of  the  husband,  for 
the  reason  that  the  public  had  acted  upon  a  contrary  belief ; 
and  yet  it  is  impossible  to  give  a  logical  reason  why  it 
should  not  have  been  applied  in  the  one  instance  as  well  as 
the  otlier.    The  system  of  laws  peculiar  to  partnerships  was 
creati  d  by  the  courts  because  of  a  necessity  for  its  exist- 
ence.   There  is  probably  no  principle  on  which  the  courts 
have  agreed,  or  which  is  consistent  with  the  body  of  the 
laws,  from  which  the  liability  of  municipal  corporations  for 
injury  to  a  traveler  resulting  from  defective  ways  can 
logically  be  drawn.    Instances  might  be  multiplied  in  which 
courts,  pressed  by  the  public  necessities,  and  in  the  absence 
of  legislative  remedy,  have  afforded  relief.     So  it  is  with 
reference  to  the  class  of  cases  now  under  consideratioiL 
The  courts,  impressed  with  the  justice  of  the  claim  of  him 
who  has  sustained  injury  to  compensation  from  the  delin- 
quent who  has  caused  it,  have,  on  one  or  another  analogy, 
afforded  relief.    It  may  be  admitted  that  technical  objec- 
tions can  be  made  to  the  application  of  each  and  every 
principle,  in  analogy  to  which  they  act.    To  those  decisions, 
in  which  the  telegraph  company  is  treated  as  bailee,  it  may 
be  objected  that  a  bailee  is  one  who  receives  property,  and 
that  intelligence  is  not  property  subject  to  bailment.    To 
those  which  deduce  the  liability  from  the  principles  of 
agency,  that  the  company  is  agent  only  for  him  who 
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employs  it.  To  those  who  hold  that  the  sendee  may  sue 
upon  the  contract  as  one  made  for  his  benefit ;  that  one  not 
a  party  to  an  executory  contract  has  no  right  of  action  on 
it.  To  those  which  declare  that  the  telegraph  company  is 
in  the  exercise  of  a  public  employment,  and  is  responsible 
for  any  breach  of  duty ;  that  it  owes  no  duty  to  the  public 
as  individuals  except  to  contract  with  each  on  his  demand, 
and  that  there  is  no  contract  save  with  the  sender  of  the 
message.  It  yet  remains  true  that  the  courts  on  some  one 
or  the  other  of  these  grounds  have  steadily  adhered  to  the 
role  of  liability.  The  fundamental  principle  is  that  theve 
is  some  breach  of  duty,  and  whether  this  duty  is  logically 
deduced  from  any  well  recognized  rules  applicable  to  other 
relations  becomes  immaterial  when  there  is  a  consensus  of 
judicial  opinion  as  to  its  existence.  We  are  content  to 
take  our  place  in  the  line  of  American  authorities,  and, 
without  assenting  fully  to  either  of  the  processes  of  reason- 
ing by  which  the  result  has  been  reached,  to  accept  as  set* 
tied  the  rule  of  liability,  because  the  telegraph  company  is 
a  public  agent,  and  as  such,  from  the  peculiar  character  of 
its  business,  is  connected  with  the  sendee  of  the  message  so 
far  as  to  impose  upon  it  a  duty  to  deliver  the  intelligenoe 
intrusted  to  it  for  him.  Whether  this  be  property,  or  sim- 
ply an  intangible  thing  of  value  to  him,  it  is  that  which  the 
company  is  under  duty  to  communicate  according  to  its 
course  of  business,  and  delay  in  the  delivery  is  as  much  a 
breach  of  duty  as  the  delivery  of  an  altered  message,  and, 
in  either  event,  recovery  may  be  had  by  the  sendee. 

In  the  case  under  consideration,  though  no  pecuniary 
injury  was  sustained,  there  was  a  violation  of  the  leg^ 
right  of  appellees,  and  a  consequent  right  to  recover  dam* 
ages,  though  nominal,  and  to  this  is  added  the  penalty 
given  by  the  statute. 

The  judgment  is  affirmed. 


Note. —  See  Index  to  this  and  to  prior  volumes,  title  '*  Receiver  or 
Addressee;"  also  **  Notes"  on  same  subject, 
flee  note  to  Wilkins  ▼.  W.  U.  Tel,  Co..  post. 
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Western  Union  Telegraph  Company  v.  Dozieb. 

MiasiMBippi  Supreme  Court,  Feb.  f4y  iS90. 

(67  Miss.  288.) 
Failure  to  travsmit  icessagk  offered  veebaixt. 

Plaintiff,  a  physician,  claiming  to  be  the  addressee  of  a  telegxam  which 
was  never  sent,  sued  the  telegraph  company  and  recovered  the  amoant 
he  would  have  charged  for  the  services  which  the  alleged  telegnm 
summoned  him  to  perform. 

No  written  message  was  in  fact  presented  for  transmission  to  plaintiff,  nci' 
was  any  message  to  him  charged  or  paid  for. 

Held,  that  in  absence  of  satisfactory  evidence  of  a  known  course  of  busi- 
ness by  a  telegraph  company  to  receive  for  transmission  messages 
verbaUy  delivered  to  operators,  it  will  not  be  held  liable  for  failure  to 
transmit  such  a  message.    Judgment  therefore  reversed. 

Appeal  from  Circuit  Court,  Perry  county. 

One  Bilbo,  his  son  being  wounded,  sent  two  messengers 
to  telegraph  from  Poplarville  to  Hattiesburg  to  telegraph 
for  Dr.  Dozier,  the  plaintiff.  Instead  they  telegraphed, 
unsuccessfully,  for  two  other  physicians,  paying  for  one 
telegram  with  money  which  BUbo  had  given  them.  The 
operator  then  telegraphed,  voluntarily,  as  he  testified,  at 
any  rate  without  any  written  message,  to  the  operator  at 
Hattiesburgh  to  learn  if  plaintiff  was  there,  and  was  told  in 
reply  that  he  had  removed.  He  was,  in  fact,  there.  Bilbo 
afterward  paid  for  the  second  telegram  sent  by  his  messen- 
gers, but  paid  for  none  to  plaintiff.  Action  to  recover  $110 
the  amount  plaintiff  would  have  charged  for  the  services 
required.  From  a  judgment  in  his  favor  the  defendant 
appealed. 

W.  P.  &  J.  B.  Harris^  for  appellant. 
Calhoon  &  Oreen^  for  appellee. 
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Campbell,  J. :  The  verdict  is  contrary  to  the  law  and 
evidence,,  and  should  have  been  set  aside.  There  is  no  war- 
rant in  tie  evidence,  in  any  view  of  the  law,  for  a  recovery 
of  an  actoal  damage,  for  none  is  shown ;  it  not  appearing 
that  Dr.  Boder  sustained  any  by  reason'^of  the  non-receipt 
of  a  message  re<Juesting  his  services.  The  truth  appears  to 
be  that  no  message  was  sent  to  Dr.  Dozier,  but  that,  an 
ineffectual  effort  having  been  made  to  get  Dr.  Walker  at 
Nicholson,  and  Dr.  Watkins  at  Hattiesburg,  the  operator  at 
Poplarville  inquired  of  the  operator  at  Hattiesburg  if  Dr. 
Dozier  was  in  the  town,  and  was  informed,  in  reply,  that 
he  had  removed  to  Gulf  Port,  and,  this  being  supposed  to 
be  true,  no  message  was  sent  to  Dr.  Dozier.  It  is  certain 
that  no  message  to  him  was  charged  for  or  paid  for,  n  nd 
therefore  nothing  was  received  by  the  company  on  this 
account.  It  appears  that  the  operator,  Mr.  Atkins,  was  in. 
full  sympathy  with  those  trying  to  procure  a  physician ;  and 
at  his  own  instance,  and  free  of  cost  to  them,  wired  to  Ellis- 
ville  for  the  purpose  of  getting  a  physician  known  to  him, 
who  lived  there  ;  and  this  suggests  the  improbability  that 
he  should  have  failed  to  transmit  any  message  delivered  to 
him  to  be  sent  to  Dr.  Dozier. 

The  only  messages  actually  written  for  transmission  were 
to  Dr.  Walker  at  Nicholson,  and  to  Dr.  Watkins  at  Hat- 
tiesburg, and  they  were  transmitted.  If  it  be  true  that 
Stewart  and  Flannagan,  or  either,  told  the  operator  to  wire 
Dr.  Dozier,  the  question  is  whether  that  was  the  delivery  of 
a  message,  within  the  meaning  of  the  law,  for  the  non- trans- 
mission and  delivery  of  which  liability  would  be  incurred 
by  the  company.  In  the  absence  of  satisfactory  evidence 
of  a  known  course  of  business  by  the  telegraph  company  to 
receive  verbal  messages  orally  delivered  to  operators  for 
transmission,  we  are  not  willing  to  sanction  the  proposition 
that  failure  to  transmit  such  a  message  is  a  ground  for 
recovery  against  the  company,  either  by  statute  or  common 
law.  It  is  common  knowledge  that  messages  are  required 
to  be  written  ;  and  upon  the  blank  of  the  company,  and  it 
would  be  hazardous  to  pursue  any  other  course.    The  very 
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expressk)!!,  as  to  a  message  delivered  to  be  sent,  carries 
with  it  the  idea  of  a  writteoi  or  printed  message  ;  and  it 
would  seem  that  for  one  to  talk  to  the  operate*,  as  to  the 
message  he  desired  to  send,  could  not,  in  view  of  the  course 
of  business  of  telegraph  companies,  impose  any  liability  oa 
such  company. 
Reversed  and  remanded. 


NjTV.~See  note  to  next  case. 


T.  B.  Wilkins  v.  Western  Union  Telegraph  Company. 

Miasinippi  Supreme  Court,  Feb.  t,  1891. 

(68  Misa.  <6.) 

Teleorafh  statute  DfPosiNa  PENALTT.— Res  judicata. 

The  Mississippi  Statute,  Acts  1886,  p.  91,  imposing  a  x>enalt7  upon  tele- 
graph companies  for  failure  to  *'  deliver  messages  within  a  reasonable 
time/*  applies  only  to  neglect,  failure  or  refusal  as  to  time ;  and  an 
action  for  damages  due  to  -error  in  transmissioii  is  not  barred  l:^  a  pre- 
vious suit  for  and  recovery  of  the  statutory  penalty. 

Appeal  from  Circuit  Conrt,  Lee  connty. 

Action  for  damages  for  error  in  transmission  and  delivery 
of  a  telegram,  the  word  "Wilkins"  appearing  as 
**  Williams  "  in  the  telegram  as  delivered  to  the  addressee. 
Appeal  by  plaintiff  below  from  judgment  sustaining 
demurrer  to  replication. 

Clayton  dfc  Andersofiy  for  appellant. 

8j/kes  Jt  Bichardson  and  W.  P.  A  J.  B.  ffarrts^  for 

appellee. 

Campbell,  J.,  delivered  the  opiniim  of  the  court:  The 
demurrer  to  the  replication  to   the   plea  of  r€9  adfudi- 
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cata  should  have  been  overmled  or  extended  to  the  plea, 
which  is  bad  for  two  reasons  :  (1.)  Because  the  act  entitled 
"  An  cud  to  require  telegraph  companies  to  deliver  mes^ 
sages  to f thin  a  reasonable  time,^^  approved  March  18, 
1886,  Acts,  p.  91,  does  not  apply  in  case  of  erroneous  trans- 
mission of  messages,  but  only  where  there  is  neglect  or 
failure  to  transmit  and  deliver.  The  penalty  is  denounced 
against  dereliction  of  duty  by  neglect,  refusal  or  failure  as 
to  time;  Its  purpose  was  to  insure  promptness,  and  not 
accuracy,  in  the  transmission  and  delivery  of  messages. 
Therefore  a  recovery  by  Wilkins  to  which  he  was  not 
mtitled  did  not  bar  this  action. 

(2.)  The  twenty-five  dollars  provided  by  the  act  cited  is 
not  a  part  of  an  entire  demand,  but  is  a  separate  and  dis- 
tinct thing,  for  which  one  entitled  may  sue  and  recover, 
without  suing  for  anything  else ;  and  such  recovery  is  not 
a  bar  to  another  action  for  a  distinct  thing.  The  manifest 
purpose  of  the  act  was  to  incite  to  promptitude  by  tele- 
graph companies  by  subjecting  to  liability  to  a  recovery  of 
twenty-five  dollars,  as  a  penalty  for  every  failure  of  duty 
in  the  particulars  mentioned  by  it,  whatever  else  the  com* 
pany  derelict  in  this  might  be  liable  for. 

Judgment  reversed  and  case  remanded. 


Note. —  In  addition  to  the  three  foregoing^  cases,  the  following  others 
were  decided  by  the  Supreme  Court  of  Mississippi  during  the  period 
ooTered  by  this  volume : 

Alexander  ▼.  W.  U.  Tel.  Co.,  October,  1889  (67  Miss.  88e)* 

This  action  arose  upon  a  demurrer  to  a  complaint  in  which  plaintiff 
daimed  that  by  reason  of  the  alleged  negligence  of  defendant  in  delay- 
ing a  telegram  he  lost  an  opportunity  to  buy  a  $5,000  lot  for  $8,000, 
and  was  damaged  the  difference.  Upon  a  former  appeal  (66  Miss.  161),  it 
had  been  held  that  the  complaint  was  not  demurrable;  that  the 
diiinages  claimed  were  not  speculative,  remote  or  contingent ;  that  plaint- 
iff was  entitled  in  any  event,  under  the  pleading,  to  recover  the  amount 
paid*  for  transaiission  ;  that  the  demand  of  a  statutory  penalty,  which  by 
reason  of  the  telegram  being  an  interstate  message  could  not  be  recovered, 
did  not  make  the  whole  complaint  bad.  The  case  was  remanded  for  a 
new  trial,  and  this  was  the  second  appeal. 

The  court  here  held  that  so  much  of  the  complaint  as  charged  the 
defendant  with  loss  caused  by  failure  to  deliver  a  telegram  accepting  an 
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offer  should  be  abandoned,  since  the  facts  disclosed  that  no  offer  wai 
*made;  but  that  the  true  ground  of  complaint  was  that  the  defendant 
failed  to  deliver  a  message  instructing  plaintiff's  agent  to  buy  land,  by 
reason  of  which  the  chance  to  purchase  advantageously  was  lost.  Cause 
remanded  for  trial  of  said  issue. 

In  Western  Union  Tel  Co.  v.  Goodbar,  Feb.  8,  1890  (7  So.  Rep.  214), 
held,  that  the  omission  by  the  operator  at  the  terminal  office,  of  two 
words  of  a  telegram,  in  receiving  and  transmitting  it  for  deliveiy,  be 
having  been  informed  of  the  number  of  words  as  transmitted,  and  having 
signalled  the  transmitting  operator  that  the  correct  number  of  words  had 
been  received  by  him,  was.g^ross  negligence,  which  could  not  be  excused 
upon  a  plea  of  unfavorable  condition  of  the  elements. 

In  Western  Union  Tel.  Co.  v.  Liddell  Jan.  12, 1891  (68  Miss.  1),  the  fadz 
were  as  follows :  Liddell,  the  plaintiff  below,  when  he  left  his  hotel  at 
Greenwood  on  Saturday  morning  to  take  the  train  to  CarroUton,  gave  hu 
valise  to  a  porter  to  take  to  the  depot.  He  missed  it  after  he  got  upon  the 
train,  and  telegraphed  back  from  CarroUton  to  the  station  agent,  who  was 
unable  to  find  it  at  the  depot,  though  it  was  proven  to  have  been  there 
that  morning.  The  next  day  he  sent  to  the  CarroUton  operator,  by  a 
messenger,  a  message  written  upon  a  leaf  torn  from  a  note-book,  with 
reference  to  the  valise.  Nothing  was  said  by  either  messenger  or  operator, 
no  money  was  paid  or  tendered,  and  there  was  no  evidence  that  the 
operator  knew  it  was  intended  as  a  message  for  transmission. 

The  action  being  to  recover  the  value  of  the  lost  vaUse,  held,  (1.)  That 
the  failure  to  send  the  telegram  was  in  no  sense  the  proximate  cause  of  the 
loss  of  the  valise ;  (2.)  that  there  was  in  legal  contemplation  no  failure  by 
the  company  to  transmit  a  message  which  it  was  bound  to  send. 

Western  Union  Tel,  Co.,  v.  Cliftim  d  Eekfard,  Feb.  16, 1891  (68Mi88.807^ 

Under  the  rule  that  k  person  injured  by  the  negligent  act  or  omission  cA 
another  can  recover  damages  only  for  the  probable  results  of  such  act  oi 
omission,  held,  that  for  delay  in  the  transmission  of  a  telegram  addressed 
to  a  lawyer,  by  which  delay  the  addressee  lost  an  opportunity  to  earn  a  fee 
(the  telegram  in  no  way  indicating  such  a  probable  injury),  a  telegraph 
company  cannot  be  charged  with  the  fuU  amount  of  the  lost  fee. 

In  Western  Union  Tel.  Co.  v.  Rogers,  May  25, 1891  (68  Miss.  748),  hdd, 
that  the  addressee  of  a  telegram  could  not  recover  for  mental  distress 
caused  by  faUure  of  the  company  to  deUver  it  to  him  in  season  for  him  to 
attend  the  funeral  of  his  brother,  whose  death  the  message  announced. 

Meggett  v.  W.  U.  Tel.  Co.,  October,  1891  (69  Miss.  198),  is  an  unimportant 
case,  in  which  the  trial  court  directed  a  verdict  for  the  defendant,  and 
such  disposition  of  the  case  was  affirmed. 

EarUer  Mississippi  telegraph  cases  may  be  found  at  voL  1,  p.  141,  and  vol 
2,  p.  626. 
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JosBPH  BuBNETT,  Respondent,  v.  The  Western  Uniok 

Telegbaph  Company,  Api)ellant. 

8t.  Loui$  Court  of  AppedU,  March  4, 1890. 
(89  Mo.  App.  699.) 

FaILiUBB  to   transmit  telegram. —  MiSSOXTRI   FENAIi  STATUTE.— SUND AT 

DISPATCH. 

The  MiBsoiiri  statute,  B.  S.  1879,  sea  888,  imposes  a  penalty  ui>on  telegraph 
companies  for  neglect  or  refusal  to  perform  a  three-fold  duty :  (1)  To 
transmit  messages ;  (2)  to  transmit  them  with  impartiality ;  and  (8)  to 
transmit  them  with  good  faith.  And  '*  neglect "  applies  to  each.  The 
penalty  may  therefore  be  imposed  for  failure  to  transmit  a  message 
atalL 

The  statute  compared  with  those  of  Indiana  and  Arkansas. 

The  transmission  of  a  message  from  a  husband,  who  had  been  unexpect* 
edly  detained  from  home  longer  than  he  anticipated  when  he  departed, 
notifying  his  wife  when  he  would  return,  held  to  be  a  work  of 
"  necessity,'*  or  in  any  event,  of  "  charity,"  which  may  lawfully  be  con- 
tracted for  on  Sunday. 

Cases  of  this  series  cited  in  opinion :  W.  U,  Tel.  Co.  v.  AxUU^  vol.  1, 
p.  895  ;  IT.  U.  Tel.  Co.  ▼.  Mossier,  voh  1,  p.  646;  W.  U.  Tel.  Co.  ▼. 
Kinney,  vol  8,  p.  8 ;  W.  U.  TeL  Co.  ▼.  Harding,  voL  1,  p.  814 ;  W.  U, 
Tel.  Co.  V.  Steele,  vol.  2,  p.  588 ;  W.  U.  Tel.  Co.  v.  Wileon,  vol.  2,  p.  619; 
W.  U.  Tel.  Co,  ▼.  Brown,  toI.  2,  p.  608 ;  W.  U,  Tel.  Co.  ▼.  StDain^  vol.  2, 
p.  589 ;  Frauenthdl  ▼.  W.  U.  Tel.  Co.,  vol.  2,  p.  479 ;  W.  U.  Tel.  Co.  v. 
Buchanan,  vol  1,  p.  1 ;  Logan  v.  W.  U.  TeL  Co.,  vol.  1,  p.  286 ;  West  v. 
fV.  U.  Tel.  Co.,  vol.  2,  p.  588 ;  Chdf,  iSbe.  Co.  v.  I.  Levy,  vol.  1,  p.  686 ; 
Russell  V.  W.  U.  Tel.  Co.,  vol.  1,  p.  658  ;  Stuart  v.  W.  U.  Tel.  Co.,  vol.  2, 
p.  771 ;  56  Bdle  v.  W.  (7,  Tel.  Co.,  vol.  1,  p.  848 ;  Wadeworth  v.  W.  U. 
Tel.  Co.,  vol.  2,  p.  786 ;  Thompson  v.  W.  U.  Tel.  Co.,  vol.  2,  p.  684 ; 
Sogers  v.  W.  U.  Tel.  Co.,  voL  1,  p.  886 ;  W.  U.  Tel.  Co.  v.  Fops^,  voL  2, 
p.  668. 

Appeal  from  the  Monroe  Circuit  Court. 
Charles  B.  Teater^  for  the  appellant. 
ModeSy  Waller  &  Rodes^  for  the  respondent. 
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Thompson,  J.,  delivered  the  opinion  of  the  court :  Sec- 
tion 883  of  the  Revised  Statutes  of  1879  reads  as  follows : 

It  shaU  be  the  duty  of  every  telephone  or  telegraph  company,  inoon  r- 
ated  or  aninoorporated,  operating  any  telephone  or  telegraphic  line  in  thu 
State,  to  receive  dispatches  from  and  for  any  individual,  and  on  payment 
or  tender  of  their  usual  charges  for  transmitting  dispatches,  as  established 
by  the  rules  and  regulations  of  such  telephone  or  telegraph  line,  to  trans- 
mit the  same  with  impartiality  and  good  faith,  under  a  penalty  of  oni 
hundred  dollars  for  every  neglect  or  refusal  so  to  do,  to  be  recovered,  with 
costs  of  suit,  by  civil  action  for  the  benefit  of  the  person  or  persons  or  the 
company  sending  or  desiring  to  send  such  dispatch. 

This  action  is  brought  to  recover  the  penalty  of  one  hun- 
dred dollars  given  by  the  above  statute. 

The  case  was  tried  before  the  conrt,  sitting  as  a  jtuy,  and 
judgment  was  entered  for  the  plaintiff  for  the  penalty  of 
the  statute,  and  the  defendant  prosecutes  this  appeal. 

There  is  no  controversy  about  the  facts.  Some  of  them 
are  agreed  upon  by  the  counsel  for  the  respective  parties 
and  the  rest  are  delivered  in  the  form  of  the  testimony  ol 
the  plaintiff,  while  the  defendant  offered  no  evidence.  The 
parties  have  united  upon  the  following  agreed  statement : 

On  Sunday,  June  10,  1888,  the  plaintiff  delivered  to 
defendant's  duly  anthorized  agents  at  Hannibal,  Missouri, 
a  certain  dispatch  and  message  substantially  as  follows : 

"  Hannibal,  Mo.,  June  10, 1S86. 
To  MrB,  Joe  Burnett.  Monroe  City,  Mo,: 
I  will  be  home  to-night.  [Signed],  JOK  Bubkett." 

The  above  dispatch  was  delivered  to  defendant's  agent 
about  the  hour  of  six  o'clock — being  near  the  hour  the 
agents  of  the  company  changed,  viz.,  about  the  honr  the 
agent  of  the  day  left  the  service  of  the  office  and  the  night 
agent  went  on  duty.  The  plaintiff  paid  the  nsual  charges 
demanded  for  sending  the  message,  viz.,  the  sum  of  twenty- 
five  cents,  and  the  company  retained  the  same.  The  com- 
pany never  transmitted  or  delivered  the  message  to  the 
addressee.  It  is  agreed  that  the  agents  of  the  company 
will  testify  that  they  have  no  knowledge  whatever  of  the 
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message  and  that  the  same  is  not  found  upon  the  files  of 
the  company,  and  the  agents  can  give  no  account  of  said 
message.    It  is  admitted  that  the  defendant  is  a  corporation 
and  doing  business,  as  alleged  in  the  amended  petition, 
and  admitted  that  notice  was  served  as  alleged  in  said  peti- 
tion and  within  the  time  alleged  therein,  and  that  all  proper 
demands  have  been  made  by  plaintiff.   The  fact,  as  alleged  in 
said  amended  petition,  is  not  admitted  by  defendant  and  is 
left  open  to  plaintiff' s  proof  to  be  adduced.   It  is  also  agreed 
that  either  the  plaintiff  or  defendant  may  make  any  objec- 
tion to  the  competency  of  the  testimony,  as  set  forth  herein, 
and  defendant  may  make  any  legal  objection  to  the  petition 
which  he  may  desire.    The  message  was  written  and  filled 
out  on  one  of  defendant's  blanks,  a  copy  of  which  is  hereto 
attached  and  marked  ''A."     It  is  agreed  the  company's 
agents  will  testify  they  have  no  knowledge  why  the  said 
message  was  not  transmitted  and  delivered  —  unless  the 
said  message  was  lost.    Plaintiff  did  not  pay  to  have  the 
message  repeated.    In  the  event  of  a  trial  it  is  agreed  this 
stipulation  may  be  read  in  evidence. 
The  plaintiff  testified,  as  a  witness,  as  follows : 
^*  I  am  the  plaintiff  in  this  case.    I  am  a  married  man, 
and  my  family  consists  of  my  wife  and  four  children,  rang- 
ing from  three  to  thirteen  years  of  age.    On  Saturday,  the 
ninth  day  of  June,  1888,  I  came  from  my  home  at  Monroe 
City,  in  this  county,  to  Paris,  on  the  noon  train.    Before 
leaving,  I  told  my  wife  I  would  be  back  the  next  day, 
which  was  Sunday.    At  Paris,  on  that  Saturday  night,  I 
attended  a  meeting  of  my  lodge,  and  at  that  meeting  I 
received  news  of  the  death  of  Wm.  C.  Foreman,  at  Hanni- 
bal, Missouri,  and  I  decided  then  to  attend,  with  the  lodge, 
his  funeral  at  that  place  the  next  day,  and  that  Saturday 
night  I  went  to  Hannibal,  and  did  attend  the  funeral  the 
next  day.    On  the  afternoon  of  the  next  day,  which  was 
Sunday,  June  10th,  1888,  I  went  to  the  telegraph  office  to 
notify  my  wife  that  I  would  not  be  home  until  late  that 

night,  or  rather  on  the  train  which  arrives  at  two  o'clock  in 
VOL,  in — 44, 


090  AMERICAN  ELECTRICAL  CASES.       [vol.  8 

Burnett  v.  Telograph  Oa. 


the  morning  of  the  next  day.     I  gave  the  oi>erator  the 
mesdage  described  in  the  petition,  and  asked  him  to  have  it 
transmitted    and     delivered    immediately   to   my   wife, 
explaining  my  absence  and  notifying  her  when  I  would 
arrive.    This  I  always  do  when  I  am  detained  from  home 
longer  than  I  anticipate,  and  my  vdfe  expects  it,  and  is 
anxious  when  I  do  not  notify  her.    I  explained  this  to  the 
telegraph  operator,  and  impressed  him  with  the  import- 
ance of ^the  dispatch.    The  message  never  reached  my  wife, 
and,  when  I  arrived  at  home,  I  found  her  sitting  up  await- 
ing me,  and  very  anxious.    I  paid  the  operator  twenty-five 
cents,  what  he  demanded  for  sending  the  message,  and  the 
company  have  never  refunded  it.     I  asked  the  agent  of  the 
defendant,  to  whom  I  gave  the  dispatch,  if  it  could  be  sent 
and  delivered  at  once,  and  he  said  it  could.     I  explained 
the   necessity   that   required    the   prompt   sending    and 
delivering  of  the  message  to  this  agent  before  I  left  the 
office,  and  the  agent  promised  to  send  the  message  imme 
diately."     On  cross-examination,  the  witness  stated  that 
he  could  not  say  exactly  at  what  time  he  received  the 
information  which  led  him  to  decide  to  go  to  Hannibal,  or 
when  he  did  decide  so  to  go  ;  but  it  was  sometime  during 
the  lodge  meeting.    He  did  not  know  whether  or  not  he 
could  have   sent  a  telegram   on    Saturday   night   after 
making  up  his  mind  to  go  to  Hannibal.    He  never  thought 
of  it.     In  answer  to  the  question,    ''Could  you  not  have 
sent  the  information  in  some  way  to  your  wife  on  Saturday 
night  that  you  would  not  be  at  home  at  the  expected 
time  the  next  day  ?"  he  said  :     "  I  do  not  know.    I  might 
have  done  so ;  but  I  never  attempted  to  do  so,  because  I 
thought  that  I  would  see  somebody  on  the  night  train  by 
whom  I  could  send  word  to  my  wife  ;  but  did  not  see  any 
one  by  whom  I  could  convey  such  information,  and  I  was 
engaged  all  day  Sunday  attending  the  funeral  and  burial 
services,  and  could  not  send  the  dispatch  sooner  than  I 
did." 

This  was  all  the  evidence;  and,  thereupon,  the  court  gave 
several  declarations  of  law,  and  refused  others,  which,  so 
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far  as  deemed  material,  will  be  set  out  and  commented 
niK)n: 

I.  The  first  assignment  of  error  is  that  the  court  erred  in 
declaring  the  law  to  be  *^that  this  statute  is  remedial 
rather  than  penal."  There  is  no  doubt  that  this  was  an 
erroneous  view  of  the  classification  of  the  statute.  It 
imposes  a  severe  penalty  for  that  which  may,  under  cir- 
cumstances, visit  slight  damages  upon  the  sender  of  the 
message.  It  is  the  same  in  substance,  though  not  quite 
the  same  in  language,  as  the  former  Indiana  statute 
(rei)ealed  by  substitution  in  1885),  which  was,  by  the 
Supreme  Court  of  that  State,  always  construed  as  a  penal 
statute.  Western  Union  Tel.  Co.  v.  Axtell,  69  Ind.  199; 
W€8t(  rn  Union  Tel.  Co.  v.  Mossier,  95  Ind.  29 ;  Western 
Union  TeL  Co.  v.  Kinney ,  106  Ind.  468;  Western 
Zliion  Tel.  Co.  v.  Hardtvg,  103  Ind.  505;  Westetm 
Union  TeL  Co.  v.  Steele,  108  Ind.  163;  Western  Union 
TeL  Co.  T.  Wilson,  108  Ind.  308 ;  Western  Union  Tel. 
Co.  T.  Brown,  108  Ind.  538.  So  far,  then,  as  th3re  is  any 
difference  in  the  rules  of  construction  to  be  applied  as 
between  a  penal  statute  and  a  remedial  statute,  we  have  no 
doubt  that  this  statute  is  to  be  construed  as  a  penal  statute. 
But  it  does  not  at  all  follow  from  this  that  the  judgment  of 
the  Circuit  Court  is  to  be  reversed ;  for  the  question  for 
decision  before  the  court  arose  upon  an  undisputed  state  of 
facets,  and  in  such  cases,  although  the  court  may  have  pro- 
ceeded upon  erroneous  views  of  the  law,  yet  if,  on  the  whole 
evidence,  the  judgment  was  a  proper  application  of  the  law 
to  the  facts,  it  cannot  be  reversed. 

II.  The  court  found  as  fact  that  there  was  "  no  evidence 
of  any  wilful  failure  or  wilful  refusal  of  defendant  to  send 
this  message;"  and  also  that  there  was  '^no  evidence  of 
any  wilful  neglect,  or  of  any  bad  faith  or  partiality  on  the 
part  of  the  defendant."  The  court  also  found  and  declared 
*Hhat  the  defendant  failed  to  transmit  the  message,  and 
that,  in  failing  to  transmit  the  message,  the  defendant  was 
guilty  of  negligence,  and  that,  for  neglecting  to  transmit 
the  message,  the  defendant  is  liable  in  this  action."    The 
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court  also  declared  the  law  to  be  *^  tiiat  the  limitation  of 
*  neglect'  to  impartiality'  or  *good  faith'  applies  only  to 
cases  where  the  message  is  transmitted ; "  and  that  ^'  neglect 
to  transmit  at  all  does  not  require  the  additional  feature 
of  partiality  or  want  of  good  faith ;  the  greater  includes  the 
less."  The  court  also  refused  a  declaration  of  law  in  the 
nature  of  a  demurrer  to  the  evidence,  and  also  refused  the 
following  declaration  of  law  tendered  by  the  defendant: 
"It  devolves  upon  the  plaintiff  to  show  affirmatively  that 
the  telegraph  company,  in  failing  to  transmit  the  dispatch, 
was  guilty  of  partiality  and  bad  faith ;  and  unless  it  appears 
from  the  evidence  that  the  telegraph  company  was  guilty 
of  a  preference  against  the  plaintiff,  or  exercised  bad  faith 
towaidfl  him,  he  cannot  recover  the  penalty  provided  by 
the  statute."  The  clause  of  the  statute,  to  vrhich  these 
rulings  were  addressed,  and  of  which  they  were  intended  as 
an  exposition,  reals,  "to  transmit  the  same  with  impar- 
tiality and  good  faith,  under  a  penalty,"  etc. 

Counsel  for  defendant  does  not,  as  we  understand  him, 
go  to  the  length  of  taking  the  position  that  the  companv 
does  not  make  itself  subject  to  the  penalty  for  failing  to 
transmit  at  all,  but  that  it  is  not  subject  to  the  penalty, 
unless  the  plaintiff  makes  it  appear  that  the  failure  to 
transmit  was  the  result  of  the  defendant's  want  of  imparti- 
ality and  good  faith  ;  in  other  words,  that  the  gist  of  the 
offense,  for  which  the  statute  gives  the  penalty,  is  partiality 
and  bad  faith  in  the  conduct  of  its  public  duty  of  sending 
messages  over  its  wires.  This  is  a  very  restricted  view  of 
the  statute,  which  we  do  not  think  we  are  required  to  take, 
even  by  the  most  stringent  application  of  the  rule  that  penal 
statutes  are  to  be  construed  strictly.  We  rather  think  that 
the  duty  stated  in  the  clause  of  the  statute  above  quoted 
must  be  understood  as  being  a  condensed  statement  of  a 
three-fold  duty.  Firsts  to  transmit  messages  tendered  for 
that  purpose  with  the  charges  established  by  the  company's 
rules  and  regulations.  Second^  to  transmit  such  messages 
with  impartiality.  Thirds  to  transmit  such  messages  with 
good  faith.     We  also  think  that  the  word  *'  neglect"  in  the 
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succeeding  clause,  which  reads,  "  under  a  penalty  of  one 
hundred  dollars  for  every  neglect  or  refusal  so  to  do,"  is  to 
be  construed  as  meaning  neglect  to  perform  either  of  these 
three  duties. 

The  defendant's  view  would  fritter  the  statute  away,  and 
render  it  entirely  useless  in  every  case  where  the  dispatch 
is  received  and  the  customary  charges  collected,  and  the 
dispatch  is  not  sent  at  all,  as  in  the  case  at  bar.  How,  in 
the  nature  of  things,  could  the  sender  of  the  dispatch  prove, 
beyond  the  inference  that  would  arise  from  the  mere  failure 
to  transmit,  that  the  company  had  been  guilty  of  partiality 
and  bad  faith  ?  How  could  he  get  out  of  the  employees  of 
defendant,  who  alone  would  have  knowledge  of  the  real 
reason  of  the  failure  to  transmit  the  dispatch,  evidence 
which  would  convict  them  of  so  gross  a  violation  of  duty  ? 
Under  such  a  view  of  the  statute,  the  agent  of  the  telegraph 
company  could  receive  the  dispatch,  and  throw  it  into  the 
waste  basket,  or  into  the  lire,  the  moment  the  sender's  back 
was  turned,  and  the  latter  could  never  recover  the  penalty 
denounced  by  the  statute.  This  would  cut  the  statute  down 
so  as  to  make  it  mean  that  the  penalty  could  be  recovered 
only  in  cases  where  the  dispatch  was  in  fact  transmitted, 
but  where  it  was  not  transmitted  with  impartiality,  that  is, 
where  other  dispatches  received  later  had  been  sent  before 
it ;  or  where  it  had  not  been  transmitted  in  good  faith, 
that  is,  where  the  agents  of  the  company  had  corruptly 
delayed  sending  it  to  effect  some  purpose  that  might  be 
imagined.  We  think  that  this  would  be  a  partial  judicial 
repeal  of  the  statute. 

Our  attention  has  been  called  to  decisions  in  Indiana  and 
Arkansas,  construing  similar  statutes  in  those  two  States 
enacted  in  the  year  1885,  which  hold  that  the  i)enalty 
denounced  by  the  statute  is  not  recoverable  in  the  case  of 
a  mere  neglect  to  transmit  the  message,  that  is,  that  it  is 
not  given  as  a  punishment  for  mere  negligence.  Wenteim 
Unltyii  TeL  Co.  v.  Steele,  108  Ind.  163 ;  Westei*n  Union 
TeL  Co.  w.  SwaiUf  109  Ind.  405  ;  Frmienthal  w.  Western 
Unifm  Tel.  Co..  «  S.  W.  Ren.  (Ark.)  2H«.    Under  the  prior 


694  AMERICAN  ELECTRICAL  CASES.       [vol,  3 

Burnett  v.  Telegraph  Co. 

Btatate  of  Indiana  (R.  S.  IncL  1881,  section  4176),  it  was 
held  that  the  right  of  action  accrued  where  the  failnre  to 
transmit  the  dispatch  was  the  mere  result  of  negligence. 
Thus  in  Western  Union  Tel.  Co.  w.  Buchanan,  85  Ii  d. 
429 ;  s.  c,  9  Am.  Rep.  744,  the  message  was,  by  mistake, 
and  in  consequence  of  the  gross  ignorance  of  the  defendant's 
operator,  sent  to  the  wrong  place,  but  an  action  for  the 
penalty  was  nevertheless  sustained.  The  Indiana  statute 
then  under  consideration  was  substantially  the  same  in  its 
terms  as  our  statute.  It  used  the  words,  '^  shall  trans- 
mit the  same  with  impartiality  and  good  faith,  and  in  the 
order  of  time  in  which  they  are  received,  under  penalty  in 
case  of  failure  to  transmit,  or,  if  postponed  out  of  such 
order,  of  one  hundred  dollars  to  be  recovered  by  the  person 
whose  dispatch  is  neglected  or  i)ostponed."  Our  statute 
likewise  requires  the  company  ''to  transmit  the  same  with 
impartiality  and  good  faith,  under  a  penalty  of  one  hun- 
dred dollars  for  every  neglect  or  refusal  to  do  so,"  etc.  But 
the  statute  of  Indiana  of  1885  was  drawn  in  terms  quite 
different.  The  first  section  prescribed  the  duty,  and  the 
third  section  denounced  the  penalty ;  but  neither  section 
used  the  word  "neglect,"  or  employed  language,  from  which 
the  necessary  inference  could  be  drawn  that  the  Legislature 
meant  to  give  the  penalty  for  mere  negligence  in  transmit- 
ting telegraph  messages.  The  holdings  under  the  latter  act 
were  influenced  by  the  view  that  the  Legislature,  in  omit- 
ting the  use  of  the  word  ''neglect"  or  any  equivalent  word, 
intended  to  change  the  rule.  This  will  appear  from  the 
following  language  of  Mr.  Chief  Justice  Elliott,  in  the 
opinion  of  the  court  in  Western  Union  Tel.  Co.  v.  Steele^ 
supra :  "  This  conclusion  is,  indeed,  the  only  one  that  can 
be  reached  without  greatly  enlarging  the  words  of  the  stat- 
ute, and  it  is  strengthened  by  the  fact  that  the  statute, 
which  the  statute  of  1885  repeals,  prescribed  a  penalty  for 
a  negligent  breach  of  duty,  while  that  of  1886  contains  no 
such  provision,  thus  clearly  evincing  the  intention  of  the 
Legislature  not  to  give  a  penalty  for  a  nefirl  jgent  breach  of 
dutv." 
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The  Arkansas  statute  of  1885  more  clearly  pointed  to  a 
purpose  on  the  i>art  of  the  Legislature  to  change  the  rule, 
than  did  the  Indiana  statute.  Prior  to  the  adoption  of  this 
last  statute  in  Arkansas,  there  had  been  on  the  statute  books 
of  that  State  a  statute  (Mans.  Ark.  Dig.,  sec.  6419),  which 
gave  a  -penalty  for  the  negligent  failure  to  transmit  a  dis- 
patch. This  statute  was,  by  the  act  of  1885,  expressly 
repealed.  In  view  of  this  rei)eal,  and  in  view  of  the  further 
fact  that  the  new  statute  nowhere  contained  the  word 
**neglect"  or  any  word  of  equivalent  import,  but  merely  made 
use  of  the  word  ** refuse,"  the  court  could  not  do  otherwise 
than  hold  that  it  was  not  intended  to  give  the  extraordinary 
penalty  of  five  hundred  dollars  for  mere  negligence  in  fail- 
ing to  transmit  a  dispatch,  which  might  result  in  slight 
damage  to  the  sender.  The  court  quote  with  approval  the 
above  language  of  Chief  Justice  Elliott,  and  the  conclusion 
is  entirely  obvious. 

But  the  analogous  decisions  for  the  interpretation  of  our 
statute,  in  respect  of  this  question,  are  the  decisions  under 
the  prior  Indiana  statute,  which,  as  above  pointed  out, 
was  drawn  in  terms  substantially  similar  to  our  present 
statute ;  and  the  authority  of  the  Supreme  Court  of  that 
State,  in  construing  that  statute,  is  persuasive  to  the  effect 
that,  when  the  Legislature  used  the  word  ^'neglect,"  it 
intended  to  give  the  penalty  for  the  mere  negligent  failure 
to  transmit  a  dispatch. 

Aside  from  authority,  there  is  sound  reason  for  this  con- 
clusion. There  are  many  cases  where  telegraph  messages 
relate  to  family  affairs,  and  where  great  mental  suffering 
and  aflUction  are  produced  by  the  failure  to  transmit  them, 
in  which  the  law  will  give  no  more  than  nominal  damages, 
or  the  cost  of  sending  the  message.  Illustrations  of  this 
will  be  found  in  Logan  v.  m.  Co.j  84  HI.  468,  where  the 
dispatch,  which  was  not  transmitted,  summoned  a  son  to 
the  deathbed  of  his  mother,  and  the  court  intimated  that 
the  rule  of  damages  would  be  nominal  damages,  or  the  cost 
of  sending  the  dispatch.  It  is  further  illustrated  in  West 
T«  TeL  Co.f  89  Kan.  93,  where  the  action  was  for  damages 
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for  failing  to  deliver  a  message,  in  which  a  son  notified  his 
father  of  the  death  and  funeral  of  'a  brother  of  the  latter, 
and  it  was  intimated  that  damages  for  the  mental  disappomt- 
ment  and  suffering  could  not  be  recovered.  These,  and 
other  like  decisions  {Cr^ulf,  etc.  By.  Co.  ▼•  Levy,  59  Tex, 
663 ;  Mfissett  r.  Tel.  Co.,  8  Dak.  315),  produced  upon  the 
well-known  rule  that  there  can  be  no  recovery  for  mere 
mental  suffering,  which  is  not  the  proximate  consequence 
of  a  physical  injury, —  except  in  the  case  of  breach  of 
promise  of  marriage,  and  possibly  in  some  other  exceptional 
cases.  While  there  is  some  tendency  in  recent  cases  to 
break  away  from  this  rule  (see  Stuart  y.  TeL  Co.,  66  Tex. 
580 ;  S.  C.  59  Am.  Rep.  623 ;  So  BeUe  v.  TeL  Co.,  55  Tex. 
308 ;  S.  C,  40  Am.  Rep.  805 ;  Wadsworth  \.  TeL  Co.,  86 
Tenn.  695  ;  S.  C,  6  Am  St.  Rep.  864),  yet  it  is  apprehended 
that  the  well-known  general  rule,  which  would  deprive  the 
sender  of  a  telegraphic  message  from  the  recovery  of 
damages,  beyond  the  amount  paid  for  transmitting  the 
dispatch,  where  the  damages  would  be  given  as  a  mere 
solatium  for  wounded  pride,  affection  or  other  so-called 
mental  feelings,  may  have  been  one  of  the  reasons  which 
induced  the  Legislature,  on  grounds  of  public  policy,  to 
enact  a  statute  giving  damages  in  such  cases  in  the  form  of 
a  penalty. 

III.  The  message  was  tendered  for  transmission  on  Sun- 
day. The  defendant  tendered  a  declaration  of  law  to  the 
effect  that,  this  being  the  allegation  in  the  petition  and  the 
undisputed  evidence,  "the  finding  must  be  for  the  tele- 
graph company,  unless  the  evidence  further  shows  that  the 
sending  of  said  dispatch  was  a  work  of  necessity ;"  also 
another  declaration  of  law  as  follows:  '^The  said  dis 
patch  vras  not  a  work  of  necessity,  unless,  under  all  the 
circumstances,  it  appears  from  the  evidence  that  it  was 
absolutely  requisite  that  it  should  be  sent  on  Sunday. 
But,  if  the  evidence  shows  that  it  was  a  work  of  necessity, 
but  that  the  plaintiff  neglected  to  send  a  similar  dis* 
patch  or  similar  information  on  the  preceding  day,  and  by 
such  neglect  on  bis  part  created  a  necessity  for  sending  it 
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on  Sunday,  he  cannot  recover."    The  court  also  gave,  at 
the  request  of  the  plaintiff,  the  following:     "The  court 
declares  the  law  to  be  that  the  necessity  contemplated  by 
the  Sunday  law  is  not  an  absolute  necessity,  but  a  relative 
necessity ;  and  such  a  relative  necessity  may  be  a  neces- 
sity arising  from  inadvertence  on  the  part  of  the  person 
pleading  the  necessity,   but   not   from    wilfulness.    The 
palling  of  ears  of  barley  in  a  field  on  Sunday  to  appease  a 
hunger,  which  might  have  been  readily  provided  for  on 
the  preceding  day,  would  not  be  per  se  a  Violation  of  the 
Sunday  law."    The  court  also  found  as  a  fact  ''that  the 
sending  of  the  message  and  transmitting  of  the  message  on 
Sunday  was  a  work  of  necessity."     These  rulings  indicate 
the  theory  of  the  court,  that  the  sending  of  this  dispatch, 
under  the  circumstances  disclosed  in  the  evidence,  was  a 
work  of  necessity,  and  that  it  was  none  the  less  so  because 
the    necessity,   which  arose   for  sending   it  on    Sunday, 
instead  of  the  previous  day,  may  have  been  due  to  the 
plaintiff's  inadvertence.    If  the  sending  of  this  message 
was  not  a  work  of  necessity  or  charity^   so   as   to    fall 
within  the  prohibition  of  section   157S,  Revised    Statutes 
of  1879,  the  plaintiff  can  not  recover,  because  no  action 
will  lie  for  the  failure  to  perform  an  act  prohibited  by  law. 
Thompson  v.  TeL  Co.,  32  Mo.  App.  191  ;  Rogers  v.  TeU 
Co.,  78  Ind.   169 ;    Weste^m    Union   Tel.   Co.  v.   Yopstf 
118  Ind.  248. 

It  will  be  perceived  that  in  these  declarations  of  law, 
both  those  which  were  given  and  those  which  were  refused, 
the  court  proceeded  upon  the  view  that  the  only  exception 
created  by  the  statute,  which  denounces  the  performance 
of  work  and  labor  on  Sunday,  is  in  favor  of  works  of 
necessity.  It  will  be  seen  by  the  reading  of  the  statute 
that  it  also  creates  an  exception  in  favor  of  works  of 
charity. 

*'  Every  person  wlio  shall  either  labor  himself,  or  compel  or  permit  his 
apprentice,  or  servant,  or  any  other  person  under  his  charge  or  control,  to 
labor  or  perform  any  work,  other  than  the  household  offices  of  daily 
neowsity,  or  other  works  of  necessity  or  charity,  or  who  shall  be  guilty  of 
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huntmg  game  or  shooting  on  the  first  day  of  the  week,  commonly  called 
Sunday,  shall  be  deemed  guilty  of  a  misdemeanor,  and  fined  not  ezoeeding 
fifty  dollars."    R.  S.  1882  sec.  1578. 

It  is  a  rule  of  api)ellate  procedure  that  a  case  can  not  be 
tried  upon  one  theory,  and  determined  in  the  appellate 
eonrt  upon  another  theory.  But  the  role  has  no  applica- 
tion to  cases  where  the  judgment  of  the  trial  court  is 
affirmed  for  reasons  other  than  those  on  which  the  trial 
court  proceeded ;  for,  although  the  trial  court  has  given 
the  wrong  reason  for  the  right  judgment,  the  judgment  is 
not  to  be  reversed  if  it  is  supported  by  good  reasons,  and 
if  it  is  an  application  of  the  law  to  the  undisputed  facts. 
If,  therefore,  the  sending  of  this  message  was,  under  the 
circumstances  disclosed  by  the  evidence,  a  work  of  charity, 
it  was  not  labor  or  work  prohibited  by  the  statute  above 
quoted,  although  it  may  not  have  been  a  work  of  necessity. 

But  we  think  that  it  was  a  work  of  necessity.  The  undis- 
puted evidence  shows  that  it  was  intended  to  advise  the 
plaintiff's  wife  of  his  whereabouts,  and  of  the  time  of  his 
arrival  at  home,  after  he  had  been  absent  from  home  for 
two  days,  a  portion  of  his  absence  being  protracted  and 
unexplained  to  his  wife,  in  order  to  allay  any  anxiety  on 
her  part  as  to  his  whereabouts  and  safety.  It  also  shows 
that  this  fact  was  communicated  to  the  agent  of  the  defend- 
ant, who  received  the  dispatch.  We  are  of  opinion  that 
this  was  a  work  of  necessity  within  the  meaning  of  the 
statute.  In  Massachusetts,  where  the  court  has  gone  as 
far,  perhaps,  as  any  court  in  the  Union  in  upholding  laws 
against  what  is  called  Sabbath-breaking,  it  has  been  said : 
*'  By  the  word  '  necessity'  in  the  exception,  we  are  not  to 
understand  a  physical  and  absolute  necessity,  but  a  moral 
fitness  or  propriety  of  the  work  and  labor,  done  under  the 
circumstances  of  any  particular  case,  may  well  be  deemed 
necessity  within  the  statute."  Flagg  v.  InhabUants  of 
Millhury^  4  Cush.  (Mass. )  243.  We  think  that  the  conunon 
sense  of  those  who  are  most  rigorously  in  favor  of  Sunday 
observance  would  unite  in  saying  that  the  sending  of  a 
message  to  a  man's  wife  and  family  under  such  circnm- 
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stances,  where  he  had  been  from  home  an  unexplained  and 
unaccountable  length  of  time,  for  the  purpose  of  allaying 
anxiety  as  to  his  whereabouts,  would  be  regarded  as  a  work 
of  necessity. 

But,  if  it  is  not  a  work  of  necessity,  we  think  that  it 
must  be  pronounced  a  work  of  charity.  The  word 
** charity"  is  derived  from  the  Latin  ^^carus^'*^  which 
means  "dear,  costly,  loved."  Among  the  definitions  of 
the  word  given  by  Webster  are  "love,"  *' benevolence," 
"good  will,"  "any  act  of  kindness  or  benevolence." 
Among  the  synonyms  given  by  the  same  lexicographer 
are  "love,"  "benevolence,"  "good  will,"  "affection," 
"tenderness."  In  many  places  in  the  New  Testament, 
where  the  word  "charity"  is  used  in  the  old  version,  the 
word  "iove"  is  used  in  the  more  accurate  translation  of 
the  new  version.  See,  for  instance,  1  Corinthians,  13, 
passim.  The  word,  as  used  in  the  statute,  is  intended  to 
be  understood  in  its  ordinary  sense,  and  to  denote  some- 
thing more  than  mere  alms-giving ;  and  it  is  plain  that  an 
act  intended  by  a  husband  to  allay  anxiety  and  distress  of 
mind  on  the  part  of  his  wife  and  children  may  be  per- 
formed or  procured  to  be  performed  on  Sunday  as  a  work 
of  charity,  without  violating  the  statute  above  quoted. 

Then,  as  to  the  view  which  the  trial  court  took,  that  the 
necessity  which  will  authorize  the  doing  of  work  on  Sunday 
"may  be  a  necessity  arising  from  inadvertence  on  the  part 
of  the  i>erson  pleading  the  necessity,  but  not  from  wilful 
ness,"  we  think  that  that  is  the  correct  view.  We  also 
think  that  the  court  rightfully  refused  the  instruction 
tendered  by  the  defendant,  that  "if  the  plaintiff  neglected 
to  send  a  similar  dispatch  or  similar  information  on  the 
preceding  day,  and,  by  such  neglect  on  his  part,  created 
the  necessity  for  sending  it  on  Sunday,  he  cannot  recover." 
We  must  here  recur  to  the  view  that  the  necessity  is  not  a 
physical  but  moral  necessity.  If  a  husband  absents  him- 
self from  his  wife  and  family  beyond  the  promised  length 
of  time,  and  neglects  on  Saturday  to  send  them  information 
of  his  whereabouts  and  the  time  of  his  return,  he  is  clearly 
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under  the  moral  duty  of  sending  sucli  information  on 
Sunday,  and  this  moral  duty  wMcli  he  owes  to  them 
creates  a  necessity  within  the  meaning  of  the  statute.  The 
duty  and  the  necessity  exist,  although  the  circumstances 
creating  them  may  have  been  the  result  of  his  previous 
negligence. 

But  even  if  the  plaintiff's  negligence  may  have  created 
this  necessity,  we  do  not  see  how  such  negligence  could  be 
regarded  as  rendering  it  improper  for  him  to  perform  the 
duty,  and  for  the  defendant  to  assist  him  in  its  performance, 
if  it  was  a  work  of  charity.  Can  anyone  say  that  a  man's 
negligence  on  Saturday  to  perform  a  work  of  charity  will 
render  it  the  less  obligatory  upon  him  to  perform  it  on 
Sunday  ? 

We  may,  perhaps,  take  even  a  broader  view  of  the  case. 
Here  is  a  telegraph  company  which,  no  doubt,  keeps  its 
principal  offices  open  every  Sunday  in  the  year,  presumably 
for  the  sending  of  messages  which  relate  to  works  of 
necessity  or  charity,  and  which  may,  therefore,  lawfully  be 
sent.  Its  operatives  are  on  duty.  They  receive  a  message 
of  the  kind  in  question,  and  accept  the  regular  fee  for 
transmitting  it.  Upon  what  principle  is  public  justice 
advanced,  or  the  cause  of  morality  or  religion  subserved,  by 
allowing  them  to  take  the  money  of  the  customer,  neglect 
to  send  his  message,  and  then  plead,  what  is  a  mere  after- 
thought^  that  the  message  was  tendered  to  it  on  Sunday  ? 
Does  anyone  suppose  that  this  company  has  refused  to 
receive  and  transmit  a  single  telegraphic  message  on  Sun- 
day during  the  past  year,  when  its  operatives  were  on  duty 
and  its  lines  in  order  ?  Could  a  jury  be  assembled  in 
Missouri  that  would  fine  it  for  sending  such  a  message  as 
the  one  in  question,  if  it  were  indicted  therefor  under  section 
1578  of  the  Revised  Statutes  of  1879  ?  These  observations 
are  thrown  in  to  indicate  the  wide  departure  from  common 
sense,  and  from  the  ordinary  habits  of  thinking  of  the 
people,  which  would  be  involved  in  a  decision  upholding 
such  a  defense. 
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The  judgment  will  be  affirmed.    Judge  Biggs  concurs. 
Judge  RoMBAUEB  concurs  in  the  result. 

Note. —  See  Index  to  this  and  to  previous  volumes,  title  '*  Sunday  Con- 
tract." 
See  note  to  next  case. 


J.  P.  Brashears,  Respondent,  v.  The  Western  Union 

Telegraph  Company,  Appellant. 

St  Louis  Court  of  Appeals,  May  IB^  1891, 

(45  Mo.  App.  433.) 

Ebrob  in  telegram — Missouri  penal  statute — LmmNG  liability.— 
Deuvery  by  telephone.— Free  delivery  limits. 

Under  the  statute,  Missouri  R.  S.  of  1879,  section  888,  imposing  a  penalty 
of  $100,  in  behalf  of  the  sender,  for  neglect  or  refusal  by  telegraph  com- 
panies to  transmit  dispatches  with  impartiality  and  good  faith,  trans- 
mission includes  delivery  to  the  addressee. 

The  contract  of  a  telegpraph  company  with  the  sender  of  a  message 
includes  the  delivery  thereof  in  writing  to  the  addressee.  Delivery  by 
telephone  does  not  fulfil  the  contract,  and  in  case  of  error  in  delivery  by 
telephone  the  company  becomes  liable  for  the  statutory  penalty. 

The  addressee  is  not  the  agent  of  the  sender,  so  that  he  can  waive  delivery 
as  contracted  for. 

The  company  is  not  excused  by  the  fact  that  the  brother  of  the  addressee, 
with  whom  he  lived,  had  instructed  the  company  to  deliver  no  telegram 
at  his  house  on  Sunday  (on  which  day  the  message  in  question  arrived), 
il  not  appearing  that  the  sender  knew  of  such  instruction. 

It  is  incumbent  upon  the  company,  in  order  to  avail  itself  of  a  local  rule  at 
the  terminal  office,  requiring  extra  compensation  for  delivery  beyond  a 
certain  distance,  to  notify  the  sender  of  such  regulation. 

Cases  of  this  series  cited  in  opinion :  W.  U,  Tel,  Co,  v.  Henderson,  ante, 
p.  570. 

Appeal  from  the  Monroe  Circuit  Court. 
Charles  E.  Teater^  for  appellant. 
R.  B.  BrisioWj  for  respondent. 
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Bioas,  J.:  On  Sunday,  the  twelfth  day  of  May,  1889, 
the  plaintiff  delivered  to  the  defendant's  a^nt  at  Monroe 
City  the  following  telegraphic  message,  to  be  transmitted 
over  the  defendant's  line  and  delivered  by.  it  to  the 
addressee  in  the  city  of  Hannibal : 

**  5.  J.  Harrison^  HannibcU,  Mo.: 
"  Come  up  ;  my  boj  is  dead ;  funeral  at  three  o*clock. 

*<  J.  P.  Bbash  eabs." 

It  is  conceded  that  the  dispatch  was  promptly  and  cor- 
rectly transmitted  over  the  wires,  and  was  received  at  Han- 
nibal at  9.38  A.  M.  Upon  the  receipt  of  the  message  the 
defendant's  agent  in  charge  of  its  Hannibal  office,  instead 
of  sending  the  dispatch  to  the  addressee  by  a  messenger, 
attempted  to  communicate  it  to  him,  through  a  telephone. 
The  court  found  as  a  fact  that,  instead  of  the  dispatch  sent, 
the  addressee  received  the  following : 

**  Palmyra,  Missouri,  Maj  12, 1889 
'*  Mr.  Samuel  J,  Harrison,  Hannibal,  Mo.: — 
«  My  boy  died  last  night  at  three  o'clock.    Please  come  up. 
**  [Signed.]  C.  J* 


The  plaintiff  claims  that  the  failure  of  the  defendant  to 
deliver  the  message  was  a  violation  of  section  883  of  the 
Revised  Statutes  of  1879,  then  in  force,  and  the  present 
action  is  to  recover  the  penalty  provided  for  in  the  section. 
The  cause  was  submitted  to  the  court  without  the  interven- 
tion of  a  jury,  and  the  finding  and  judgment  were  for  the 
plaintiff.    The  defendant  has  appealed. 

At  the  request  of  the  defendant  the  court,  under  section 
2135  of  the  Revised  Statutes  of  1889,  stated  in  writing  its 
conclusion  of  the  facts.  This  statement  is  quite  full  and 
satisfactory,  and  we  have  concluded  to  set  it  out  in  full  in 
this  opinion. 

^^  In  this  cause,  under  section  2186  of  Revised  Statutes  of 
1889,  the  defendant  requests  the  court  to  state  in  writing 
the  conclusion  of  facts  found  by  the  court. 
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*'  Gtenerally  the  court  finds  that  by  the  greater  weight  of 
evidence,  to  the  reasonable  satisfaction  of  the  court,  the 
plaintiff  has  sustained  the  averments  of  his  petition. 

*^The  court  finds  that,  as  a  work  of  necessity  and 
charity,  the  telegium  alleged  was  prepaid  and  sent  on 
Sunday. 

*'  The  court  finds  that  said  telegram  duly  reached  the 
defendant's  operator  at  Hannibal.  But  the  court  finds  that 
said  telegram  was  never  delivered  to  the  person  addressed, 
and  that,  in  failing  to  deliver  the  same  as  prescribed  in 
the  next  to  the  last  sentence  in  the  printed  heading  of 
said  telegram,  the  defendant  was  guilty  of  neglect,  and 
simply  neglect. 

"  There  was  on  the  part  of  defendant  no  want  of  impar- 
tiality, and  no  want  of  good  faith.  Prior  and  up  to,  and 
at,  the  time  complained  of,  there  existed  in  the  city  of 
Hannibal,  Missouri,  a  telephone  system  with  one  private 
wire  thereof  extending  to  the  telegraph  office  of  the  defend- 
ant on  the  corner  of  Main  and  Broadway  streets,  and 
another  private  wire  thereof,  extending  to  the  private  resi- 
dence of  Mr.  G.  M.  Harrison,  and  a  public  wire  thereof 
extending  to  Palmyra,  Missouri.  From  the  testi- 
mony of  the  office  employees  of  the  defendant's  Hannibal 
office  it  is  found  that,  prior  to  the  time  complained  of,  Mr. 
G.  M.  Harrison  had  orally  and  in  writing  on  file  in  said 
office  notified  and  ordered  said  employees  not  to  deliver 
written  telegrams  at  his  home  on  Sunday.  Mr.  G.  M.  Har- 
rison was  a  practising  attorney  at  law,  and  he  was  the 
attorney  of  Mr.  Charles  J.  Heibel,  who  had  a  son  under 
sentence  in  the  jail  at  Palmyra,  Marion  county,  Missouri. 
This  son  was  understood  to  be  in  delicate  health,  and  on 
said  grounds  a  pardon  had  just  been  secured  by  Mr.  George 
M.  Harrison  as  said  attorney.  The  latter' s  brother,  Mr. 
Samuel  J.  Harrison,  was  a  justice  of  the  peace  at  Hannibal, 
Missouri,  and  Mr.  Samuel  J.  Harrison  was  by  marriage  an 
uncle  of  plaintiff's.  He  had  in  former  years  been  a  near 
neighbor  of  plaintiff,  and  between  him  and  plaintiff 
friendly  relations  subsisted.     At  the  time  of  the  telegram 


704  AMERICAN  ELECTRICAL  CASES.       [vol.  3 

Brashears  v.  Telegraph  Co. 


Mr.  Samuel  J.  Harrison  made  his  home  at  the  residence  of 
said  brother,  and  he  was  aware  of  the  proceedings  in  the 
case  of  C.  J.  Heibel's  son.  The  plaintiff  resided  at  Monroe 
City,  Monroe  county,  Missouri,  where  on  Saturday,  May 
11,  1889,  the  plaintiffs  infant  child  died.  On  that  day 
plaintiff  sent  several  telegrams,  giving  notice  of  the  bereave- 
ment, but  by  inadvertence  the  plaintiff  omitted  to  advise 
Mr.  Samuel  J.  Harrison  untU  Sunday  morning  following. 

''The  regular  train  of  the  Missouri,  Kansas  &  Texas 
Railroad  Company  was  expected  to  leave  Hannibal  for 
Monroe  City  late  in  the  forenoon  of  said  Sunday.  Early 
on  said  Sunday  morning,  the  plaintiff  duly  paid  for  and 
forwarded  through  the  agent  of  defendant  at  Monroe  City, 
addressed  to  Samuel  J.  Harrison,  a  telegram  under 
defendant's  printed  stipulations,  all  in  words  and  figures  as 
follows : 

"  5-1^-89. 
** S.  J.  Harrison,  Hannibal,  Mo,: 
'*  Come  up ;  mj  boj  is  dead ;  funeral  at  thi:ee  o*clock. 

''  J.  P.  Bbasbbabs." 

''  The  defendant  had  no  wire  to  Hannibal.  Its  communi- 
cation with  Hannibal  was  through  either  Quincy  or  Kansas 
City  and  St.  Louis.  Quincy  failed  to  respond,  but  the  dis- 
patch was,  via  Kansas  City  and  St.  Louis,  received  at  the 
defendant's  Hannibal  ofice  by  nine  o'clock  the  same  Sun- 
day morning.  The  Hannibal  operator  called  up  the  tele- 
phone number  for  the  residence  of  G^rge  M.  Harrison. 
The  latter' s  daughter,  a  bright  and  intelligent  girl  of  four- 
teen [twelve]  years,  answered  the  telephone  call^  and 
through  the  said  instrumentality  she  learned  that  a  tele- 
gram of  S.  J.  Harrison  was  to  be  communicated.  The  lat- 
ter was  in  his  room  preparing  his  toilet,  and  he  told  his 
niece  to  receive  the  telegram  through  the  telephone.  She 
received  it,  and  reported  it  in  words  and  figures  as  follows : 

'*  Palmyra,  Missouri,  May  12,  IfW. 
'*  Mr,  Samtiel  J,  Harrison,  Hannibal,  Mo,: 
«<  My  boy  died  last  night  at  three  o'clock.    Please  come  up. 

"  C.  J. 
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"  Observing  that  the  alleged  telegram  was  signed  by  C. 
J.  Heibel  and  that  it  was  from  Palmyra,  and  being  nowise 
concerned  therein,  Samuel  J.  Harrison  regarded  said  tele- 
gram as  intended  for  his  brother,  and  gave  it  no  further 
attention.  Mr.  S.  J.  Harrison  did  not  go  to  Monroe  City. 
Not  till  after  the  interment  did  he  learn  of  the  Monroe 
City  message.  Mr.  Heibel' s  son  survived  the  whole  trans- 
action. At  the  time  involved,  the  residence  of  Mr.  George 
M.  Harrison  was  within  the  city  limits,  though  over  ten 
blocks  distant  from  the  defendant's  Hannibal  office,  and  a 
street  car  line  was  in  operation  from  the  site  of  said  office 
to  the  site  of  said  residence.  At  said  time,  the  defendant 
had  an  office  regulation,  affording  free  delivery  to  any  point 
in  the  city  within  ten  blocks  of  said  office,  and  requiring  the 
addressees  within  the  city  limits,  and  over  ten  blocks  from 
said  office,  to  pay  an  extra  charge. 

"  This  was  a  very  reasonable  regulation,  but  it  was  not 
in  the.  telegram  heading,  and  the  plaintiff  had  no  knowledge 
thereof  and  no  reason  to  be  informed  thereof,  and,  there- 
fore, it  is  found  to  be  no  part  of  the  contract  with  plaintiff, 
and  not  applicable  to  plaintiff's  case. 

** The  defendant's  contract  in  this  case  was  not  of  that 
character  which  is  the  product  of  mutual  negotiations  or 
adjustment,  but  an  inflexible  printed  form  arbitrarily  ten- 
dered by  the  defendant.  This  paper  contains  no  stipula- 
tions authorizing  defendant  to  transmit  by  or  through  the 
telephone.  There  is  no  testimony  tending  to  show  that  the 
plaintiff  authorized  the  transmittal  by  telephone. 

"It  is  found  that  the  use  of  telephonic  connections  in 
intra-urban  service  practically  amounts  to  a  collateral  dis- 
closure of  the  contents  of  a  private  telegram.  And  so  far 
it  was  negligence  per  se. 

"  It  is  also  found  that  such  telephonic  communication  at 
the  time  involved  was  hazardous  and  unreliable.  The  court 
further  finds  that  there  was  no  tender  of  the  telegram. 

"Thereupon,  in  the  respects  shown  by  the  said  findings, 

the  court  finds  that  the  defendant  was  guilty  of  negligence." 
VOL.  Ill — 45. 


706  AMERICAN  ELECTRICAL  CASES.       [vol.  S 

Bruhean  t.  Telegraph  Co. 


The  finding  also  set  out  the  printed  regalationB  of  the 
company's  message  blank  which  contained,  among  other 
things,  the  following : 

And  this  company  is  hereby  made  the  agent  of  the  sender,  withoot 
liability,  to  forward  any  message  over  the  lines  of  any  other  oompany, 
when  necessary  to  reach  its  destination,  •  •  •  Messages  wiU  be 
delivered  free  within  the  established  free  delivery  limits  of  the  terminal 
office.  For  delivery  at  a  greater  distance  a  special  charge  wiU  be  made  to 
cover  the  cost  of  such  delivery. 

It  is  insisted  by  the  defendant's  counsel  that  section  883 
of  the  Revised  Statutes  of  1879  has  application  only  to  the 
transmission  of  messages  by  electric  telegraph  between  the 
sending  and  receiving  offices,  and  that,  as  the  statute  is 
penal,  it  cannot  be  so  enlarged  by  construction  as  to  include 
the  act  of  delivery  J  which  is  accomplished  through  a  differ- 
ent agency.    The  section  reads : 

It  shall  be  the  duty  of  every  telephone  or  telegraph  company,  incorpo- 
rated or  unincorporated,  operating  any  telephone  or  telegraphic  line  in 
this  State,  to  receive  dispatches  from  and  for  other  telephone  or  tel^;n^ 
lines,  and  from  and  for  any  individual,  and  on  payment  or  tender  ot  their 
usual  charges  for  transmitting  dispatches,  as  established  by  the  rules  and 
regulations  of  such  telephone  or  telegraph  line,  to  transmit  the  same  with 
impartiality  and  good  faith,  under  a  penalty  of  $100  for  every  neglect  or 
refusal  so  to  do,  to  be  recovered,  with  oosfcs  of  suit,  by  civil  action,  for  the 
benefit  of  the  person  or  persons  or  company  sanding  or  desiring  to  send 
sooh  dispatch. 

The  defendant's  construction  of  the  statute  is  too  narrow, 
and  does  not  meet  the  evident  intention  of  the  law.  The 
word  '^ transmit"  was  intended  not  only  to  embrace  the 
transmission  of  messages  over  the  wires,  but  it  necessarily 
includes  the  prompt  delivery  of  all  telegraphic  communica- 
tions. The  electric  telegraph  is  an  expeditious  mode  of 
communicating  intelligence,  and  by  reason  of  this  it  has 
become  an  indispensable  agency  in  conducting  the  com- 
merce of  the  world.  By  reason  of  the  great  advantages  to 
be  derived  from  rapid  communication,  telegraph  companies 
charge  much  more  than  would  be  required  to  transmit  the 
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same  intelligenoe  through  the  malls.  Hence  the  Legisla- 
tare  deemed  it  imi>ortant,  and  not  unreasonable,  to  impose 
a  penalty  on  such  companies  for  a  failure  to  conduct  theii 
business  with  that  dispatch  and  celerity  which  the  {lublic 
has  a  right  to  expect.  This  would  certainly  include  the 
prompt  delivery  of  messages*  for  it  would  be  of  little  con- 
sequence to  have  them  promptly  sent  over  the  wires,  if  the 
companies  could  take  their  own  time  in  making  deliveries. 
If  the  defendant's  construction  of  the  statute  were 
adopted,  it  would  be  well  to  repeal  it  altogether,  because  it 
would  be  next  to  an  impossibility  for  the  sender  of  a  mes- 
sage to  prove  that  the  delay  was  in  the  transmission  and 
not  in  the  delivery.  We  think  that  the  argument  of  the 
defendant's  counsel  on  this  question  is  unsound. 

The  next  position  taken  by  the  defendant  is  that,  under 
the  contract  with  the  plaintiff,  it  was  not  bound  to  make  a 
physical  delivery  of  the  mes€(^e  by  a  messenger,  and  that 
it  properly  resorted  to  the  telephone.  We  are  of  the 
opinion  that  this  proposition  cannot  be  successfully 
defended.  Now  let  us  examine  into  the  nature  of  a  con- 
tract between  a  telegraph  company  and  the  sender  of  a 
message.  A  telegraph  company  contracts  with  the  sender 
to  transmit  the  words  of  his  message  over  its  wires  to  the 
place  of  destination,  and  there  Tmke  a  copy  and  deliver  it 
to  the  addressee.  In  making  the  copy,  and  in  its  delivery, 
the  company  acts  as  the  agent  of  the  sender.  In  treating 
such  a  contract  Mr.  Gray  in  his  work  on  Communications 
by  Telegraph,  page  182,  said:  '*A  telegraph  company 
does  not,  as  the  government  does,  undertake  to  transport 
and  deliver  the  paper  upon  which  the  employer  writes  the 
intelligence  that  he  wishes  to  have  communicated.  It 
undertakes  to  transmit,  with  the  aid  of  electricity,  the 
intelligence  contained  in  that  paper  to  the  place  of  desti- 
nation, and  there  to  torite  it  out  and  deliver  it  to  the  person 
addressed.^ ^  This  is  undoubtedly  the  usual  undertaking  of 
a  tel^iraph  company,  and  in  the  absence  of  a  special  contract 
to  the  contrary,  anything  short  of  it  would  be  a  failure  of 
duty  to  the  sender.    The  latter  has  the  right  to  expect  and 
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demand  that  a  copy  of  the  message  be  promptly  delivered 
to  the  addressee  in  person,  if  he  is  accessible.  It  follows 
that  the  attempted  delivery  of  the  message  to  Mr.  Harri:soa 
through  a  telephone  was  not  authorized  by  the  contract 
between  the  plaintiff  and  defendant.  If  we  were  dealing 
with  a  case,  where  the  transmission  of  the  message  to  its 
destination  required  the  use  of  a  telephone,  quite  a  differ- 
ent question  would  be  presented.  Such  a  case  might  come 
under,  and  be  governed  by,  section  884  of  the  statute.  This 
question,  however,  is  not  before  us  for  decision,  and  we  do 
not  wish  to  be  understood  as  passing  on  it.  We  merely 
make  the  observation  to  show  that  the  argument  made  by 
the  defendant's  counsel  on  this  section  of  the  statute  is  not 
applicable  to  this  case.  Here  the  transmission  by  electric 
agencies  had  been  completed,  and  nothing  remained  bu"  a 
physical  delivery  of  the  message  to  the  addressee. 

But  the  defendant  seeks  to  escape  the  penalty  imposed  by 
the  statute  upon  the  ground  that  the  addressee  waived  the 
right  to  have  the  message  delivered  in  writing.  This  argu- 
ment might  be  good,  if  the  addressee  was  suing  for  si)ecial 
damages  on  account  of  the  failure  to  so  deliver,  but  it  is  no 
argument  against  the  plaintiff's  right  of  recovery  of  the  pen- 
alty. The  addressee  was  not  his  agent  for  the  receipt  of 
the  message,  and  none  of  his  legal  rights  could  be  waived 
by  him,  in  view  of  the  fact  that  the  right  of  action  for  the 
penalty  is  under  th«  statute  in  the  sender  alone.  In  tliis 
connection  it  may  not  be  out  of  place  to  say  that  the  alleged 
negligence  of  the  addressee  in  directing  a  girl  of  twelve 
years  of  age  to  receive  the  message  could  in  no  way  affect 
the  plaintiff's  right  of  recovery.  If  the  message  had  been 
properly  tendered,  and  the  addressee  had  refused  to  receive 
the  same,  then  the  defendant  would  have  done  all  it  agreed 
to  do. 

It  is  next  insisted  that  the  defendant  was  excused  from 
making  a  physical  delivery  of  the  message,  because  tho 
brother  of  the  addressee  had  instructed  the  defendant's 
agents  not  to  deliver  messages  at  his  house  on  Sunday. 
There  is  no  evidence  that  the  plaintiff  was  advised  of  this. 
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If  he  was  ignorant  of  the  fact,  we  are  unable  to  conceive 
how  his  contract  with  the  defendant  could  be  affected  by 
it.  If  the  addressee  were  suing,  it  might  be  that  the 
defendant,  as  to  him,  would  have  been  justified  in  waiting 
until  the  next  morning  to  make  the  delivery. 
.  Lastly,  it  is  contended  that  the  defendant  ought  not  to 
be  subjected  to  this  prosecution,  because  the  addressee 
lived  outside  of  the  free  delivery  limits  in  the  city  of  Han- 
nibal, and  that  the  plaintiff  failed  to  pay  the  extra  charge 
for  making  the  delivery.  We  are  of  the  opinion  that  this 
presents  no  defense  to  the  action,  because  there  is  no  evi- 
dence that  the  plaintiff  knew  the  extent  of  the  free  delivery 
limits  in  the  city  of  Hannibal.  He  probably  knew  where 
the  addressee  lived,  and,  if  he  did,  he  also  knew  that  the 
place  could  be  readily  reached  by  a  street  railway  leading 
directly  from  the  defendant's  office.  Hence,  there  was 
nothing  to  suggest  to  him  that  he  ought  to  provide  for  a 
8i)ecial  delivery. 

On  this  point  the  defendant  relies  on  the  case  of  The 
Western  Union  Tel*  Co.  t.  Henderson,  30  Am.  &  Eng. 
Cor.  Cases,  61 5,  in  which  the  Supreme  Court  of  Alabama 
held  that,  under  the  contract,  the  law  imposed  the  duty  on 
the  sender  of  a  message  to  know  whether  or  not  the 
addressee  lived  within  the  free  delivery  limits  at  the  place 
of  destination,  and  that,  if  he  lived  outside,  it  was  the  duty 
of  the  sender  to  notify  the  company,  and  pay  the  extra 
charge  for  delivery.  We  are  not  prepared,  nor  is  it  neces- 
sary for  us,  to  adopt  that  view  of  the  law.  In  its  facts 
that  case  is  different  from  this.  There  it  appeared  that 
the  company  had,  by  a  general  regulation,  established  the 
free  delivery  limits  within  a  radius  of  half  a  mile  from  its 
office  in  all  places  having  the  population  that  Grand  Bay 
had,  which  was  the  place  of  destination.  In  the  present 
case  the  court  found  that  the  defendant  had  an  office  regula- 
tion at  Hannibal,  which  confined  the  free  delivery  of  mes- 
sages in  that  city  to  within  a  radius  of  ten  blocks  from  the 
office.  It  would,  in  our  opinion,  be  quite  unreasonable  to 
expect  the  plaintiff  to  be  advised  of  such  a  regulation.    It 
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would  be  much  more  reasonable  to  require  the  defendanlf  a 
agents  to  notify  a  sender  of  a  message  of  the  free  delivery 
limits  applicable  only  to  the  place  of  destination. 

Onr  conclusion  is  that  the  judgment  in  this  case  is  for  the 
tight  party.  It  will,  therefore,  be  affirmed.  All  the 
judges  concur. 

NoTB.— For  earlier  Hteonri  cases,  see  Thompmmr,  W.  U,  TbL  Csw,  vdL 
%f  p.  684,  and  note  to  same. 

In  Juliu9  D.  AbekM  v.  W.  U.  TeL  Co.,  St.  Loois  Cknirt  of  Appeals,  Not. 
19, 1880  (87  Mo.  App.  544),  held,  that  in  case  of  delay  of  a  cipher  diwpatrh, 
the  contents  of  which  were  not  made  known  to  the  telegraph  company, 
nominal  damages  only  can  be  recoTered,  unless  the  delay  were  so  great  as 
to  amount  substantaaUy  to  faOure  to  deliver  at  aU ;  in  which  case  the 
measure  of  damages  is  the  sum  paid  for  transmiaBi<Mi,  with  interest 
thereon.  And  the  following  cases  of  this  series  were  cited  with  apfxroral : 
Candee  v.  W.  U,  Tel.  Co.,  toI.  1,  p.  W ;  Daniel  v.  W.  U.  Tel.  Co.,  voL  I,  p. 
050.  Cited  with  disapproval :  W.  U.  Tel.  Co.  v.  Reynolds,  vol.  1,  p.  487; 
W.  U.  Tel.  Co.  V.  FToy,  voL  2,  p.  455 ;  W.  U.  Tel.  Co.  v.  Hyer,  vol.  t, 
p.  484. 

Said  case  was  followed,  as  to  measure  of  damages,  in  E.  P.  Barrett  ▼. 
W.  U.  TeL  Co.,  St.  Louis  Court  of  Appeals,  Dec.  9, 1890  (42  Ma  App.  543>, 
in  which  also  the  following  principles  were  decided : 

A  stipulation  in  a  telegraph  blank  that  "  no  claim  for  damages  shaU  be 
valid  unless  presented  in  writing  within  thirty  days  after  sending  theinea- 
sage  "  does  not  apply  where  the  message  was  not  dispatched  at  aU. 

The  sender  having  established  delivery  for  transmission  and  non- 
delivery to  the  addressee,  the  burden  is  upon  the  company  to  prove  that 
the  message  was  "  sent,"  that  is,  started  ftom  the  toinsmitting  office. 

The  injury  aUeged  being  loss  of  market  for  cattle,  and  the  plaintiff^ 
pleading  referring  only  to  certain  cattle  shipped  to  St.  Louis,  he  ooold  not 
properly  prove  loss  on  those  shipped  elsewhere. 
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D.  KxHP  V.  Thb  Western  Uniow  Tblbgbaph  CoiCFAmr. 

NibroMka  8upr§mm  Courts  FA  4*  iS90, 
(28  Neb.  661.) 

ERBOB  in  TltLIOTlUM.—  DAMAQBB.-*  LmmilQ  TJABniTTY. 

(Head-note  by  the  court) : 

One  P  delivered  a  message  to  a  telegraph  company  at  its  office  at 
Fapillion,  in  this  State,  to  be  delivered  to  a  person  named  at  Kansas  City, 
Mo.  The  message  as  transmitted  was  incorrect,  whereby  P  lost  a 
promised  ntoaticm,  and  sustained  damages.  HM^  that  the  company 
was  liable  for  the  damages. 

Section  12  ol  the  act  relating  to  telegraph  companies  makes  such  a  com- 
pany *'  liable  for  the  non-delivery  of  dispatches  intrusted  to  its  care,  and 

'  for  all  mistakes  in  transmitting  messages  made  by  'any  person  in  its 
employ,"*  etc.,  and  provides  that  it  shall  not  be  exempted  from  any  such 
liability  by  reason  of  any  *<  clause,  condition,  or  agreement  contained  in 
its  printed  blanks."  Such  requirements  are  reasonable,  and  are  bind- 
ing on  all  telegraph  companies  in  the  State. 

Where  a  telegraph  company  undertakes  to  transmit  a  message  coirectly  to 
another  State,  and  fails  to  do  so,  it  is  liable  for  a  breach  of  its  contract, 
and  the  par^  injured  may  recover  all  the  damages  which  he  sustains  by 
reason  of  such  breach. 

Oase  of  this  series  cited  in  opinion :  Telegraph  Co,  v.  PendUUm^  voL  1,  p. 
682. 

WiUiam  Y.  Allen  and  John  8.  Rohinson^  for  plaintiff  in 
mror. 

H.  C.  Broraej  contra. 

Maxwell,  J. :  lliis  action  was  bronght  by  the  plaintiff 
against  the  defendant  in  the  District  Court  of  Madison 
ocmntyy  to  recover  damages  for  the  breach  of  an  alleged 
contract  It  is  averred  in  the  petition :  '^  That  on  the  first 
day  of  November,  1886,  the  said  defendant  owned,  con- 
trolled and  operated  a  line  of  telegraph  wire  from 
Papillion,  in  the  State  of  Nebraska,  to  Kansas  City,  in  the 
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State  of  Missouri,  with  offices  in  each  of  said  places  in 
charge  of  duly  authorized  agents,  at  which  offices  it  held 
itself  out  to  the  public  to  receive  and  deliver  telegraphio 
messages  for  hire;  and  on  said  date  the  plaintiff 
delivered  to  the  defendant,  at  its  office  in  said  Papillion, 
for  immediate  transmission  and  delivery  at  Kansas  City, 
Mo.,  a  message  in  the  words  and  figures  as  follows,  to- wit : 

"  Not.  1,  1888. 
*'  To  J,  C.  Bobert9on,  Coates  House,  Komos  City : 
*<  Am  on  my  way,  Missouri  Pacific,  Kansas  City.    Arrive  eight  to-night. 

"  D.  Kkmp." 

which    the    said    defendant    then   received    from    the 
plaintiff,  and  agreed  to  promptly  and  correctly  transmit 
and  deliver  to  the  said  J.   C.   Robertson,  at  the  Coates 
House,  Kansas  City,  Mo.,  without  delay.    That  the  plaint- 
iff then  paid  the  defendant's  duly  authorized  agent  the  sum 
of  sixty-five  cents  for  such  services,  which  was  accepted  by 
him  as  full  compensation  therefor.    That  at  said  time  this 
plaintiff  had  an  engagement  to  meet  said  J.  C.  Robertson, 
the  person  to  whom  said  message  was  sent,  at  the  Coates 
House,  Kansas  City,  Mo.,  at  the  hour  of  8  o'clock  P.  M., 
on  said  day,  to  contract  with  him,  as  general  agent  of  the 
Texas  Land  &  Cattle  Company,  to  enter  the  service  of 
said  company  on  a  salary.    "Diat,  if  plaintiff  made  said 
contract  of  employment,  he  was  compelled  to  leave  said 
Kansas  City  that  evening  at  9  o'clock  P.  M.,  to  enter  upon 
the  discharge  of  his  duties  as  employee  of  said  company ; 
and,  if  he  did  not  reach  said  Kansas  City  by  8  o'clock  P. 
M. ,  said  Robertson  was  at  liberty  to  hire  another  man  for 
said   situation.    That   said   defendant   so  carelessly  and 
negligently  transmitted  said  message  fhat   when   it  was 
delivered  to  said  J.  C.  Robertson,  at  said  Coates  House, 
Kansas  City,  Mo.,  by  the  defendant,  it  read  that  the  plaint- 
iff would  reach  Kansas  City  at  10   o'clock   that   night; 
making  plaintiff's  arrival  there  too  late  to  transact  said 
business.    That  said  message  was  delivered  in  the  condi- 
tion last  above  stated  ;  and«  in  consequence  of  its  reading 
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that  plaintiflf  would  arrive  at  Kansas  City,  Mo.,  at  10 
o'clock  that  night,  the  said  J,  C.  Robertson  employed 
another  man  for  said  Texas  Land  &  Cattle  Company,  and 
the  plaintiflf  was  deprived  of  said  employment,  and  the 
profit  of  said  proi)osed  contract.  That  the  plaintiflf  was 
entirely  without  fault  or  neglect  himself.  That  the  plaint- 
iff expended  in  money,  in  going  to  and  returning  from  said 
Kansas  City  to  see  said  Robertson,  the  sum  of  fifty  dollars, 
lost  six  days'  time,  of  the  value  of  thirty  dollars,  and  was 
deprived  and  prevented  from  making  said  contract  of 
employment,  all  to  his  damage  in  the  sum  of  $200,  which 
said  sum  is  now  due  the  plaintiflf  from  the  defendant,  and 
wholly  unpaid  ;  and  plaintiflf  prays  judgment  against  the 
said  defendant  for  the  sum  of  $200,  with  interest  and  costs 
of  suit." 

To  this  petition  the  defendant  answered,  in  eflfect,  that 
there  was  a  condition  printed  on  the  blanks  furnished  by  it 
on  which  to  send  messages  which  provided  that  the  com- 
pany should  not  be  liable  for  "mistakes  or  delays  in  the 
transmission  of  any  unrepeated  message  whatever,  happen- 
ing from  the  negligence  of  its  servants  or  otherwise,  beyond 
the  amount  received  for  the  sending  of  the  same,"  etc., 
and  fixing  the  liability  "  for  mistakes  or  delays  in  the 
transmission  or  delivery,  or  for  non-delivery,  of  any 
repeated  message,  beyond  fifty  times  the  sum  received 
for  the  transmission  of  the  same,  unless  specially  insured, 
nor,  in  any  case,  for  delays  arising  from  unavoidable  inter- 
ruption in  the  working  of  its  lines,  or  for  errors  in  cipher 
or  obscure  messages,"  etc.  Also,  that  the  company  will  not 
be  liable  for  damages  in  any  case  where  the  claim  is  not 
presented  in  writing  within  sixty  days  after  the  sending 
"of  the  message." 

On  the  trial  of  the  cause  the  court  instructed  the  jury 
"that,  under  the  law,  and  the  agreed  statement  of  facts 
herein,  the  plaintiflf  cannot  recover  beyond  the  amount  paid 
for  sending  said  message,  which  it  is  agreed  is  the  sum  of 
65  cents."     The  jury  returned  a  verdict  as  directed ;  and,  a 
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motion  for  a  new  trial  having  been  overmled,  judgment  was 
entered  on  the  verdict. 

The  testimony  tends  to  sustain  the  all^gaHons  of  the 
petition. 

The  point  in  the  answer  as  to  the  limitation  of  time  In 
which  to  bring  the  action  is  not  referred  to  in  the  brief  of 
either  attorney,  and  therefore  will  not  be  noticed.  Section 
12  of  chapter  80a  of  the  Compiled  Statutes  provides  that 

Any  telegraph  oompany  engaged  in  the  transmiasioa  of  tdegraphio 
dispatches  is  hereby  declared  to  be  liable  for  the  non-delivery  of  di»> 
patches  intrusted  to  its  care,  and  for  all  mistakes  in  transmitting  messages 
made  by  any  person  in  its  employ,  and  for  all  damages  resulting  from  a 
faihire  to  perf onn  any  other  duty  required  by  law ;  and  any  such  tele- 
graph company  shall  not  be  exempted  from  any  such  liability  by  reasoa 
of  any  clause,  condition^  or  agreement  contained  in  its  printed  blanka. 

The  defendant  is  a  corporation  existing  in  this  State,  and 
having  offices  at  various  points  therein  for  the  transaction 
of  business ;  and  that  business  is  the  transmission,  for  hire, 
of  messages  from  points  within  the  State  to  points  on  its 
line  within  or  without  the  State.  It  is  a  common  carrier 
of  messages,  the  agent  for  the  transmission  of  which  is  elec- 
tricity. The  agent  used  in  the  transmission,  however,  is  not 
material.  Suppose  the  defendant  undertook  to  carry  in 
wagons  or  other  vehicles  messages  or  packages,  and  under 
such  employment,  for  the  plaintiff  at  Papillion  it  received 
the  message  in  question  to  be  delivered  at  Kansas  City,  and 
if  it  failed  to  deliver  the  same  it  would  thereby  fail  to  i>er- 
form  its  agreement,  and  would  be  liable  fof  any  damages 
which  the  party  sending  the  message  might  thereby  sustain. 
Why  should  not  the  same  rule  apply  where  the  message  is 
sent  by  electricity  ? 

The  value  of  a  message  depends  upon  its  correctness.  If 
it  is  changed  in  any  material  part,  it  is  not  the  same  mes* 
sage  as  that  delivered  for  transmission,  and  may  materially 
affect  the  rights  of  both  the  person  sending  it  and  the  per- 
son receiving  it.  Experience  has  shown  that  messages  can 
be  correctly  transmitted  from  point  to  point  both  within 
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and  without  the  State,  and  where  due  care  is  used  mistake! 
can  be  avoided.  The  role  seems  to  be  that  messages  are 
correctly  transmitted. 

The  Legislature  of  this  State,  recognizing  these  facts,  in 
1888  i>a8sed  an  act  in  regard  to  the  telegraph  companies 
within  the  State,  the  12th  section  of  which  makes  the  com- 
pany liable  for  the  non-delivery  of  disx)atches  delivered  to 
its  care,  ^^and  for  all  mistakes  In  transmitting  messages 
made  by  any  person  in  its  employ,''  etc.,  and  declared  that 
it  *^  shall  not  be  exempted  from  any  such  liability  by  reason 
of  any  clause,  condition,  or  agreement  contained  in  its 
printed  blanks."  This  is  a  reasonable  requirement ;  and, 
as  the  telegraph  company  is  bound  by  the  law  of  the  State 
as  much  as  any  inhabitant  thereof,  the  statute  in  question 
becomes  a  part  of  the  contract  That  is,  the  telegraph  com- 
pany cannot  ignore  the  law,  and  set  itself  up  as  superior  to 
it,  but  must  obey  it,  and  transmit  messages  correctly  or  be 
liable  for  its  failure  in  that  respect.  This  is  conceded  as  to 
business  in  the  State,  but  it  is  claimed  that  it  does  not  apply 
to  messages  transmitted  out  of  the  State. 

The  contract  was  made  at  Papillion,  within  this  State ; 
and  there  the  defendant  undertook  to  transmit  correctly  the 
message  to  Kansas  City.  It  did  not  do  so.  The  contract 
of  the  defendant,  therefore,  was  broken,  and  the  plaintiflE 
thereby  sustained  damages.  The  place  where  part  of  the 
service  was  to  be  performed  can  make  no  difference.  The 
contract  was  made  here,  and  was  to  be  in  part  performed  in 
this  State;  and  the  defendant  is  liable  for  the  breach 
thereof. 

We  are  referred  to  the  case  of  TF.  U.  TeL  Co*  t,  Pendle- 
ton,! Sup.  Ct.  Rep.,  1126,  as  establishing  a  different  nile. 
In  that  case,  the  statute  of  Indiana  provided  for  a  penalty 
of  $100  in  certain  cases  of  failure  of  a  telegraph  company 
to  perform  its  duty.  A  message  was  transmitted  from 
Indiana  to  a  point  in  Iowa,  and  the  company  there  failed  to 
deliver  the  same.  The  action  was  brought  to  recover  the 
penalty,  and  the  United  States  Supreme  Court  held  that  it 
could  not  be  enforced.     In  other  words,  that  the  penal 
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laws  of  a  State  do  not  extend  beyond  its  boundaries,  and 

therefore,  on  the  failure  of  the  company  to  perform  its  duty 

in  Iowa,  it  did  not  become  liable  to  the  penal  laws  of 
Indiana. 

The  above  decision,  no  doubt,  is  correct ;  but  it  can  have 
no  application  here.  In  the  case  at  bar,  the  contract 
entered  into  by  the  defendant  to  transmit  the  plaintiflPs 
message  correctly,  and  for  which  it  had  received  its  pay, 
was  broken.  He  has  thereby  sustained  damages.  These 
damages  are  the  natural  result'of  the  breach  of  the  contract, 
and  are  not  penal  in  their  nature.  If  recovered,  they  are 
merely  to  compensate  the  plaintiflP  for  the  injury  sustained 
by  him  from  the  wrongful  act  of  the  defendant.  Such 
damages  may  be  recovered. 

The  precise  question  here  involved  was  recently  before 
the  United  States  Circuit  Court  of  this  State,  in  Oppen- 
heimer  v,  W.  U.  Tel.  Co.^  and  Judge  Dundy  held  that  the 
company  was  liable ;  and  we  so  hold. 

The  judgment  of  the  District  Court  is  reversed  and  the 
cause  remanded  for  further  proceedings. 

Reversed  and  remanded. 

The  other  judges  concur. 


Note.—  This  case  is  cited  in  the  f oUowing  case. 

See  Index  to  this  and  preceding  volumes,  titles  *'  Limiting  Liability,^ 
'*  Damages  ;**  also  "  Notes  "  on  said  subjects. 
For  earlier  Nebraska  cases,  see  note  to  next  case. 
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Western  Union  Telegraph  Company  v.  Thomas  W. 

Lowrey. 

Nebraska  Supreme  Courts  Sept.  16, 189  L 

(82  Neb.  782.) 

Delay  of  unrepbaixd  telegram.— Nebraska  Statute. —  Damages.— 

Time  to  present  claim. 

Bj  statute,  in  Nebraska,  the  usual  stipulation  in  telegraph  blanks,  limiting 

the  liability  of  the  company  as  to  unrepeated  messages,  is  void, 
independent  of  this,  it  would  not  apply  to  a  case  where  the  message  waa 

correctly  transmitted  to  the  terminal  office  and  transcribed  there. 
A  telegram  of  a  specified  form  held  of  itself  sufficient  to  apprise  the  oom« 

pany  of  the  importance  of  prompt  transmission. 
Evidence  in  a  given  case  held  sufficient  to  show  substantial  compliance 

with  condition  limiting  time  to  present  claim  for  damages. 
Gases  of  this  series  cited  in  opinion :  Oulf,  dtc,  Ry,  Co.  v.  Miller^  vol.  2,  p. 

781 ;  W.  U.  Tel.  Co.  v.  Broesehe^  vol.  2,  p.  815  ;  W.  U.  Tel  Co,  v.  PTay, 

voL  2,  p.  465 ;  W.  U.  Tel,  Co.  v.  Tyler,  vol.  1,  p.  115  ;  W,  U.  Tel.  Co.  v. 

Henderson,  vol.  8,  p.  670 ;  Kemp  v.   W.    U.  Tel.  Co.,  vol.  8,  p.  711  j 

Becker  v,  W.  U.  Tel  Co.^  vol.  1,  p.  387. 

Error  to  District  Court,  Lancaster  county.    Appeal  by 
defendant  below. 
Pound  &  Burr^  for  plaintiff  in  error. 

John  P.  Maule  and  U.  M.  ParJcer^  contra. 

NoRVAL,  J.  This  action  was  brought  in  the  court  below 
by  Thomas  W.  Lowrey  against  the  Western  tTnion  Tele- 
graph Company  to  recover  damages  for  failure  to  transmit 
and  deliver  a  message  within  a  reasonable  time  after  its 
receipt. 

Upon  a  trial  to  a  jury,  Verdict  was  returned  for  the  plaint- 
iff for  the  sum  of  $206.09  principal  and  $21.03  interest. 
From  a  judgment  thereon  the  defendant  prosecutes  a 
X)etition  in  error. 


718  AMERICAN  ELECTRICAL  CASES,       [vol,  3 

Telegraph  Ca  v.  Lowrey. 


There  is  no  controversy  upon  the  facts.  On  the  29th  day 
of  Jnne,  1888,  the  defendant  in  error  had  64,953.22  boshek 
of  com  in  the  possession  of  Norton  &  Worthington,  com- 
mission merchants  in  the  city  of  Chicago,  which  he  desired 
them  to  sell  for  him,  and  on  that  day,  at  12  o'clock  noon, 
Lowrey  delivered  to  the  plaintiflf  in  error,  at  its  office  in  the 
city  of  Lincoln,  Nebraska,  to  be  immediately  transmitted 
and  delivered  to  Norton  &  Worthington,  in  the  city  of 
Chicago,  the  following  message : 

6—29^1888.  To  Norton  ft  Worthington,  Chicago,  m. :  SeU  aU  com  you 
have  in  store,  and  telegraph  how  many  cars  you  seU,  and  sen  balance  on 
arrivaL  Thomas  W.  Lowsrt. 

The  telegraph  company  and  Norton  &  Worthington  each 
had  an  office  in  Chicago,  in  the  same  building.  When  the 
message  was  delivered  to  the  company,  the  sender  informed 
the  operator  that  it  was  important,  and  that  it  must  be  sent 
and  delivered  at  once.  The  message  was  not  delivered  to 
Norton  and  Worthington  until  2  o'clock  and  36  minutes  in 
the  afternoon  of  the  same  day,  which  was  too  late  to  make 
the  sale  that  day.  To  have  enabled  them  to  sell  the  com 
on  June  29th  it  was  necessary  that  the  dispatch  should 
have  reached  the  sendees  from  three  to  five  minutes  before 
1  o'  clock  of  the  afternoon  of  the  same  day.  The  evidence 
shows  that  the  usual  time  required  to  send  a  message  bom 
Lincoln  to  Chicago  is  ten  minutes,  and  had  the  dispatch 
been  promptly  sent  and  delivered,  it  would  have  been 
received  by  the  commission  merchants  in  time  to  have  sold 
the  com  on  June  29th.  But  the  message  being  received  by 
them  after  the  close  of  the  com  market,  Lowrey' s  com  was 
not  sold  until  the  next  day,  at  which  time  the  market 
declined,  so  that  he  received  for  the  com  $206.09  less  than 
it  would  have  brought  had  it  been  "sold  the  previous  day. 
No  testimony  was  offered  by  the  defendant,  on  the  trial, 
to  excuse  the  delay  in  tmnsmitting  and  delivering  the 
message.  The  blank  upon  which  the  dispatch  was  written 
contained  the  following  printed  condition ; 
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Erron  can  be  guarded  agaiogt  only  by  repeating  a  message  back  to  the 
sradiBg  station  for  comparison,  and  the  company  wiU  not  hold  itsdf  liable 
tor  errors  or  delays  in  transmission  or  deliyery  of  onrepeated  messages 
beyond  the  amount  of  tolls  paid  thereon,  nor  in  any  case  when  the  claim  is 
not  presented  in  writing  within  sixty  days  after  sending  the  message. 

Lowrey  did  not  order  the  message  repeated,  and  for  this 
reason  it  is  contended  by  the  company  that,  under  the 
above  stipulation,  it  is  not  liable  beyond  the  amount  paid 
for  sending  the  message. 

The  defendant  requested  the  court  to  instruct  the  jury 
^^  that,  if  they  believe  from  the  evidence  that  the  plaintiff 
had  notice  and  knowledge  of  the  contents  and  terms  printed 
on  the  blank  on  which  the  message  was  written  at  the  time 
he  delivered  or  caused  the  same  to  be  delivered  to  the 
defendant,  and  if  the  jury  further  find  from  the  evidence 
that  the  plaintiff,  at  the  time  he  delivered  or  caused  said 
message  to  be  delivered  to  the  defendant,  did  not  order  the 
same  to  be  repeated,  that  then  and  in  that  case  the  plaintiff 
can  only  recover  for  the  delay  in  the  transmission  of  said 
message  the  amount  paid  by  him  to  the  defendant  for 
sending  said  message." 

The  instruction  was  refused,  and  the  court  charged  the 
jury  to  the  effect  that,  if  they  found  there  was  no  agree- 
ment between  the  plaintiff  and  defendant  as  to  the  com- 
pany's liability  for  delay  in  the  transmission  and  delivery 
of  the  message,  outside  of  the  printed  condition  on  the 
blank  on  which  the  telegram  was  written,  then  they  should 
entirely  disregard  said  printed  stipulation,  and  give  it  no 
weight  in  the  consideration  of  the  case.  We  do  not  think 
the  court  erred  in  refusing  to  charge  the  jury  as  requested 
by  the  defendant,  and  in  instructing  that  the  stipulation  in 
the  printed  blank  was  no  defense  to  the  action.  The  mes- 
sage, although  not  repeated,  was  correctly  transmitted  to 
the  operator  in  Chicago,  and  accurately  transcribed  by  him. 
Nothing  more  could  have  been  accomplished  had  the 
message  been  repeated  to  the  sending  office.  It  certainly 
could  not  have  expedited  its  delivery. 

The  stipulation  referred  to,  limiting  the  defendant' sliabil- 
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ity,  is  no  defense  to  the  snit.  Mailway  Co*  t.  Wilson,  09 
Tex.  739,  W.  XT.  TeL  Co.  T.  Broesche,  10  S.  W.  Rep.  (Tex.) 
734;  Telegraph Co.^.  Way,  83  Ala.  642,  White's  Case,  14 
Fed,  Rep.  (Kan.)  710;  Tyler^a  Case,  74  111.  168;  W.  TJ. 
TeL  Co.  T.  Henderson,  7  South  Rep.  (Ala.)  419  ;  Gvlf,  C. 
A  S.  F.  B.  C6.  r.  Miller,  7  S.  W.  Rep.  (Tex.)  653. 

Again,  the  printed  stipulation  on  a  telegraph  blank, 
limiting  the  liability  of  a  telegraph  company  unless  the 
message  is  repeated,  is  no  defense  to  an  action  for  damages 
for  delay  in  delivering  an  unrepeated  message. 

Section  12  of  chapter  89a  of  the  Compiled  Statutes  of 
this  State  provides  that  ^'  any  telegraph  company  engaged 
in  the  transmission  of  telegraphic  dispatches  is  hereby 
declared  to  be  liable  for  the  non-delivery  of  dispatches 
entrusted  to  its  care,  and  for  all  mistakes  in  transmitting 
messages  made  by  any  person  in  its  ethploy,  and  for  all 
damages  resulting  from  a  failure  to  perform  any  other  duty 
required  by  law,  and  any  such  telegraph  company  shall  not 
be  exempted  from  any  such  liability  by  reason  of  any  clause, 
condition,  or  agreement  contained  in  its  printed  blanks." 
Under  the  provision  of  this  section  the  printed  condition  oa 
the  telegraph  blank  limiting  the  liability  of  the  telegraph 
company  for  mistakes  or  delays  in  the  transmission  or 
delivery  of  unrepeated  messages  is  void.  Kemp  r.  W.  TJ. 
Tel.  Co.,  28  Neb.  661. 

The  case  of  Becker  v.  Western  Union  Telegraph  Co., 
11  Neb.  87,  which  held  that  a  telegraph  company  had  the 
right,  by  reasonable  regulations  relative  to  sending  messages, 
to  limit  its  liability  for  errors  not  occasioned  by  the  negli- 
gence of  its  employees,  was  decided  before  the  above  section 
was  passed  by  the  Legislature,  and  the  rule  announced  in 
that  case  is  not  applicable  to  the  case  at  bar. 

It  is  contended  by  the  plaintiff  in  error  that  the  provisions 
of  section  12  are  not  within  the  title  of  the  act,  and  are, 
therefore,  in  conflict  with  section  11,  article  3,  of  the  Con- 
stitution, which  provides  that  "No  bill  shall  contain  more 
than  one  subject,  and  the  same  shall  be  clearly  expressed 
in  the    title."    This  position   is  unsound.      The  act   is 
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entitled  "An  act  to  prohibit  extortion  and  discrimination 
in  the  transmission  of  telegraphic  dispatches."  The  title 
is  bioad  and  comprehensive  enough  to  cover  every  act  of 
extortion  or  discrimination  by  telegraph  companies,  and 
the  object  and  purpose  of  the  section  in  question  is  germane 
to  the  title  of  the  act.  It  runs  through  the  entire  act  that 
telegraph  companies  are  required,  with  impartiality,  and 
without  discrimination,  to  use  due  diligence  in  the  trans- 
mission and  delivery  of  dispatches,  and  the  rates  must  be 
uniform  for  the  same  service.  In  furtherance  of  that  object, 
section  12  was  adopted  by  the  Legislature,  ma^ng  tele- 
graph companies  liable  for  all  damages  resulting  from  the 
failure  to  correctly  and  promptly  transmit  and  deliver  tele- 
grams entrusted  to  their  care,  and  prohibiting  them  from 
limiting  their  liability  by  printed  conditions  on  message 
blanks.  If  telegraph  companies  were  permitted  by  printed 
stipulations,  to  limit  their  liability  for  mistakes  or  delays  in 
the  transmission  or  delivery  of  unrepeated  messages,  the 
same  care  and  diligence  would  not  be  exercised  in  forwarding 
them  as  is  bestowed  upon  repeated  messages,  where  their 
liability  is  not  limited.  To  prohibit  telegraph  companies 
from  discriminating  between  its  patrons  was  one  of  the  pur- 

Eoses  of  the  section  in  question,  and,  the  object  of  the  section 
eing  embraced  by  the  title  of  the  act,  of  which  it  is  a  part, 

it  is  not  repugnant  to  the  section  of  the  Constitution  above 
quoted. 

It  is  insisted  that  the  court  erred  in  refusing  to  give  to 
the  jury  the  defendant's  eighth  request,  which  is  as  fol- 
lows :  "  The  court  instructs  the  jury  that,  if  they  find  from 
the  evidence  that  the  defendant  received  said  message  with- 
out notice  or  knowledge  of  any  fact  indicating  that  it  was 
imi)ortant  to  the  plaintiff  that  said  message  should  be 
transmitted  to  Chicago  before  1  o'clock  of  the  same  day  on 
which  it  was  delivered  to  the  defendant,  or  that  any  special 
damage  would  or  might  result  from  a  failure  to  transmit 
said  message  to  Chicago  before  1  o'clock  of  said  day,  then 
the  defendant  is  not  liable  to  the  plaintiff  for  any  damag  3 
resulting  to  the  plaintiff  in  consequence  of  said  message  not 
VOL.  Ill — 46. 
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reaching  Chicago  before  1  o'clock  of  said  day,  beyond  the 
price  paid  by  plaintiff  to  the  defendant  for  sending  said 
message." 

There  was  no  error  in  refusing  to  give  this  charge  to  the 
jury.  It  assumes  that  there  was  evidence  before  the  jury 
from  which  they  could  find  that  the  company  received  the 
message  without  notice  that  it  was  important  and  should 
be  transmitted  promptly,  when  there  was  no  such  evidence. 
On  the  contrary,  it  is  undisputed  that  the  plaintiff  informed 
the  operator  at  Tincoln,  when  the  message  was  received, 
that  it  was  important,  and  to  ^'  rush  it."  Besides,  the  lan- 
guage of  the  message  was,  of  itself,  sufficient  to  indicate 
to  the  operator  the  urgency  of  the  dispatch,  and  the 
necessity  of  its  prompt  transmission  and  delivery.  The 
company  having  failed  to  transmit  and  deliver  it  in  due 
time,  it  is  liable  for  the  damages  naturally  and  proximately 
resulting  from  such  failure,  which  would  be  the  deprecia- 
tion in  the  market  value  of  the  com  between  the  time  the 
dispatch  should  have  been  delivered  to  the  sendees  and  the 
following  day,  when  the  com  was  sold.        «        «        « 

Conceding  that  the  plaintiff  should  have  presented  his 
claim  for  damages  in  writing  to  the  defendant,  within  sixty 
days  after  the  message  was  sent,  as  required  by  the  printed 
conditions  on  the  blank  on  which  the  dispatch  was  written, 
as  claimed  by  the  company,  but  which  we  do  not  decide, 
yet  we  think  the  evidence  shows  a  substantial  compliance 
with  the  clause  referred  to. 

H.  C.  Mahoney  testified,  in  effect,  that  he  was  the  man- 
ager of  the  Western  Union  Telegraph  office  in  Lincoln  in 
July,  1888,  and  received  from  Mr.  Maule,  one  of  the  plaint- 
iff's attorneys,  a  written  demand  for  a  settlement  of  the 
loss  claimed  by  Mr.  Lowrey  by  reason  of  the  delay  in  deliv- 
ering the  telegram  in  question,  and  in  resi>onse  he  sent  the 
following  letter : 

"  LracoLN,  Neb.,  July  24. 
J,  P.  Maule,  Esq,,  AtVy  at  Law,  Lincoln: 

Dear  Sir :  Your  letter  of  July  19th  received.  The  matter  is  being  inves- 
tigated. Please  furnish  particulars  as  to  how  Mr.  T.  W.  Lowrey  suffered 
a  loss  of  $206.09,  as  alleged.  H.  C.  Mahoney.** 
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The  above  was  all  the  testimony  introduced  on  the  sub- 
ject. While  neither  the  written  claim,  which  was  presented 
to  the  company,  nor  a  copy  of  it,  was  produced  on  the 
trial,  nor  was  parol  evidence  of  the  contents  of  the  writing 
given,  yet  it  does  appear  that  a  written  demand  of  some 
kind  was  made  for  the  payment  of  the  loss,  and  the  com- 
pany's answer  thereto  shows  that  it  was  for  the  exact 
amount  claimed  in  this  action.  This  was  sufficient  and  no 
other  or  further  proof  was  necessary. 

There  is  not  the  slightest  foundation  in  the  evidence  upon 
which  to  base  the  charge  that  the  plaintiff  was  guilty  of 
contributory  negligence.  While  he  teleplioned  the  message 
from  his  place  of  business  in  Lincoln  to  the  telegraph  office, 
that  was  his  usual  custom,  and  the  defendant  made  no 
objections  thereto.  But  it  is  said  that  it  was  telephoned  at 
noon,  while  the  whistles  were  blowing,  and  it  is  unknown 
whether  the  operator  heard  what  was  said  about  the  mes- 
sage being  important.  He  seems  to  have  understood  cor- 
rectly the  message,  and  he  fails  to  testify  that  he  did  not 
hear  what  was  said  about  ''  rushing  "  the  dispatch  through. 
Even  had  nothing  been  said  by  the  sender  upon  that  sub- 
ject, yet,  as  already  stated,  the  language  of  the  message 
was  sufficient  to  indicate  to  every  operator  through  whose 
hands  it  passed  the  necessity  of  its  speedy  transmission  and 
prompt  delivery  to  the  sendees,  and  that  damages  might 
result  from  any  failure  or  neglect  in  the  performance  of  the 
duty  assumed  by  the  company.  The  plaintiflE  was  not  neg- 
ligent in  delivering  the  message  at  Ziemer's  office,  which 
was  a  branch  office,  nor  in  not  having  it  repeated  from 
Chicago.  The  defendant  assumed  to  receive  and  transmit 
messages  from  the  office  where  this  one  was  delivered  for 
transmission,  and  it  was  bound  to  discharge  the  obligation 
thus  assumed  with  reasonable  care  and  diligence,  and  that, 
too,  notwithstanding  the  message  was  not  ordered  repeated. 
The  verdict  was  for  the  actual  damages  sustained  by  the 
plaintiff  resulting  from  the  defendant's  omission  of  duty. 

The  judgment  is  Affirmed. 

The  other  judges  concur. 
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motion  for  a  new  trial  having  been  overmled,  judgment  was 
entered  on  the  verdict. 

The  testimony  tends  to  sustain  the  allegations  of  the 
petition. 

The  point  in  the  answer  as  to  the  limitation  of  time  in 
which  to  bring  the  action  is  not  referred  to  in  the  brief  of 
either  attorney,  and  therefore  will  not  be  noticed.  Section 
12  of  chapter  80a  of  the  Compiled  Statutes  provides  that 


Any  telegraph  oompaiiy  engaged  in  the  tranemiaBion  of  triegmphle 
dispatches  is  hereby  declared  to  be  liable  for  the  non-deliveiy  of  die> 
patches  intrusted  to  its  care,  and  for  all  mistakes  in  transmitting  meaaages 
made  by  any  person  in  its  employ,  and  for  all  damages  resulting  from  a 
fidhire  to  perform  any  other  duty  required  by  law ;  and  any  suc^  t^e- 
graph  company  shall  not  be  exempted  from  any  such  liability  by  reason 
of  any  clause,  condition,  or  agreement  contained  in  its  printed  blanks. 

The  defendant  is  a  cori)oration  existing  in  this  State,  and 
having  offices  at  various  points  therein  for  the  transaction 
of  business ;  and  that  business  is  the  transmission,  for  hire, 
of  messages  from  points  within  the  State  to  x)oints  on  its 
line  within  or  without  the  State.  It  is  a  common  carrier 
of  messages,  the  agent  for  the  transmission  of  which  is  elec- 
tricity. The  agent  used  in  the  transmission,  however,  is  not 
material.  Suppose  the  defendant  undertook  to  carry  in 
wagons  or  other  vehicles  messages  or  packages,  and  under 
such  employment,  for  the  plaintiff  at  Papillion  it  received 
the  message  in  question  to  be  delivered  at  Kansas  City,  and 
if  it  failed  to  deliver  the  same  it  would  thereby  fail  to  pear- 
form  its  agreement,  and  would  be  liable  fof  any  damages 
which  the  party  sending  the  message  might  thereby  sustain. 
Why  should  not  the  same  rule  apply  where  the  message  is 
sent  by  electricity  ? 

The  value  of  a  message  depends  upon  its  correctness.  If 
it  is  changed  in  any  material  part,  it  is  not  the  same  mes- 
sage as  that  delivered  for  transmission,  and  may  materially 
affect  the  rights  of  both  the  person  sending  it  and  the  per- 
son receiving  it.  Experience  has  shovm  that  messages  can 
be  correctly  transmitted  from  point  to  point  both  within 
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and  without  the  State,  and  where  due  care  is  used  mistakes 
can  be  avoided.  The  rule  seemB  to  be  that  meseagea  are 
correctly  taranamitted. 

The  Legislature  of  this  State,  recognizing  these  facts,  in 
1888  passed  an  act  in  regard  to  the  telegraph  companies 
within  tiie  State,  the  13th  section  of  which  makes  the  com- 
pany liable  for  the  non-delivery  of  disimtches  delivered  to 
its  care,  ''and  for  all  mistakes  in  transmitting  messages 
made  by  any  person  in  its  employ,"  etc.,  and  declared  that 
it  '^  shall  not  be  exempted  frem  any  such  liability  by  reason 
of  any  clause,  condition,  or  agreement  contained  in  its 
printed  blanks."  This  is  a  reasonable  requirement ;  and, 
as  the  telegraph  company  is  bound  by  the  law  of  the  State 
as  much  as  any  inhabitant  thereof,  the  statute  in  question 
becomes  a  part  of  the  contract.  That  is,  the  telegraph  com- 
pany cannot  ignore  the  law,  and  set  itself  up  as  superior  to 
it,  but  must  obey  it,  and  transmit  messages  correctly  or  be 
liable  for  its  failure  in  that  respect.  This  is  conceded  as  to 
business  in  the  State,  but  it  is  claimed  that  it  does  not  apply 
to  messages  transmitted  out  of  the  State. 

The  contract  was  made  at  Papillion,  within  this  State ; 
and  there  the  defendant  undertook  to  transmit  correctly  the 
message  to  Kansas  City.  It  did  not  do  so.  The  contract 
of  the  defendant,  therefore,  was  broken,  and  the  plaintiff 
thereby  sustained  damages.  The  place  where  part  of  the 
service  was  to  be  performed  can  make  no  diflference.  The 
contract  was  made  here,  and  was  to  be  in  part  performed  in 
this  State;  and  the  defendant  is  liable  for  the  breach 
thereof. 

We  are  referred  to  the  case  of  TF.  U»  TeL  Co.  t.  Fendte- 
tan,  7  Sup.  Ct.  Rep.,  1126,  as  establishing  a  different  nile. 
In  that  case,  the  ste>tute  of  Indiana  provided  for  a  penalty 
of  $100  in  certain  cases  of  failure  of  a  telegraph  company 
to  perform  its  duty.  A  message  was  transmitted  from 
Indiana  to  a  point  in  Iowa,  and  the  company  there  failed  to 
deliver  the  same.  The  action  was  brought  to  recover  the 
I>enalty,  and  the  United  States  Supreme  Court  held  that  it 
could  not  be  enforced.     In  other  words,  that  the  penal 
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Co.  had  authority  to  open  telegrams  addressed  to  the 
plaintiff  individually,  and  this  one  remained  unopened 
until  about  10  o'clock  A.  M.  of  August  first,  when  the 
plaintiff  reached  his  office,  opened  and  read  the  message. 
The  result  was  that  the  shares  ordered  were  not  purchased 
July  thirty-first,  and  on  the  morning  of  August  first  they 
had  risen  in  the  market  so  that  they  sold  for  $1,700 
more  than  they  did  on  the  morning  of  the  day  before,  and 
the  plaintiff  then  actually  purchased  that  number  of  shares 
and  paid  the  market  rate. 

This  action  was  brought  to  recover  the  sum  of  $1,700. 
The  defendant  by  its  amended  answer  admits  that  the  mes- 
sage was  delivered  at  its  office  at  Great  Neck,  L.  I.,  to  a 
son  of  its  agent,  and,  by  the  letter  of  its  general  manager, 
admits  that  the  error  in  its  transmission  was  that  of  the 
operator  at  Great  Neck,  but  it  alleges  that  at  this  time, 
and  for  a  long  time  previously,  the  defendant  was  using  a 
blank  upon  which  messages  were  usually  written  which  con- 
tained the  following  printed  matter : 

*•  Form  2. 

"THE  WESTERN  UNION  TELEGRAPH  COMPANY. 
'*  All  messages  taken  by  this  company  are  subject  to  the  foUowing  tenns : 
''To  guard  against  mistakes  or  delays,  the  sender  of  a  message  should 
order  it  repeated,  that  is,  telegraphed  back  to  the  originating  office  for 
comparison.  For  this  one-half  the  regular  rate  is  charged  in  addition.  It 
is  agreed,  between  the  sender  of  the  following  message  and  this  company, 
that  said  company  shall  not  bo  liable  for  mistakes  or  delays  in  the  trans- 
mission or  delivery,  or  for  non-delivery  of  any  unrepeated  measa^e, 
whether  happening  by  negligence  of  its  servants  or  otherwise,  beyond  the 
amount  received  for  sending  the  fame ;  nor  for  mistakes  or  delays  in 
the  transmission  or  delivery  or  for  non-delivery  of  any  repeated  mes- 
sage beyond  fifty  times  the  sum  rec-eived  for  sending  the  same,  unless 
specially  insured  ;  nor  in  any  case  from  delays  arising  from  unavoidable 
interruption  in  the  working  of  its  lines  or  for  errors  in  cipher  or  obscure 
messages.  And  this  company  is  hereby  made  the  agent  of  the  sender* 
without  liability,  to  forward  any  message  over  the  lines  of  any  other  com- 
pany  when  necessary  to  reach  its  destination. 

**  Correctness  in  the  transmission  of  messages  to  any  point  on  the  lines  of 
this  company  can  be  insured  by  contract,  in  writing,  stating  agreed 
amount  of  risk,  and  payment  of  premium  thereon  at  the  foUowing  rates, 
in  addition  to  the  usual  charge  for  repeated  messages,  viz.,  one  per  cent, 
for  any  distance  not  exceeding  1.000  miles,  and  two  per  cent,  for  any 
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greater  distance.  No  employee  of  the  company  is  authorized  to  vary  the 
foregoing. 

"  No  responsibility  regarding  messages  attaches  to  this  company  until  the 
same  are  presented  and  accepted  at  one  of  its  transmitting  offices ;  and  if 
a  message  is  sent  to  such  office  by  one  of  the  company's  messengers,  he 
acts  for  that  purpose  as  the  agent  of  the  sender. 

'*  Messages  will  be  delivered  free  within  the  established  free  delivery 
'limits  of  the  terminal  office  —  for  delivery  at  a  greater  distance,  a  special 
charge  will  be  made  to  cover  the  cost  of  such  delivery. 

*'  The  company  will  not  be  liable  for  damages  in  any  case  where  the  claim 
la  not  presented,  in  writing,  within  sixty  days  after  sending  the  message. 

"  Thos.  T.  Eckebt,  General  Manager.         Nobvin  Qbmxs,  PreeidenL 

It  is  also  alleged  in  the  answer  that  plaintiff  had  notice 
of  these  terms  and  conditions. 

I  Upon  the  trial  the  plaintiff  testified:  *'I  am  familiar 
with  the  general  api)earance  of  the  blanks,  with  the  printed 
heading,  which  the  Western  Union  Telegraph  Company 
furnishes  to  persons  whose  business  it  desires,  and  have 
been  so  for  a  good  many  years.  I  have  frequently  sent 
[messages  written  on  such  blanks.  Bundles  of  such  papers 
are  lying  on  the  table  in  my  office,  ready  of  access  to  any 
one  who  desires  to  send  a  message  by  telegraph.  There  is 
quite  a  parcel  of  them  there  always  in  full  view.  I  have 
been  in  the  habit  of  taking  blanks  from  that  pile  and  writ- 
ing mesea^es  on  them  and  sending  them  myself,  and  I 
had  been  previous  to  the  tune  this  message  was  written  on 
the  thirty-first  of  July,  1884.  *  *  *  Q.  Did  you  ever, 
in  point  of  ^a?t,  before  sending  this  message,  read  any  of 
|this  printed  matter  that  is  at  the  head  of  the  blanks  in 
your  office?  A.  No,  sir.  Q.  Had  you,  in  any  way, 
knowledge  of  the  terms  of  those  conditions?  A.  No,  sir.'* 
On  the  trial,  the  defendant  offered  in  evidence  b'ank  form 
No.  2,  aid  insisted  that  the  plaintiff  i^a^  bound  by  its 
terms,  but  the  court  rejected  the  offer  and  ruled  that  the 
terms  were  not  binding  on  the  plaintiff.  But  two  ques- 
tions were  submitted  to  the  jury :  (1)  Whether  the 
defendant  was  negligent  in  transmitting  the  message.  (2) 
The  amount  of  damages.  The  jury  returned  a  verdict  for 
$1,757.86,  upon  which  a  judgment  was  rendered  which  was 
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affirmed  by  the  Geneml  Term,  from  which  the  defendant 
a  ipeals  to  this  court. 

Burton  N.  Harrison^  for  appellant. 

Thomas  O.  Shearman^  for  respondent. 

FoLLET,  Ch,  J. :  This  action  was  tried  and  a  recovery 
had  at  Circuit,  which  was  sustained  at  the  General  Term 
on  the  theory  that  the  contract  between  the  parties  was  the 
one  implied  by  law  when  a  telegraph  company  receives, 
without  conditions,  a  message  for  transmission.  Among 
other  obligations,  implied  in  such  a  case,  is  the  duty  to 
accurately  transmit  and  deliver  to  the  addressee  the  mes- 
sage received,  which  in  this  case  defendant  failed  to  do,  as 
it  admits,  by  reason  of  the  mistake  of  the  operator  who 
received  and  undertook  to  send  forward  the  communication. 
Under  such  a  contract  a  telegraph  company  does  not  insure 
the  accurate  transmission  and  delivery  of  a  dispatch,  but 
undertakes  to  exercise  due  diligence  to  do  so. 

The  question  has  several  times  arisen  whether,  in  actions 
for  damages  against  such  corporations  for  failing  to  accur- 
ately or  promptly  deliver  communications,  a  plaintiff  makes 
out  a  prima  facie  case  by  proving  the  contract  and  its 
breach,  or  whether  the  plaintiff  must  go  further  and  give 
evidence  of  some  negligent  act  of  omission  or  commission 
on  the  part  of  the  corjKjration  or  of  its  agents. 

Rittenhouse  v.  Independent  Line  of  Tel.j  1  Daly,  474 
(44  N.  Y.  263),  was  brought  to  recover  damages  for  falling 
to  correctly  transmit  a  message,  and  it  was  held  that  a 
prima  facie  case  was  made  out  by  showing  that  the  com- 
munication delivered  was  not  a  copy  of  the  one  sent. 

In  Baldwin  v.  U.  S.  Tel.  Co.,  45  N.  Y.  744,  a  dispatch 
was  received  for  ''Erie  Darling,"  but  as  transmitted  it  was 
addressed  to  *'E.  R.  Cooley,"  and  was  not  delivered  to 
Darling  for  several  days ;  and  it  was  held  that  by  proof  of 
these  facts  a  prima  facie  case  was  established. 

In  Breese  v.  U.  8.  Tel.  Co.,  48  N.  Y.  132,  it  was  proved 
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that  a  message  directing  the  purchase  of  $700  in  gold  wm 
changed  to  one  ordering  $7,000  in  gold,  and  it  was  said, 
thongh  not  necessary  for  the  decision  of  the  case,  that  it 
was  not  prima  facie  proof  of  negligence. 

The  rule  laid  down  in  the  first  two  cases  has  been  fol- 
lowed by  the  courts  of  other  States,  and  is  approved  by 
the  text  writers.  Whart.  on  Neg.  sec.  756 ;  Gray  Tel.  sees. 
26,  63,  54,  77 ;  Abb.  Tr.  Ev.  chap.  32 ;  2  Green.  Ev.  sec.  222a. 
note;  2  Shear.  &  Bed.  Neg.  sec.  642;  2  Thomp.  Neg.  837; 
3  Suth.  Dam.  295. 

The  court  correctly  instructed  the  jury  that  the  evidence 
made  out  a  prima  facie  case  of  negligence  against  the 
defendant. 

In  the  cases  holding  that  telegraph  companies  are  only 
liable  when  grossly  negligent,  there  were  contracts  exempt- 
ing them  from  liability,  except  to  refund  the  tolls  received 
for  negligently  sending  or  delivering  the  communication. 
Without  considering  whether  there  is  any  legal  distinction 
to  be  drawn  between  gi^oss  and  ordinary  negligence  in  such 
cases,  it  is  sufficient  to  say  that  these  cases  are  not^germane 
to  the  question  in  the  case  at  bar. 

At  the  time  this  message  was  received  the  plaintiff  was 
one  of  the  defendant's  shareholders,  and  it  was  offered  to 
be  proved,  in  defense  of  the  action,  that  the  board  of 
directors  had  adopted  a  resolution  that  it  would  not  be 
liable  for  mistakes  or  delays  in  the  transmission  or  delivery 
of  unrepeated  messages,  and  would  not  be  liable  for  dam- 
ages arising  from  delays  in  the  transmission  or  delivery  of 
a  repeated  message  beyond  an  amount  specified ;  and  it  was 
insisted  that  he,  being  a  shareholder,  was  chargeable  with 
notice  of  this  resolution.  The  regulations  were  excluded, 
and  the  defendant  excepted.  In  this  there  was  no  error, 
for  a  shareholder  in  a  corporation  is  not  chargeable  with 
constructive  notice  of  resolutions  adopted  by  the  board  of 
directors,  or  by  provisions  in  the  by-laws  regulating  the 
mode  in  which  its  business  shall  be  transacted  with  its  cus- 
tomers, and  the  plaintiff's  rights  arising  out  of  defendant's 
contract  to  transmit  the  message  were  in  no  wise  limited 
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by  its  regulations  or  by-laws  not  brought  to  the  plaintiff's 
knowledge.  Hill  v.  Manchester  &  Salford  Water  Works 
Co.  J  6  B.  &  Adol.  866;  Bice  v.  Peninsular  Clvb^  62  Mich. 
87 ;  Mor.  Corp.  sees.  600,  500a. 

The  court  instructed  the  jury  that  the  plaintiff  was  entitled 
to  recover  the  difference  between  the  market  value  of  the 
stock  on  the  morning  of  July  31st  and  the  sum  which  he 
paid  for  it  on  the  morning  of  the  following  day.  It  dis- 
tinctly appeared  on  the  face  of  the  dispatch  that  it  was  an 
order  to  buy  shares ;  and  in  such  cases  the  liability  of  the 
corporation  not  being  limited  by  a  special  contract,  the 
measure  of  damages  is  the  difference  between  the  market 
value  of  the  shares  at  the  time  when  the  dispatch  should 
have  been  delivered  and  the  sum  paid  for  them  in  the 
market  on  the  receipt  of  the  message.  HitlenJiouse  v.  Tel, 
Co.,  44  N.  Y.  263;  Leonard  v.  Tel.  Co..  41  id.  644 ;  iijfrfre 
V.  W.  U.  Tel.  Co.,  98  Mass.  232;  Western  Union  TeL  Co. 
V.  Hall,  124  U.  S.  444 ;  U.  8.  Tel.  Co.  v.  Wtnger,  65  Pa.  St. 
262 ;  3  Suth.  Dam.  307. 

It  is  insisted  on  behalf  of  the  defendant  that  the  court 
erred  in  excluding  from  the  consideration  of  the  jury  the 
conditions  printed  on  Form  No.  2.  It  is  settled  that  a  tele- 
graph company,  incorporated  under  the  general  statutes  of 
this  State,  may,  by  contract,  limit  its  liability  for  mistakes 
or  delays  in  the  transmission  or  delivery,  or  for  the  non- 
delivery, of  messages  caused  by  the  negligence  of  its  ser- 
vants, if  the  negligence  be  not  gross,  to  the  amount  received 
for  sending  the  dispatch.  Breesev.  U.  S.  Tel.  Co.,  48  >l. 
Y.  132 ;  Kile]/  v.  W.  U.  Tel.  Co.,  109  id.  236.  But  it  has 
never  been  decided  by  the  court  of  last  resort  that  such 
a  comi  aiy  can,  by  notice,  limit  its  liability  for  such  mis- 
takes or  delays. 

Brtese  v.  U.  8.  Tel.  Co.,  45  Barb.  274  (48  N.  Y.  132) 
arose  out  of  the  erroneous  transmission  of  a  message 
written  on  a  blank  containing  printed  conditions,  and  it 
was  held  that  a  party  by  writing  his  dispatch  on  the  blank 
assented  to  the  printed  terms  and  conditions.  In  dis- 
cussing the  question  it  was  said:     *' They  (telegraph  com- 
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I)anies)  can  thus  limit  their  liability  for  mistake  not 
occasioned  by  gross  negligence  or  wilful  misconduct,  and 
this  they  can  do  by  notice  brought  home  to  the  sender  of 
the  message,  or  by  special  contract  entered  into  with  him." 
We  think  this  remark  can  not  be  regarded  as  an  adjudica- 
tion that  the  common  law  liability  of  a  telegraph  company 
may  be  limited  by  a  mere  notice,  unless  it  is  brought  to  the 
personal  knowledge  of  the  sender  of  the  message,  and  he  is 
shown  to  have  assented  to  it.  In  this  State  a  common  car- 
rier may,  by  an  express  contract  with  the  shipper,  exempt 
itself  from  liability  for  loss  or  damage  occasioned  by  the 
negligence  of  its  servants.  Wells  v.  N.  T.  C.  H.  H.  Co., 
24  N.  Y.  181 ;  Bfssell  v.  iV^.  7.  C.  R.  R.  Co.,  26  id.  442 ; 
Poucher  v.  N.  T.  C.  R.  R.  Co.,  49  id.  263 ;  Cragin  v.  N.  T. 
C.  R.  R.  Co.,  61  id.  61 ;  Spiaetti  v.  Atlas  8.  S.  Co.,  80  id.  71  ; 
Mynard  v.  S.  T.  R.  B.  &  N.  T.  R.  R.  Co.,  71  id.  180 ; 
Wheeler  on  Carriers,  76,  86.  But  a  common  carrier  cannot, 
by  notice,  limit  its  common  law  liability  to  safely  carry 
and  deliver  goods  without  evidence  of  the  shipper's  assent 
to  the  limitations  proposed.  HolUster  v.  Nowlen,  19 
Wend.  234 ;  Cole  v.  Goodwin,  id.  261 ;  Clark  v.  Faxton,  21 
id.  153 ;  Camden,  etc.  Trans.  Co.  v.  Belknap,  id.  364 ; 
Dorr  V.  N.  J.  Steam  Nav.  Co.,  11  N.  Y.  486 ;  Blossom  v. 
Dodd,  43  id.  264. 

Telegraph  companies  organized  like  the  defendant  under 
chapter  265  of  the  laws  of  1848,  and  the  acts  amendatory 
thereof  and  supplementary  thereto,  like  companies  incor- 
I)orated  for  the  carriage  of  goods  and  passengers,  owe  duties 
to  the  pubiic.  Such  corporations,  like  railroads,  may  exer- 
cise the  right  of  eminent  domain,  and  they  are  required  to 
exercise  due  diligence  to  transmit  with  celerity  and  skill 
all  messages  delivered  to  them,  subject  to  such  reasonable 
rules  as  may  be  adopted  to  protect  their  rights  and  facili- 
tate the  performance  of  their  duties.  They,  like  common 
carriers,  have  become,necessary .instrumentalities  for  conduc- 
ting the  business  of  the  country,  and  they  owe  the  same 
duty  to  the  public,  and,  we  think,  should  be  held  to  the 
same  rule  in  respect  to  their  right  to  limit  their  liability  by 
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notice.  In  this  State  the  doctrine  that  the  common  law 
liability  could  not  be  limited  without  an  express  contract 
has  been  applied-^to  individuals  and  firms  acting  as  common 
carriers,  as  well  as  to  corporations. 

In  MacAndrew  v.  Electric  Tel.  Co.  (17  Com.  B.  3),  it  was 
said  that  the  common  law  liability  of  a  telegraph  company 
may  be  limited  by  notice,  but  the  report  of  the  case  does 
not  show  whether  the  message  was  written  on  a  blank  with 
or  without  conditions.  But  in  England  it  was  held  that 
carriers  could,  by  notice,  limit  their  liability  for  the  loss  of 
goods,  even  in  cases  of  gross  negligence,  which  resulted  in 
statutes  providing  that  their  liability  could  not  be  limited 
except  by  an  express  contract.  (Sec.  6,  chap.  68,  11  Geo. 
IV.  and  1  Wm.  IV ;  sec.  7,  chap.  31,  17  &  18  Vic.) 

In  Cletnent  t.  Western  Union  Teh  Co.,  137  Mass.  463,  a 
message  not  written  upon  one  of  the  defendant' s  blanks 
was  sent  to  its  office  for  transmission.  It  was  forwarded  in 
due  time,  but  was  not  delivered  by  the  office  at  which  it  was 
received.  In  an  action  brought  for  the  recovery  of  damages 
occasioned  by  the  failure  to  deliver,  it  appeared  that  the 
plain tiflfs  agent  who  sent  the  message  knew  the  terms  and 
conditions  on  which  the  defendant,  by  its  rales,  provided 
that  messages  should  be  sent  over  its  line  as  set  forth  in  the 
blank  then  in  use  by  it,  and  it  was  held  that  this  knowledge 
of  the  plaintiff  s  agent  w^as  binding  upon  him,  and  that  no 
recovery  could  be  had. 

In  the  case  last  cited  a  different  rule  was  applied  to  tele- 
ga ph  companies  from  the  one  applied  by  the  same  court  to 
express  companies.  In  Oott  v.  Dinsmore^  111  Mass.  45,  the 
pliiintitf  shipped  goods  by  express,  not  taking  at  the  time 
the  usual  receipt  containing  printed  conditions  limiting  the 
liability  of  the  company,  with  which  the  plaintiff  was 
familiar,  he  having  been  in  its  employment  and  issued 
many  such  receipts.  It  was  held  that  mere  notice 
brought  home  to  the  owner  of  the  goods,  by  which  the 
carrier  seeks  to  limit  its  common  law  liability,  and  the 
terras  of  which  are  not  expressly  assented  to,  were  insuffi- 
cient to  defeat  a  claim  for  loss.    The  court  said:     "Nor 
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does  the  knowledge  of  the  regulation  which  the  plaintifl* 
had  previously  acquired  while  in  defendant's  employment 
subject  him  to  limitations  imposed  by  the  receipt."  In 
Ellis  V.  American  Tel.  Co.^  13  Allen,  226,  the  reasons  are 
clearly  and  satisfactorily  stated  for  the  existence  of  the 
role  that  telegraph  companies  are  not,  unless  they  so 
expressly  contract,  held  to  warrant  or  insure  the  accurate 
transmission  or  prompt  delivery  of  messages,  and  are  only 
liable  for  negligence.  But  we  find  no  satisfactory  reason 
in  ^this  or  in  any  case  for  a  rule  that  such  companies 
may,  by  notice,  limit  their  liability  for  negligence,  nor  do 
we  see  any  in  the  nature  of  the  business  in  which  they  are 
engaged.  Carriers  and  telegraph  companies  are  alike 
engaged  in  quaei  public  employments,  and  persons  are, 
from  necessity,  compelled  to  employ  the  latter  without 
more  opportunity  for  choice  and  deliberation  than  when 
they  select  the  former.  As  before  shown,  the  liability  on 
contract  of  carriers  of  goods  which  is  implied  by  law  can 
not  be  limited  by  notice,  and  it  is  difficult  to  see  why  tele- 
graph companies  should  be  permitted  to  limit  a  much  less 
onerous  obligation  by  a  mere  notice. 

The  judgment  should  be  affirmed,  with  costs. 

Dissenting  opinion  by  Bradley  and  Brown,  J  J, 


Note. —  See  Index  to  this  and  to  previous  volumes,  titles  "  Limiting 
Liability,"  '*  Damages ;"  also  "  Notes  *'  on  said  subjects. 

The  telegraph  law  seems  to  be  quite  well  settled  in  New  York  State,  this 
being  the  only  referred  to  case  during  the  period  covered  by  this  volume. 

Earlier  cases  are  chose  reported  in  note,  vol.  2.  p.  684,  and  those 
reported  at  pages  647,  650,  660,  660,  674  and  670  of  said  volume. 
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J.  T.  Young  v.  Western  Union  Telegraph  Compact. 

North  Carolina  Supreme  Court,  Od.  IS,  1890. 

(107.N.  C.  870.) 
Delay  of  telioram.— Damaobs  — Rights  of  Addressee. 

(Head-note  by  the  court) : 

Where  a  telegraph  company  received  for  transmission  the  following 
message :  '*  Come  in  haste ;  your  wife  is  at  the  point  of  death,**  and 
failed  to  deliver  the  same  for  eight  days,  though  the  reoeiver's  plaoe  d 
business  was  well  known,  and  within  a  short  distance  of  the  office  of  the 
company  in  the  town  in  which  the  receiver  resided,  whereby  he  was  pre" 
vented  from  being  present  at  his  wife's  death,  or  attending  her  funeral, 
held,  (1)  there  was  gross  negligence,  and  the  receiver  was  entitled  to 
maintain  an  action  for  the  tort ;  (2)  the  plaintiff  is  entitled,  in  addition 
to  the  nominal  damages,  to  recover  compensation  for  the  mental  <^Tig*ii»i* 
inflicted  on  him  by  the  negligence  of  the  defendant. 

Cases  of  tliis  series  cited  in  opinion  :  Wadsworth  v.  W,  U.  2W.  Co,,  toL  8, 
p.  736 ;  Chapman  v.  TT.  U.  Tel.  Co,,  vol.  8,  p.  670 :  Beesa  ▼.  W.  U.  TeL 
Co.,  voL  8,  p.  640;  W,  U.  Tel.  Co.  v.  Adam8,po$t;  W.  U.  TO.  Co.  v. 
Broeeehe,  voL  8,  p.  815  ;  W.  U.  Tel.  Co.  v.  Cooper,  voL  2,  p.  705 ;  Siuart 
V.  W.  U.  TeL  Co.,  vol.  2,  p.  771 ;  So  Relle  v.  W.  U.  Tel.  Co.,  voL  1,  p 
848 ;  Chdf,  Ae.  Co.  v.  I.  Levy^  voL  1,  p.  586  ;  Oulf,  dtc.  Co.  v.  J,  T.  JLecy, 
vol.  1,  p.  548  ;  Qulf,  Ac.  Ry.  Co.  v.  MiUer,  vol.  2,  p.  781 ;  W.  U.  TeL  Co. 
V.  Simpmm,  vol.  2,  p.  819 ;  Loper  v.  W.  U.  Tel.  Co.,  vol.  2,  p.  791  ;  Mart 
▼.  W,  U.  Tel.  Co.,  vol.  2,  p.  720 ;  W.  U.  Tel.  Co.  v.  Fatman,  voL  1,  p. 
666  ;  TT.  U.  Tel.  Co.  v.  Reynolds,  vol.  1,  p.  487 ;  Logan  v.  IT.  U.  TeL  Co., 
vol.  1,  p.  285;  Went  v.  W.  U.  Tel.  Co.,  voL  2,  p.  588;  RueeeUy.  W,  U. 
Tel.  Co.,  vol.  1,  p.  653. 

C.  Manly  and  F.M.  Simmons  (0.  ff.  Ouion  filed  a  hTief), 
for  plaintiflf. 

W.  W.  ClarJc^  for  defendant. 

Clark  •  J. :  This  was  a  civil  action  tried  before  Boykin, 
J.,  at  the  fall  term,  1889,  of  Craven  Superior  Court^  upon 
demurrer  to  the  complaint. 
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The  complaint  alleges,  in  substance,  that,  on  26th  Febm- 
ary,  1889,  the  step  father  of  plaintiffs  wife,  at  Greenville, 
S.  C.,  at  whose  house  the  wife  was  on  a  visit,  delivered  to 
the  defendant  telegraph  company  the  following  telegram, 
paying  the  sum  charged  for  its  transmission : 

Qbxksville,  S.  C,  Feb.  S6, 1889. 
"  To  J,  T.  Young,  New  Berne,  N.  C:  Come  in  haste.    Your  wife  is  at  the 
point  of  death.  **  [Signed]  J.  W.  Rick." 

That  the  telegram  was  received  by  the  agent  of  defend- 
ant at  New  Berne,  on  the  27th  of  February,  and  with 
ordinary  care  and  attention  could  have  been  delivered  to 
plaintiff  within  a  few  minutes  after  its  receipt,  as  the  plaint- 
iff s  residence  and  place  of  business  were  well  known,  the 
latter  being  on  a  principal  street,  within  400  yards  of  the 
telegraph  office,  and  plaintiff  had  been  a  resident  many 
years,  continuously,  in  New  Berne,  engaged  in  business 
there;  that,  by  the  gross  negligence  of  defendant,  the 
plaintiff  had  no  notice  of  such  telegram  until  the  reoeipt  of 
a  letter  from  the  sender  on  March  6th,  whereupon  he  went 
to  defendant's  office  on  March  6th,  and  demanded  the  tele- 
gram, which  was  then  delivered  to  him ;  that  the  plaintiff  was 
continuously  in  New  Berne,  at  his  usual  place  of  business, 
from  February  26  till  March  6,  1889  ;  that  had  the  telegram 
been  delivered  with  reasonable  promptness  he  could  have 
had  the  consolation  of  being  with  his  wife  in  her  last 
moments,  and  of  attending  her  funeral,  but  by  reason  of 
aforesaid  gross  negligence  on  the  part  of  the  defendant,  the 
death  and  burial  of  his  wife  took  place  without  any  know- 
ledge thereof  on  the  part  of  the  plaintiff ;  that  the  plaintiff 
has  suffered  great  pain,  mental  anguish,  and  distress  by 
reason  of  the  gross  negligence  and  delay  in  transmitting 
and  delivering  the  telegram,  and  demands  damages.  The 
defendant  demurred  to  the  complaint  on  the  ground  that 
''It  does  not  state  facts  sufficient  to  constitute  a  cause  of 
action,  in  that  the  only  damage  which  it  is  alleged  that 
plaintiff  has  sustained  is  mental  anguish  and  grief  by 
reason  of  the  plaintiffs  not  being  able,   on  account  of 
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defendant's  failure  to  deliver  the  message,  to  be  present 
with  his  wife  during  her  illness  and  attend  her  funeral. '  * 

The  demurrer  was  overruled,  and  defendant  appealed. 
In  addition  to  the  ground  of  demurrer  set  out  in  the  record 
the  defendant  demurred  ore  tenus  in  this  court  that  the 
complaint  did  not  state  a  sufficient  cause  of  action,  in  that 
the  plaintiff  was  not  a  party  to  the  contract,  and  therefore 
could  not  maintain  an  action  for  its  breach. 

Upon  the  question  whether  the  receiver  can  maintain  the 
action,  Shearman  &  Bedfield  on  Negligence,  section  B6iK 
say:  "We  think,  therefore,  upon  the  principle  of  the^se 
decisions,  a  telegraph  company  is  responsible  for  ite  negli- 
gence to  a  person  to  whom  a  message  is  addressed,  as  well 
as  to  the  sender.    If  it  were  not  so,  it  is  obvious  that  the 
receivers  of  telegrams  would  often  receive  great  damages 
without  any  means  of  redresg."     There  is  ample  authority 
to  the  same  eflfect :  Wtidsworth  v*  Western  Union  Tele- 
graph Co.,  86  Tenn.  695;  Elwood  v.   Telegraph  Co.,  45  N. 
Y.  549;  Bllis  v.  Telegraph  Co,,  13  Allen,  227;  iV.  Y.  P. 
Co.  V.  Dry  burg,  35  Pa.  St.  298 ;  Market  v.  Telegraph  Co., 
19  Mo.  App.  80,  and  many  others.     This,   while  not  the 
English  rule,  is  stated  by  Gray  on  Telegraphs,  section  65 ;  2 
Thomp.  Neg.  847 ;  5  Lawson's  Rights  &  Rem.,  sec.  1972 ; 
and  Whart.  on  Neg.,  sec.  758,  to  be  the  invariable  rule  in 
this  country.    The  following  may  be  summed  up  as  the 
reasons  assigned  therefor :  (1)  That  a  telegraph  company  is 
a  public  agency,  and  responsible,  as  such,  to  anyone  injured 
by  its  negligence,  or  at  least  it  is  the  common  agent  of 
sender  and  receiver,  and  responsible  to  each  for  any  injury 
sustained  by  them,  respectively,  by  its  negligence.     (2) 
That  in  a  case  like  this  the  receiver  is  the  beneficiary  of  the 
contract,  and  the  injury,  if  any,  caused  by  the  company's 
negligence,   must  be  to  him ;  (3)  The  message  is  the  pro- 
perty of  the  party  addressed  in  analogy  to  a  consignee  of 
goods.     (4)  That,  upon  the  face  of  the  message  such  as  this, 
the  sender  is  the  agent  of  the  receiver,  and  the  latter,  as 
the  principal,  can  maintain  an  action  for  breach  of  the  con- 
tract, or  for  a  tarty  if  injury  is  done  him  by  negligence  in 
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performance  of  the  duty  contracted  for.  "The  company's 
employment  is  of  a  public  character,  and  it  owes  the  duty 
of  care  and  good  faith  to  both  sender  and  receiver."  3 
Sutherland  Dam.  314.  This  author  goes  on  to  state  that 
where  there  is  gross  or  wilful  negligence  the  action  can  be 
brought  either  for  tort  or  on  contract,  and,  in  case  of  mis- 
feasance, the  company  is  liable  also  to  the  parties  as  wrong- 
doers. 

Upon  authority  and  reason  we  think  it  clear  that  the 
plaintiff  could  maintain  the  action,  and,  whether  it  is  an 
action  ex  contractu  for  breach  of  the  contract  of  speedy  and 
safe  transmission,  or  ex  delicto  for  negligence  and  violation 
of  the  duty  which  the  defendant  owed  as  a  public  corpora- 
tion, or  as  a  common  agent  of  sender  and  receiver,  at  least 
nominal  damages  could  be  recovered. 

*'  The  principle  that  for  the  violation  of  every  legal  right, 
nominal  damages,  at  least,  will  be  allowed,  applies  to  all 
actions,  whether  for  tort  or  breach  of  contract,  and  whether 
the  right  is  personal,  or  relates  to  property."  1  Sutherland 
Dam.  11.  Where  "there  is  a  neglect  of  duty  by  a  tele- 
graph company  and  an  infraction  of  the  plaintiff's  right  to 
have  care  and  diligence  used  in  the  sending  and  delivery  ol 
his  message,  he  is  entitled  to  nominal  damages  at  least." 
Ibid. 

The  other  question,  and  the  one  most  earnestly  pressed 
ui)on  our  consideration,  is  whether  the  plaintiff  can  recover 
for  mental  pain  and  anguish  when  there  has  been  no  physi- 
cal injury. 

In  Shear.  &  Red.  on  Neg.,  sec.  605,  it  is  said :  "In  case 
of  delay  or  total  failure  of  delivery  of  messages  relating  to 
matters  not  connected  with  business,  such  as  personal  or 
domestic  matters,  we  do  not  think  that  the  company  in 
fault  ought  to  escape  with  mere  nominal  damages  on 
account  of  the  want  of  strict  commercial  value  in  such  mes- 
sages. Delay  in  the  announcement  of  a  death,  an  arrival, 
the  straying  or  recovery  of  a  child,  and  the  like,  may  often 
be  productive  of  an  injury  to  the  feelings  which  cannot 

easily  be  estimated  in  money,  but  for  which  a  jury  should 
VOL.  Ill — 47. 
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be  at  liberty  to  award  fair  damages.  Yet,  in  such  cases, 
the  damages  oaght  not  to  be  enhanced  by  evidence  of  any 
circumstances  which  could  not  reasonably  have  been  antici- 
pated as  probable  from  the  language  of  the  written  message.' ' 

This  paragraph  was  cited  and  approved  by  the  Court  of 
Appeals  of  Kentucky  in  an  opinion  filed  in  June  of  this 
year  {Chapman  v.  Western  Union  Telegraph  Co.,  13 
S.  W.  Rep.  880),  in  which  the  court  says  :  ''  This  seems  to 
us  to  be  the  true  rule  —  one  which  is  in  accord  with  reason, 
and  necessary  to  a  proi)er  protection  of  individual  right, 
and  the  interests  of  the  public." 

In  this  case  the  court  held  that  the  plaintiff  could  recover 
damages  for  delay  in  the  delivery  of  a  message  announcing 
the  illness  and  death  of  the  plaintiffs  father,  and  says : 

"Many  of  the  text- writers  say  that  a  person  cannot 
recover  damages  for  mental  anguish  alone,  and  that  he  can 
recover  such  damages  only  where  he  is  entitled  to  recover 
some  damages  upon  some  other  ground.  It  wiU  generally 
be  found,  however,  that  they  are  speaking  of  cases  of  j)er- 
sonal  injury.  If  a  telegraph  company  undertakes  to  send  a 
message,  and  it  fails  to  use  ordinary  diligence  in  doing  so, 
it  is  certainly  liable  for  some  damage.  It  has  violated  its 
contract ;  and,  whenever  a  party  does  so,  he  is  liable  at 
least  to  some  extent.  Every  infraction  of  a  legal  right 
causes  injury,  in  contemplation  of  law.  The  party  being 
entitled  in  such  a  case  to  recover  something,  why  should 
not  an  injury  to  the  feelings,  which  is  often  more  injurious 
than  a  physical  one,  enter  into  the  estimate  ?  Why  being 
entitled  to  some  damage  by  reason  of  the  other  party's 
wrongful  act,  should  not  the  complaining  party  recover 
all  the  damage  arising  from  it?  It  seems  to  us  that 
no  sound  reason  can  be  given  to  the  contrary.  The 
business  of  telegraphing,  while  yet  in  its  infancy,  is 
already  of  wonderful  extent  and  importance  to  the 
public.  It  is  growing,  and  the  end  cannot  yet  be 
seen.  A  telegraph  company  is  a  quasi  public  agent,  and 
as  such  it  should  exercise  the  extraordinary  privileges 
accorded  to  it  with  dilicrence  to  the  oublic.     If  in  matters 
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of  mere  trade  it  negligently  fails  to  do  its  duty,  it  is 
responsible  for  all  the  natural  and  proximate  damage.  Is 
it  to  be  said  or  held  that,  as  to  matters  of  far  greater  inter- 
est to  a  person,  it  shall  not  be  because  feelings  or 
affections  only  are  involved?  If  it  negligently  fails  to 
deliver  a  message  which  closes  a  trade  for  $100,  or  even 
Jess,  it  is  responsible  for  the  damage.  It  is  said,  however, 
that  if  it  is  guilty  of  like  fault  as  to  a  message  to  the  hus- 
band that  the  wife  is  dying,  or  the  father  that  his  son  is 
dead,  and  will  be  buried  at  a  certain  time,  there  is  no 
responsibility  save  that  which  is  nominal.  Such  rule,  at 
first  blush,  merits  disapproval.  It  would  sanction  the 
company  in  wrong-doing.  It  would  hold  it  responsible  in 
matters  of  least  importance,  and  suffer  it  to  violate  its 
contracts  with  impunity  as  to  the  greater.  It  seems  to  us 
that  both  reason  and  public  policy  require  that  it  should 
answer  for  all  injury  resulting  from  its  negligence,  whether 
it  be  to  the  feelings  or  the  purse,  subject  only  to  the  rule 
that  it  must  be  the  direct  and  proximate  consequence  of 
the  act. 

"  The  injury  to  the  feelings  should  be  regarded  as  a  part 
of  the  actual  damage,  and  the  jury  be  allowed  to  consider 
it.  If  it  be  said  that  it  does  not  admit  of  accurate  pecu- 
niary measurement,  equally  so  may  it  be  said  of  any  case 
where  mental  anguish  enters  into  the  estimate  of  injury  for 
a  wrong,  and  it  furnishes  no  sufficient  reason  why  an 
injured  party  should  not  be  allowed  to  look  to  the  wrong- 
doer for  reparation.  If  injury  to  the  feelings  be  an  ele- 
ment to  the  actual  damages  in  slander,  libel  and  breach  of 
promise  cases,  it  seems  to  us  it  should  equally  be  so  con- 
sidered in  cases  of  this  character.  If  not,  then  most 
grievous  wrongs  may  often  be  inflicted  with  impunity ;  legal 
insult,  added  to  outrage  by  the  party,  by  offering  one 
cent,  or  the  cost  of  the  telegram,  as  compensation  to  the 
injured  party.  Whether  the  injury  be  to  the  feelings,  or 
pecuniary,  the  act  of  the  violator  of  a  right  secured  by 
contract  has  caused  it.  The  source  is  the  same  and  the 
iriolator  should  answer  for  all  the  proximate  damages." 
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In  Indiana  and  Texas,  opinions  to  the  same  effect  have 
also  been  filed  during  the  present  year.     In  the  Indiana 
case,  Reese  ▼•  IF.  17.  TeL  Co.^  in  the  Supreme  Court  of  that 
State  (March,  1890),  123  Ind.  294,  Berkshire,  J.,  says: 
*' Although  the  telegram  had  no  relation  to  any  business 
transaction  which  would  have  involved  dollars  and  cents 
merely,  this  did  not  justify  the  appellee  in  neglecting  its 
duty.    It  had  undertaken  for  a  valuable  consideration  to 
deliver  the  message  promptly,  and  its  failure  so  to  do,  or 
to  make  reasonable  effort  in  that  direction,  was  negligence, 
and  a  violation  of  its  undertaking.     The  diligence  which  a 
telegraph  company  is  required  to  use  in  the  delivery  of  a 
message  will  be  determined  to  some  extent  from  the  charac- 
ter and  importance  of  the  message.    Upon  humane  grounds, 
messages  like  the  one  here  involved,  should  be  promptly 
delivered,  and  should  be  regarded  as  of  more  importance  to 
the  parties  concerned  than  mere  business  messages,  and,  in 
promptness  of  delivery,  should  have  preference  over  mes- 
sages of  the  latter  class.     *    *    *    From  the  information 
it  had  before  it  when  it  entered  into  the  undertaking,  the 
appellee  was  bound  to  know  that  mental  anguish  might, 
and  most  probably  would,  come  to  some  person  in  case  it 
failed  to  act  promptly  in  transmitting  and  delivering  the 
dispatch,  and  therefore  such  a  result  was  contemplated 
when  the  message  was  delivered  by  the  appellant  to  the 
appellee's  agent  at  Jamestown,  and  is  within  the  undertak- 
ing.    *    *    *    The  appellant  having  suffered  great  mental 
anguish,  because,  as  he  alleges,  of  the  failure  to  promptly 
deliver  the  message,  it  would  be  a  harsh  rule  which  would 
deny  to  him  all  redress  except  the  mere  pittance  which  he 
paid  to  have  the  telegram  transmitted  and  delivered.    Some 
of  the  authorities  seek  to  draw  a  distinction  as  to  the  right 
to  recover  damages  for  mental   suffering,   between  cases 
where  there  may  be  a  recovery  for  pecuniary  loss,  and  cases 
where  there  is  or  can  be  no  pecuniary  loss,  to  which  class 
the  present  action  belongs.     With  this  distinction  we  have 
no  sympathy,  and  confess  we  can  see  no  good  reason  for  it 
to  rest  upon.     If  a  telegraph  company  undertakes  to  trans- 
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mit  and  deliver  promptly  a  message  wherein  dollars  and 
cents  are  alone  involved,  and  its  negligence  occasions  loss, 
it  is  conceded  by  all  the  authorities  that  it  may  be  com- 
pelled to  respond  in  damages.  Why?  Because  it  has 
negligently  broken  its  agreement,  or,  as  is  sometimes 
said^  failed  to  perform  a  duty  which  it  owed  to  the  sender 
of  the  message,  or  to  the  person  to  whom  it  is  addressed,  as 
the  case  may  be.  For  the  same  pecuniary  consideration  it 
undertakes  to  transmit  and  deliver  a  message  informing  a 
husband  of  the  dangerous  illness  of  his  wife,  the  wife  of 
her  husband,  the  parent  of  the  child,  the  child  of  the 
parent,  and  it  negligently  fails  to  deliver  the  telegram,  and, 
as  a  result,  the  sick  relation  dies  without  having  the  com- 
forting presence  of  a  husband,  wife,  father,  mother,  son  or 
daughter,  with  all  the  benefit,  physical  and  mental,  which 
would  follow.  Is  it  to  be  said  that,  under  such  circum- 
stance, the  most  that  the  telegraph  company  is  liable  for  is 
nominal  damages,  because  of  greater  mental  anguish  suf- 
fered by  the  sender  of  the  telegram,  who  may  be  the  father, 
mother,  husband,  wife  or  child  ?  In  our  judgment  no  such 
rule  can  or  should  prevail.  In  failing  to  promptly  deliver 
the  telegram  the  telegraph  company  negligently  fails  to 
perform  a  duty  which  it  owes  to  the  sender  of  a  telegram, 
and  should  be  held  liable  for  whatever  injury  follows  as 
the  proximate  result  of  its  negligent  conduct.  It  is  not  a 
mere  breach  of  contract,  but  a  failure  to  perform  a  duty 
which  rests  upon  it  as  a  servant  of  the  public.  In  our  opinion 
the  appellant  is  entitled  to  recover  damages  for  the  mental 
suffering  which  he  has  endured,  and  his  measure  of  dam- 
ages is  the  amount  paid  for  the  transmission  of  the  mes- 
sage, and,  in  addition,  what  would  seem  to  be  just  as  a  com- 
pensation for  his  mental  anguish." 

In  the  other  case  — TT.  U.  Tel.  Co.  v.  Moore  (Feb.,  1890), 
76  Tex.  66  —  the  court  held  that  '*  A  message  delivered  for 
transmission  to  a  telegraph  company,  containing  the  words, 
'Billy  is  very  low.  Come  at  once,'  is  sufficient  to  apprise 
the  company  that  the  message  refers  to  a  near  relative  of 
ihA  Derson  to  whom  it  is  addressel,  and  of  the  fact  that 
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mental  suffering  is  likely  to  result  from  a  failure  to  trans- 
mit the  message  with  diligence  and  dispatch,"  and  says: 
*'  In  the  case  of  Telegraph  Co*  v.  Adams,  76  Tex.  531,  it 
was  held,  in  effect^  that  a  recovery  could  be  had  for  mental 
suffering  resulting  from  a  failure  to  deliver  with  diligence 
a  telegraphic  message  announcing  the  sickness  or  deatJi  of 
a  relative,  provided  the  language  employed  in  the  message 
was  reasonably  suflScient  to  put  the  company  ui)on  inquiry 
as  to  the  relationship  between  such  i)erson  and  the  party 
addressed,  and  to  apprise  them  that  its  object  was  to  afford 
the  party  an  opportunity  to  attend  upon  his  relative  in  his 
last  sickness,  or  to  be  present  at  the  funeral  in  case  of 
death.    The  same  principle  was  affirmed  in  the  case  of  Tde- 
graph  Co.  v.  Feegles^  76  Tex.  636,  decided  at  the  same  tenn, 
and  Telegraph  Co.  v.  Broesche,  72  Tex.  664  (1889).         / 
In  Telegraph  Co.  v.  Cooper,  71  Tex.  607  (1888),  Col- 
lard,  J.,  says:  '* Appellant  claims  that  its  demurrers  to 
plaintiff's  petition   should  have  been  sustained,   because 
injury  to  feelings  disconnected  from  an  actual  x>6rsonal 
injury  are  exemplary  damages,  and  the  facts  alleged  are 
not  sufficient  to  recover  exemplary  damages.     The  very 
question  raised  here  was  before  the  Supreme  Court  in  the 
case  of  Stuart  v.  Telegraph  Co.,  66  Tex.  680,  and  the  court 
after  discussing  the  So  SeUe  Case,  66  Tex.  310,  and  the 
two  Levy  Cases,  59  Tex.  643,  663,  the  case  of  Hays  v.  Rail- 
road^  46  Tex.   272,   and  other  authorities,  uses  the  fol- 
lowing language :  '  But  it  is  claimed  that  the  mental  is  an 
incident  to  the  bodily  pain,  and  that,  without  the  latter,  the 
former  cannot  be  considered  as  actual  damages.      In  cases 
of  bodily  injury  the  mental  suffeiing  is  not  more  directly 
and  naturally  the  result  of  the  wrongful  act  than  in  -this 
case — not  more  obviously  the  consequences  of  the  wrong 
done  than  in  this  case.     What  difference  exists  to  make  the 
claimed  distinction  ?   That  it  is  caused  by  and  contemplated 
in  doine:  the  wrongful  act  is  the  principle  of  liability.     The 
wrong-doer  knows  that  he  is  doing  this  damage  when  he 
afflicts  the  mind  by  withholding  the  message  of  mortal  ill- 
ness  as  well  as  by  a  wound  to  the  person.'     The  conclusion 
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derived  from  the  opinion  in  the  case,  from  which  the  fore- 
going  extract  is  taken,  is  that  injury  to  the  feelings  caused 
by  the  failure  to  deliver  a  message  relating  to  domestic 
affairs,  where  the  failure  is  the  result  of  negligence  on 
the  part  of  the  company  or  its  servants,  is  an  element  of 
actual  damages.  The  same  principle  was  decided  by 
the  Commission  of  Appeals  in  the  case  of  RaUway 
€}o.  V.  MUler,  erroneously  styled  in  the  reports  Mail' 
way  Co.  T.  WUsoUf  69  Tex.  739,  and  it  was  held  that 
the  right  to  recover  would  not  depend  upon  the  degree  of 
negligence  causing  the  injury.  If  the  inexcusable  negli- 
gence of  the  defendant's  servants  is  found  to  be  the  proxi- 
mate cause  of  the  injury,  damages  may  be  recovered  com- 
mensurate with  the  injury.' V 

In  Telegraph  Co.  r.  Simpson,  73  Tex.  422,  the  court 
reaffirmed  the  same  doctrine  as  does  Loper  v.  Telegraph 
Co.,  70  Tex.  689,  which  is  exactly  like  our  case,  except  that 
the  relationship  was  that  of  a  mother  who  was  prevented 
from  being  at  her  son's  death  bed  and  burial  by  negli- 
gent delay  in  the  delivery  of  the  telegram. 

In  a  recent  case  (1883)  decided  in  the  Supreme  Court  ol 
Tennessee  ( Walworth  v.  W.  U.  Tel.  Co.,  86  Tenn.  695), 
that  court  affirms  the  same  doctrine,  and  Caldwell,  J., 
after  quoting  the  authorities  to  the  effect  that  damages  for 
mental  anguish  cannot  usually  be  given  in  an  action  fox 
breach  of  contract,  says:  "These  are  but  illustrations 
and  applications  of  the  general  rule  which  we  have  already 
stated  for  the  estimation  of  damages  in  actions  for  breach 
of  contract.  They  serve  the  purpose  of  showing  that,  in 
the  ordinary  contract,  only  pecuniary  benefits  are  contem- 
plated by  the  contracting  parties ;  and  that  therefore  the 
damages  resulting  from  the  breach  of  such  a  contract  must 
be  measured  by  pecuniary  standards  ;  and  that,  where  other 
than  pecuniary  benefits  are  contracted  for,  other  than  pecu- 
niary standards  will  be  applied  in  the  ascertainment  of  the 
damages  flowing  from  the  breach.  The  case  before  us  (so 
far  as  it  is  an  action  for  the  breach  of  contract)  is  subject  to 
the  same  general  rule  ;  and  the  defendant  is  answerable  in 
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damages  for  the  breach  according  to  the  nature  of  the  con- 
tract, and  the  character  and  extent  of  the  injury  suffered 
by  reason  of  its  non-performance.  The  messages  were  sent 
for  a  particular  purpose,  which  was  disclosed  upon  their 
face,  and  of  which  the  defendant  had  full  notice.  That 
purpose  was  not  of  a  pecuniary  nature.  There  was  no  offer 
or  instruction  to  buy  or  sell  anything ;  no  proposition  or 
promise  with  respect  to  *  any  business  transaction.  The 
messages  were  of  far  greater  importance  to  the  receiver 
than  any  of  these.  Her  brother  was  lying  at  the  point  of 
death,  in  easy  rea^h  of  her.  It  was  information  of  this  fact 
that  the  defendant  first  undertook  to  convey  to  her  for  a 
stipulated  sum,  and  which,  if  conveyed  promptly,  would 
have  enabled  her  to  be  with  him  in  his  last  moments,  and 
would  have  saved  her  the  injury  of  which  she  complains. 
Then  her  brother  died  away  from  her ;  his  body  needed  her 
attention,  and  would  have  received  it,  as  owned,  if  the 
defendant  had  done  its  duty.  It  was  intelligence  of  the 
death  which  the  defendant  agreed,  in  the  second  place,  to 
communicate  to  her.  The  messages  were  proper  in  langu- 
age, and  lawful  in  puipose.  She  was  entitled  to  the  infor- 
mation they  contained,  and  to  whatever  benefits  that  infor- 
mation would  have  conferred  upon  her,  even  though  such 
benefits  were  mainly  or  altogether  to  the  feelings  or  affec- 
tions. The  defendant  contracted  that  she  should  have 
those  benefits,  and  that  she  should  be  spared  whatever  x>ain 
or  anguish  such  information,  promptly  conveyed,  would 
prevent.  By  all  the  authorities,  including  our  Code,  it  was 
the  duty  of  the  defendant  to  transmit  and  deliver  these  mes- 
sages '  correctly  and  without  unreasonable  delay ;'  and,  in 
failing  to  do  so,  it  became  responsible  for  all  loss  or  injury 
occasioned  thereby.  Code,  MiU  &  V.,  sections  1541,  1642; 
Marr  r.  Telegraph  Co.,  I  Pickle,  329 ;  Gray,  Tel.,  sec- 
tions 81-82,  et  seq.;  Cooley,  Torts,  646-647  ;  Whart.  Neg., 
sec.  767  ;  3  Suth.  Dam  ,  298-300  ;  Shear  &  Red.  Neg.,  sec. 
605.  This  rule  of  damages  is  enforced  by  the  Supreme 
Courts  of  Georgia,  Virginia  and  other  States,  even  where 
the  message  is  in  cipher.     Telegraph  Co.  r.  Fatman.  73 
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6a.  286  (54  Amer.  Rep.  877) ;   Telegraph  Co.  ▼.  Rey» 

noldSf  77  Va.  173  (46  Amer.  Rep.  715),  and  reporter's  note 
at  end  of  case.  It  is  true  that  most  of  the  adjudged  cases 
in  which  telegraph  companies  have  been  required  to  respond 
in  damages  for  their  negligence  have  involved  questions  ol 
pecuniary  loss  ;  but  we  cannot  agree  that  for  that  reason 
the  liability  should  attach  and  be*  enforced  in  such  cases 
only.  Telegraphy  is  of  comparatively  recent  origin,  and 
the  law  concerning  the  duty  and  liabilities  of  telegraph 
companies  has  hardly  passed  its  infancy,  and  cannot  be 
expected,  at  so  early  a  day  in  its  history,  to  be  settled,  even 
in  its  important  parts,  by  a  long  line  of  concurring 
decisions. 

^'  In  addition  to  this,  it  is  but  reasonable  to  presume  that 
such  a  flagrant  breach  of  plain  obligation,  with  respect  to 
matters  so  near  the  heart,  and  so  accustomed  to  the  respect 
of  all  mankind,  as  is  here  averred,  has  but  seldom  occurred, 
and  therefore  has  but  seldom  been  brought  to  the  atten- 
tion of  the  courts  of  this  country.  To  hold  that  the  defend- 
ant is  not  liable,  in  this  case,  for  the  wrong  and  injury  done 
to  the  feelings  and  affections  of  Mrs.  Wadsworth  by  its 
default  would  be  to  disregard  the  purpose  of  the  telegrams 
altogether,  and  to  violate  the  rule  of  law  which  authorizes 
a  recovery  of  damages  appropriate  to  the  objects  of  the 
contracts  broken ;  and,  furthermore,  such  a  holding  would 
justify  the  conclusion  that  the  defendant  might,  with  impu- 
nity, have  refused  to  receive  and  transmit  such  messages  at 
all,  and  that  it  has  the  right  in  the  future  to  do  as  it  has 
done  in  this  case,  or,  at  least,  that  it  cannot  be  required  to 
respond  in  damages  for  doing  so.  To  such  a  result,  we 
think  no  court  should  submit.    The  telegraph  company  is 

the  servant,  rather  than  the  master,  of  its  patrons. 

«  «  «  «  «  «  « 

^'  That  the  amount  of  damages  allowable  in  such  a  case 
as  this  is  not  capable  of  easy  and  accurate  mathematical 
computation  is  freely  conceded  ;  but  that  should  not  be  a 
sufficient  reason  for  refusing  or  defeating  the  right  of  action 
altogether,  for  the  same  objection  may  be  urged  with  the 
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force  in  all  cases  where  mental  and  bodily  suffering 
ii^  treated  as  proper  elements  of  damage.  It  is  very  appro- 
priately said^  however,  in  the  conclusion  of  the  opinion  in 
&  JtMe's  Case^  that  ^  great  caation  shotild  be  observed  in 
the  trial  of  cases  like  this,  as  it  will  be  so  easy  and  natural 
Id  confound  the  corroding  grief  occasioned  by  the  loss  of 
the  parent  or  other  relative,  with  the  disappointment  and 
regret  occasioned  by  the  fault  or  neglect  of  the  company, 
for  it  is  only  the  latter  for  which  the  recovery  may  be  had ; 
and  the  attention  of  juries  might  well  be  called  to  that 
bet.'  Nor  do  we  think  that  the  suggestion  that  the  deci- 
sion we  are  making  may  encourage  the  bringing  of  other 
suits  of  a  similar  nature  is  of  very  great  moment  as  a  mat- 
ter for  the  consideration  of  the  conrt  in  its  endeavor  to  reach 
a  just  and  sound  conclusion.  It  is  rather  to  be  hoped  that 
instances  of  such  dereliction  of  plain,  easy,  and  important 
duty  have  not  been  very  numerous  in  the  past,  and  that  they 
will  seldom  transpire  in  the  future." 

In  the  U.  S.  Circuit  Court,  in  the  matter  of  Beasley  v. 
Western  Union  Tel.  Co.,  39  Fed.  Rep.  181  (decided  1889), 
the  court  held  that,  if  by  cause  of  the  unreasonable  delay 
of  a  telegram,  the  husband  was  prevented  from  reaching 
his  wife' s  bed  before  her  death,  he  could  recover  a  proper 
compensation  for  his  disappointment  and  mental  anguish. 
The  judge  (Maxey)  very  properly  adds  that  caution  should 
be  observed  by  the  jury  to  distinguish  between  the  pain 
caused  the  plaintiff  by  the  wife's  death,  for  which  the 
defendant  was  not  responsible,  and  that  caused  by  being 
deprived  by  defendant's  negligence  of  the  consolation  of 
seeing  his  wife  before  her  death. 

This  subject  is  one  of  the  first  impression  in  this  State. 

It  is  a  matter  of  importance  to  the  public  that  it  should 
be  settled  whnt  legal  obligation,  if  any,  rests  upon  the  tele- 
graph companies  to  deliver  promptly  messages  of  a  social 
nature,  not  concerning  pecuniary  transactions.  To  many, 
and  in  many  instances,  they  are  far  moie  important.  If  no 
pecuniary  damages  can  be  recovered  for  a  breach  of  the 
duty  to  deliver  such  messages,  beyond  the  recovery  of  the 
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I>ett7  sum  paid  for  transmiBsion,  the  usefulness  and  value 
to  the  public  of  such  corporations  will  be  materially  dimin- 
ished* We  have  therefore  cited  quite  f uUy  from  the  most 
recent  cases  on  the  subject.  There  are  older  cases  sustain- 
ing the  same  doctrine. 

In  So  Belle  r.  Telegraph  Ck>.,  65  Tex.  808,  it  was  held 
that  a  telegraph  company  is  liable  for  injury  to  the  feel- 
ings of  a  son  by  delay  in  delivering  to  him  a  message 
announcing  the  death  of  his  mother,  whereby  he  was  pre- 
vented  from  attending  her  funeral. 

In  Stuart  v.  Telegraph  Co,^  66  Tex.  580,  it  was  held  that 
where,  by  gross  negligence  in  delivering  a  telegram, 
plaintiff  was  prevented  from  seeing  his  brother  in  his  last 
illness,  and  attending  his  funeral,  compensation  for  injury 
to  feelings  may  be  recovered.  The  same  principle  is  inti- 
mated in  Logan  v.  Telegraph  Co.,  84  111.  468.  And  there 
are  other  authorities.  There  are  some  authorities  to  be 
found  of  a  contrary  tenor  {West  v.  Telegraph  Co.,  39 
Kan.  03;  Riissell  r.  Telegraph  Co,,  3  Dak.  315,  and 
some  others),  but  they  fail  to  satisfy  us  that  they  are  conso- 
nant to  justice  and  the  "  reason  of  the  thing." 

Damages  for  injury  to  the  feelings,  such  as  mental 
anguish  or  humiliation,  are  given,  though  there  may  be  no 
physical  injury,  in  many  cases.  They  are  allowed  where  a 
party  is  wrongfully  put  off  a  train  (3  Suth.  Dam.  259) ;  in 
actions  for  breach  of  promise  of  marriage ;  in  actions  for 
slander  and  libel  {TerwUliger  v.  Wands ^  17 N.  Y.  54);  in 
actions  for  malicious  arrest  and  prosecution  {Fisher  v. 
HamiUon^  49  Ind.  341) ;  in  actions  for  false  imprisonment 
{Steward  v.  MaddoXy  63  Ind.  61) ;  for  illegally  suing  out  an 
attachment  {Byrne  v.  Gardner,  33  La.  Ann.  6) ;  for  C7'im. 
con.,  and  for  s3duction,  and  in  other  cases.  Damages  for 
injured  feelings  were  also  allowed  where  a  conductor  kissed 
a  female  passenger  against  her  will.  Craker  v.  Hailroad, 
36  Wis.  667.  In  actions  by  a  father  for  seduction  of  a 
daughter,  by  a  fiction  of  law,  the  damage  is  laid  per  quod 
servUum  amisit,  but  the  recovery  is  generally  out  of  all 
proportion  to  any  posssible  valuation  of  the  services,  and  it 
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is  well  understood  that  in  fact  compensation  is  not  given  for 
them,  but  for  the  wounded  and  outraged  feelings  of  the 
J)arent.  We,  see,  therefore,  no  reason  why  the  doctrine  of 
compensation  for  injury  to  feelings  should  not  embrace  a 
case  like  the  one  before  us. 

When  a  passenger,  while  traveling  on  the  cars,  is  injured 
by  a  collision  or  other  negligence,  though  there  is  a  breach 
of  the  contract  of  safe  carriage,  yet  the  plaintiff  can  elect 
to  hold  the  carrier  liable  in  tort  for  the  negligence  which 
caused  the  injury.  Wood  v.  Railioay  Go.^  32  Wis.  398 ; 
Ordker  v.  Railroad^  36  Wis.  657-675 ;  and  cases  cited. 

By  analogy,  when  there  is  an  injury  caused  by  negligence 
and  delay  in  the  delivery  of  a  telegram,  the  party  injured 
is  entitled  to  sue  in  tort  for  the  wrong  done  him.  In 
8tu4irt  V.  Telegraph  Co.,  66  Tex.  680,  it  is  said :  "  We 
have  no  forms  of  action  or  technical  rules  which  can  pre- 
vent a  plaintiff  upon  a  statement  of  the  facts  of  his  case 
from  recovering  all  the  damages  shown  to  be  sustained.  H 
the  facts  stated  show  a  breach  of  contract,  and  nlso  that 
the  breach  is  of  such  a  character  as  to  authorize  an  action 
of  tort,  all  the  damages  for  the  thing  done  or  omitted, 
either  ex  contractu  or  ex  delicto^  may  be  recovered  in  the 
one  action. ' '  To  same  effect,  OulfIL  S.  Co.  v.  JLevy^  59  Tex. 
647,  and  Wadsworth  Y.  Telegraph  Co.,  86  Tenn.  695. 

It  seems  to  us  that  this  action  is  in  reality  in  the  nature 
of  a  tort  for  the  negligence,  and  that,  as  is  usually  the  case 
in  such  actions,  the  plaintiff  is  entitled  to  recover,  in  addi- 
tion to  nominal  damages,  compensation  for  the  actual  dam- 
ages done  him,  and  that  mental  anguish  is  actual  damage. 
*'  It  is  very  truthfully  and  appropriately  remarked  by  a 
learned  author  that  the  mind  is  no  less  a  part  of  the  person 
than  the  body,  and  the  sufferings  of  the  former  are  some- 
times more  acute  and  lasting  than  those  of  the  latter. 
Indeed,  the  suffering  of  each  frequently,  if  not  usually,  act 
reciprocally  on  the  other.  3  Suth.  Dam.  260.''  And  Cicero 
(who  certainly  may  be  quoted  as  an  authority  among 
lawyers)  says  in  his  eleventh  Phillippic  against  Anthony  : 
^^  Nam  quo  major  vis  est  animi  quam  corporis,  hoc  sunt 
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graviora  ea  qtcae  candpiutur  animo  quam  ilia  quae  cor- 
pore.^^  ''For,  as  the  power  of  the  mind  is  greater  than 
that  of  the  body,  in  the  same  way  the  suflferings  of  the 
mind  are  more  severe  than  the  pains  of  the  body.'* 

The  difficulty  of  measuring  damages  to  the  feelings  is  very 
great,  but  the  admeasurement  is  submitted  to  the  jury  in 
many  other  instances,  as  above  stated,  and  it  is  better  it 
should  be  left  to  them  under  the  wise  supervision  of  the 
presiding  judge,  with  his  power  to  set  aside  excessive  ver- 
dicts, than  on  account  of  such  difficulty,  to  require  parties 
injured  in  their  feelings  by  the  negligence,  the  malice,  or 
wantonness  of  others,  to  go  without  remedy. 

Scott  &  Jamagin  on  Telegraphs,  §  41H,  says  that  damages 
for  gross  negligence  in  the  delay  of  a  telegram,  whereby  the 
feelings  of  the  parties  are  outraged,  are  vindictive  or  exem- 
plary, and  largely  in  the  discretion  of  the  jury ;  that  they 
are  given  rather  to  punish  the  offender  than  to  recompense 
the  party  injured ;  and  some  of  the  authorities  above 
referred  to  support  that  view.  Our  own  opinion,  however 
(certainly  when  no  malice  is  alleged),  is  that  the/  are 
awarded  as  compensation  to  the  plaintiff  for  the  wrong  he 
has  sustained  in  the  mental  anguish  needlessly  inflicted  on 
him  by  the  negligence  of  the  defendant.    Sedg.  Dam.  35. 

The  demurrer  was  properly  overruled. 

Per  Curiam :  No  error. 


Note.— See  Index  to  this  and  to  prior  volumes,  titles  "Receiver  or 
Addressee/*  "  Damages  ;'*  also  "  Notes  '*on  those  subjects. 
See  note  to  Sherrill  v.  W.  U.  Tel.  Co.,  posK 
This  is  cited  in  the  two  foUowing  cases. 
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Thomas  J.  Thompson  and  Wife  v,  "Western  Union 

Telegraph  Company. 

North  Carolina  Supreme  Court,  Dee.  tS,  1890. 

(107  N.  C.  449.) 

Delay  of  teleorah. —  Lonrma  LiABiLrnr. —  Damages. 

• 

(Head-note  by  the  court) : 

Mental  suffering,  caiised  by  negligence  and  delay  in  delivery  of  a  telegram 
not  of  a  pecuniary  nature,  may  be  ground  of  damages,  though  no  physi- 
cal  pain  or  pecuniary  loss  is  suffered. 

Where  a  telegram  is  sent  by  a  wife,  about  to  be  confined,  to  summon  her 
husband,  and  by  reason  of  negligent  delay  in  the  delivery  of  twenty- 
four  hours  he  did  not  arrive,  whereby,  the  complaint  alleges,  she 
suffered  more  physical  pain,  mental  anxiety  and  alarm,  on  account  of  her 
condition,  and  sustained  permanent  and  incurable  physical  injury  for 
want  of  his  presence  and  services,  fields  such  damages  are  not  too 
remote. 

Where  a  telegraph  office  had  the  sign  of  the  defendant  company  over  the 
door,  and  the  operator  at  that  point  testified  that  he  paid  over  all 
receipts  to  the  treasurer  of  said  company,  the  office  was  primafade  an 
office  of  the  defendant. 

The  stipulation  on  a  telegraph  blank  against  liability  for  an  unrepeated 
message  does  not  protect  the  company,  where  such  message  is  negli- 
gently delayed  in  transmission.  If  such  stipulation  has  any  validity  at 
all,  it  is  only  in  cases  of  a  mistake  in  transmitting,  and  then  only  when 
the  negligence  is  slight. 

Cases  of  this  series  cited  in  opinion :  Young  v.  W»  U,  Tel.  Co.,  ante,  p. 
734  ;  W.  U.  Tel.  Co.  v.  Cooper,  vol.  2,  p.  796 ;  Pegram  v.  W.  U.  Tel.  Co., 
vol.  2,  p.  684  ;  W.  U.  Tel.  Co.  v.  Broeeche,  vol.  2,  p.  815  ;  Smith  v.  W.  U. 
Tel.  Co.,  vol.  2,  p.  889 ;  Oillia  v.  W.  U.  Tel.  Co.,  voL  2,  p.  841. 

Appeal  by  plaintiff  below  from  judgment  rendered  at 
Caswell  Superior  Court. 

The  plaintiff  s  wife  being  about  to  be  confined,  and  at 
that  time  in  Danville,  Va.,  her  son,  by  her  directions, 
delivered  a  telegram  to  the  agent  of  defendant  company  in 
Danville,  Va.,  addressed  to  her  husband  at  Milton,  N.  C. : 
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"Father,  come  at  once,  mother  is  sick ;"  and  paid  for  the 
same.  The  telegram  was  not  delivered  until  next  day,  in 
the  afternoon,  a  delay,  according  to  the  conflict  of  evidence, 
of  24  to  28  hours.  By  reason  of  the  delay,  the  plaintiff 
complained  that  on  his  arrival  the  child  had  been  born 
(dead),  and  his  wife  had  suffered  greater  pain,  physically 
and  mentally,  than  if  he  had  reached  home  in  time,  as  he 
would  have  done  if  the  telegram  had  been  delivered  with 
reasonable  promptitude,  and  for  lack  of  his  services  and 
presence,  and  by  reason  thereof,  she  suffered  a  premature 
delivery,  and  incurred  a  permanent  and  incurable  physical 
injury  therefrom.  The  defendant's  exceptions  were :  (1) 
Upon  his  redirect  examination,  plaintiff's  counsel  proposed 
to  ask  witness  if  he  had  been  with  his  wife  in  her  previous 
confinements.  (Defendant's  counsel  objected.  Objection 
overruled,  and  exception.)  Witness  answered:  "I  was 
present  with  my  wife  on  nearly  every  occasion,  when  she 
had  been  delivered.  Had  a  doctor  every  time  but  once, 
when  it  was  over  before  the  doctor  gol  there.  I  delivered 
her  myself.  Had  hired  a  carriage  in  Milton  to  start 
immediately  on  receiving  dispatch.  Did  not  write  because 
I  heard  that  it  was  over.  Saw  no  use  in  going  when  train 
would  carry  me  two  hours  later.'*  (2)  Mary  E.  Thompson, 
introduced  as  a  witness  in  her  own  behalf,  testified :  *'I  am 
the  wife  of  T.  J.  Thompson.  At  time  I  sent  telegram  I  was 
complaining,  expecting  confinement.  Ordered  telegram 
sent  about  ten  o'clock,  so  my  husband  would  come  home 
quickly.  Had  a  difficult  labor  from  8  o'clock  till  12  at 
night.  Had  twelve  children  before  this."  Counsel  pro- 
posed to  ask  this  question  of  witness  :  "State  what  effect 
the  failure  of  your  husband  to  arrive  had  upon  you." 
(Defendant's  counsel  objected.  Objection  overruled,  and 
exception.)  Witness  answered:  "I  was  worried,  and  it 
caused  me  to  be  a  great  deal  worse  than  I  would  have  been. 
If  he  had  been  there,  I  would  have  been  contented,  and 
would  not  have  had  such  long  suffering.  I  was  taken  about 
Bight  o'clock,  and  about  ten  the  pains  came  on  me.  I  sent 
Ihe  dispatch,  and  felt  easier.     Thought  he  would  get  there 
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in  two  hours  and  a  half.  He  did  not  come,  and  I  then  got 
nneasy,  and  worried.  It  hurt  me  more  than  anything  else. 
I  then  sent  for  doctors,  and  could  not  get  any,  but  Dr.  Day 
came  about  dark.  I  was  by  myself  all  day,  my  sister-in- 
law  there  occasionally.  I  had  a  little  child  a  year  and  a 
half  old,  which  needed  attention  during  the  day,  and  I  had 
to  attend  to  it,  and  did  attend  to  it,  and  lifted  it  up  and 
put  it  down  several  times.  After  the  train  came,  and  Mr. 
Thompson  did  not  come,  I  gave  up.  Was  suffering  every- 
thing but  death.  Asked  the  doctor  what  made  the  child  so 
long  coming,  and  he  said  it  got  hung  somehow.  Child  was 
bom  about  twelve  at  night.  From  the  anxiety  and  suffer- 
ing, and  Mr.  Thompson's  absence,  I  have  suffered  from 
that  day  to  this.  If  he  had  been  there  it  would  not  have 
been  so.  I  did  not  have  proper  attention ;  have  suffered  in 
lower  part  of  my  bowels  and  back  ever  since."  The  third 
exception  was  for  refusal  to  non-suit  plaintiffs  because  they 
were  non-residents.  The  fourth  exception  is  stated  in  the 
opinion.  The  fifth  exception  was  for  the  refusal  to  give 
the  fifth  prayer  for  instruction,  which  was  as  follows: 
*'  The  defendant  asked  the  court  to  charge  the  jury  that  it 
has  a  perfect  right  to  limit  its  liability  on  unrepeated  mes- 
sages for  mistakes  and  delays  in  their  transmission  and 
delivery,  and  if  they  believe  from  the  evidence  that  the 
message  in  question  was  not  ordered  by  the  sender  to  be 
repeated,  and  it  was  received  by  defendant  company  as  an 
unrepeated  message,  then  it  was  subject  to  such  limitation 
imposed  by  the  company,  and  the  plaintiffs  cannot  recover, 
unless  defendant  was  guilty  of  gross  negligence."  The 
court  instructed  the  jury  instead  "that  the  law  of  unre- 
peated messages,  which  has  been  argued  to  them  by  coun- 
sel on  both  sides,  did  not  apply  to  this  case,  as  the  cause 
alleged  for  damages  here  was  not  for  incorrectly  trans- 
mitting and  delivering  a  message,  but  for  delay  in  deliver- 
ing it."  The  sixth  exception  was  for  refusal  of  the  eighth 
and  ninth  prayers  for  instructions,  and  was  abandoned  on 
the  argument.  The  defendant  also  excepted,  generally,  to 
the  charge  as  given.    The  defendant's  prayers  for  ins  true- 
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lacmB  1,  2,  8  and  4  were  given  aa  asked,  and  were  as  fol- 
lows: "[1]  The  court  instrotcts  the  jury  that  if  they 
bedieve  from  the  evidence  that  the  delay  in  the  delivery  of 
the  telegram  mentioned  was  due  to  the  bad  weather  thai 
prevailed  at  that  time,  ox  to  any  causes  which  were  beyond 
the  control  of  the  defendant,  then  they  must  find  for 
defendant.  [2]  If  they  believe  from  the  evidence  that  when 
the  message  was  delivered  at  the  office  of  the  company 
in  Danville,  he,  plaintiff,  was  told  that  the  wires  weice  in 
trouble,  and  that  the  message  was  received  subject  to  delay 
on  that  account,  and  he  then,  with  this  knowledge,  left  the 
message  which  was  sent  off  as  promptly  as  the  condition  of 
the  wires  would  permit,  then  they  must  find  for  the  def endr 
ant.  [8]  If  they  believe  from  the  evidence  that  the  message 
was  not  delivered  at  said  office  until  after  Mr.  Thompsoo 
was  taken  with  labor,  and  that  no  degree  of  diligence  on 
the  part  of  defendant,  after  it  was  so  received,  could  have 
transmitted  it  to  MUton  in  time  for  Mrs.  Thompson  to 
receive  it,  and  come  to  Danville  in  time  to  relieve  his  sick 
wife  of  anxiety  on  account  of  his  absence,  then  the  defend- 
ant cannot  be  held  amenable  for  such  anxiety,  and  the  jury 
must  find  for  defendant.  [4]  If  they  believe  that  Mr. 
Thompson  knew  of  the  condition  of  his  wife,  and  failed  to 
make  proper  provision  for  being  present  at  the  time  of  her 
confinement,  or  that  she  allowed  the  time  of  her  confine- 
ment to  approach  so  near,  before  attempting  to  notify  him 
of  her  condition  through  the  defendant  company,  it 
became  impossible  for  the  notice  to  reach  the  said  husband 
in  time  for  him  to  come  to  the  relief  of  his  wife  in  her  then 
condition,  and  that  such  failure  to  provide  for  his  presence, 
or  the  failure  of  the  wife  to  notify  her  husband  in  time  for 
him  to  come,  so  far  contributed  to  the  wrongs  and  injuries 
complained  of,  that,  without  said  failures  on  their  part,  said 
wrongs  and  injuries  would  not  have  happened,  then  they 
must  find  for  defendant."  The  fifth  prayer  and  the  charge 
given  in  lieu  are  stated  above.     The  sixth  prayer  was  that 

the  court  should  instruct  the  jury  that  if  they  believed 
VOL.  in— 48. 
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from  the  evidence  that  the  pain  and  anxiety  of  the  com« 
plainants  were  from  any  improi)er  conduct  on  the  part  ol 
either  of  them,  or  from  any  thoughtless  or  unguarded  act 
of  either  of  them  under  the  circumstances,  or  for  the  fail- 
ure of  either  of  them  to  use  and  exercise  proper  care  and 
prudence,  considering  their  condition,  or  that  the  'psia  and 
anxiety,  and  the  wrongs  and  injuries,  complained  of  were 
from  any  other  cause  whatsoever  than  from  the  negligence 
of  defendant,  then  they  must  find  for  defendant.  In 
response  to  which,  the  court  charged  in  the  fifth  paragraph 
of  the  charge :  *'  Upon  the  third  issue,  if  the  jury  believe 
from  the  evidence  that  the  wrongs  and  injuries  complained 
of  are  the  direct  and  proximate  result  of  the  negligence  of 
defendant,  that  they  followed  as  a  natural  consequence  of 
the  negligence  of  defendant,  then  they  must  answer  the 
third  issue,  *Yes.'  But  if  they  believe  that  the  wrongs 
and  injuries  were  produced  by  any  cause  whatsoever  other 
than  the  negligence  of  defendant,  then  they  must  answer 
the  third  issue.  *No/"  The  seventh  prayer  which  was 
given  was:  "The  court  instructed  the  jury  that  mental 
sufi!ering  and  anguish,  unless  productive  of  special  dam- 
age, or  resulting  from  personal  injury,  are  not  alone  a 
sufficient  ground  upon  which  to  maintain  an  action  for 
damages,  and  if  they  believe  from  the  evidence  that  mental 
anguish  and  suffering  are  the  only  grounds  for  damages  in 
this  action,  they  must  find  for  defendant.'*  The  eighth 
and  ninth  prayers  were  refused  in  words,  but  were  given, 
substantially,  in  the  charge,  and  exception  as  to  them  was 
abandoned.  Verdict  and  judgment  for  plaintiff,  and  appeal 
by  defendant. 

O.  V.  Strong^  for  appellant. 

J.  W.  Oraham^  for  appellee. 

Clark,  J.:    This  is  a  petition  to  rehear  the  case  reported 
106  N.  C.  549. 
Upon  a  careful  review  of   the  former  opinion  of  the 
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court,  we  think  the  petition  should  be  allowed.  The  lif  Kh 
paragraph  of  the  charge  is  a  substantial  compliance  with 
plaintiff's  sixth  request  to  charge.  There  is  no  specific 
exception  to  the  charge.  The  appellant  cannot  be  heard  to 
complain  of  an  instruction,  not  excepted  to,  especially 
when  it  follows  in  substance  his  prayer  of  instruction. 

The  court  was  misled  by  the  somewhat  confusing  '*  make- 
up "  of  the  lengthy  record  into  supposing  that  defendant's 
seventh  prayer  for  instruction  was  passed  over  unnoticed  in 
the  charge,  and  while  the  court  did  not  pass  upon  the  cor- 
rectness of  the  prayer,  it  held*  that  the  court  below  shoilld 
have  granted  or  have  refused  it,  so  that  the  jury  might 
have  had  the  benefit  of  the  construction  of  the  law  involved 
in  the  request.  A  second  examination  shows  that,  in  fact, 
the  instruction  was  given  as  asked  by  the  defendant.  It 
was  an  erroneous  instruction,  as  has  since  been  held  in 
Toung  t.  Telegraph  Co.,  at  this  term,  but  as  the  errcr 
was  in  favor  of  the  appellant,  it  cannot  be  cause  Of  com- 
plaint by  him. 

There  was  no  request  to  charge  that  the  negligence  of 
the  defendant,  as  shown,  was  too  remote  to  sustain  the 
action,  and  an  omission  to  charge  upon  any  particular 
aspect  of  a  case  is  not  error,  unless  an  instruction  is  asked 
and  refused.  State  v.  Bailey^  100  N.  0.  628,  and  cases 
there  cited.  In  fact,  however,  the  damages  were  not. too 
remote,  as  we  think. 

A  case  similar,  in  some  respects,  to  this  is  Telegraph 
Co.  V.  Cooper,  71  Tex.  607.  It  is  there  said  :  "  If  it  is  made 
to  appear  from  the  testimony  that  Mrs.  Cooper  suffered 
more  physical  pain,  mental  anxiety,  and  alarm  on  account 
of  her  own  condition  than  she  would  have  done  if  Dr. 
Keating  had  been  in  attendance  upon  her,  and  the  failure 
to  secure  his  services  is  shown  to  be  due  to  the  want  of 
proper  care  on  the  part  of  the  defendant' s  servants,  whose 
duty  it  was  to  deliver  the  message,  a  fair  and  reasonable 
comx>ensation  should  be  allowed  for  such  increased  pain 
and  mental  suffering."  In  that  case,  it  was  a  doctor  who 
was  telegraphed  for,  and  here  the  husband,  but  the  grava- 
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men,  of  the  complaint  is  the'same,  ^'  increased  pain  and  iD6a- 
tal  suffering,"  by  reason  of  the  absence  of  the  i)arty  tele- 
graphed for,  who  would  have  been  present  had  not  the 
defendant  company  negligently  delayed  the  delivcfry  of  the 
telegram. 

The  instruction  as  to  nominal  damages  was  not  excepted 
to,  and  besides,  as  the  jury  gave  substantial  damages,  we 
cannot  see  how  the  appellant  could  have  been  prejudiced. 
These  views  require  us  to  consider  the  other  exceptions 
which  were  not  passed  upon  in  the  former  opinion. 

The  first  and  second  exception  were  to  the  evidence,  and 
were  without  merit.  The  appellant  on  tlie  argument  prop- 
erly abandoned  the  third  exception,  which  was  for  a  refusal 
to  non-suit  the  plaintiff,  on  the  ground  that  he  was  a  citizen 
of  Virginia,  and  therefore  (as  was  argued  below)  incompe- 
tent to  maintain  this  action  in  the  courts  of  this  State. 
Waller s  v.  Breeder^  3  Jones,  64 ;  Miller  v.  Blacky  2  Jones, 
841.     ' 

The  fourth  exception  was  to  the  ruling  of  the  court  that 
under  the  evidence  there  was  prima  facie  an  office  of  the 
Western  Union  Telegraph  Company  in  Milton.  The  evi- 
dence of  the  agent  there  was  that  the  office  in  Milton  had 
the  sign  of  that  company  over  the  door,  and  that  the  money 
received  for  sending  or  receiving  messages  was  paid  by  him 
to  the  treasurer  of  that  company.  Also,  it  was  in  evidence 
that  the  defendant  received  the  message  at  Danville  for 
transmission  to  Milton.  We  find  no  error  in  this  ruling.  It 
would  seem  that  it  was  made  upon  defendant's  contention 
that  there  was  no  evidence  that  it  was  responsible  for  the 
office  at  Milton. 

The  defendant's  first,  second,  third,  fourth,  and  seventh 
prayers  were  given.  The  sixth  prayer  was  substantially 
given  as  above  stated.  The  eighth  and  ninth  prayers  were 
substantially  given  in  the  charge,  and  the  exception  as  to 
them  was  abandoned  in  this  court.  The  fifth  excejftaon 
was  for  refusal  to  give  the  fifth  prayer,  which  was  that,  as 
the  message  was  unrepeated,  the  defendam,  as  per  tmns 
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printed  on  its  blanks,  was  not  liable  for  delay  in  transmit- 
ting, unless  guilty  of  gross  negligence. 

The  stipulation  as  to  repeating  messages  has  been  held 
reasonable  in  some  courts  as  to  mistakes  in  transmission, 
but  not  as  to  delays.  In  Lasstter  t.  Telegraph  Co^  89 
K.  C.  334,  it  is  held  that  it  is  a  reasonable  requirement  ^'to 
insure  accuracy,'^  but  that  the  exemption  from  liability 
from  non-observance  of  such  requirement  is  "not  extended 
to  acts  or  omissions  invoMng  gross  negligence,  but  is  con- 
fined to  such  as  are  incident  to  the  service,  and  which  may 
occur  where  there  is  but  slight  culpability  in  its  officers  and 
employees."  In  JPegrum  t.  T^Slegraph  C(K,  97  N.  C.  67, 
which  was  also  a  case  of  mistake  in  the  message,  the  court 
reaffirmed  Lassiter  v.  Telegraph  Oo.^  but  holds  that  what 
would  be  ordinary  negligence  in  sending  a  message  appar- 
ently  of  small  consequence  might  be  gross  negligence  where 
it  was  manifest  that  the  message  was  important.  It  is  held 
that  "the  stipulation  on  the  company's  blanks,  restricting 
liability  for  unrepeated  messages,  is  unreasonable  and  void 
where  the  complaint  is  not  of  a  mistake  in  the  message,  but 
for  delay  or  failure  in  delivery."  W.  U.  Tel.  Co.  w. 
Brwsche^  72  Tex.  664  (13  Am.  St.  Rep.  843.)  The  more 
recent  cases,  founded  upon  the  more  thorough  investigation 
and  thought  given  to  the  subject,  are  to  the  effect  that  any 
stipulation  restricting  the  liability  of  the  telegraph  com- 
pany for  negligence,  even  as  to  mistakes  in  transmission,  is 
void.  In  Smith  t.  Telegraph  Ck>.,  83  Ky.  104,  it  said  : 
"Telegraph  companies  are  public  agents,  engaged  in  SLquasi 
public  business;  care  and  fidelity  are  essential  to  their 
character  as  public  servants,  and  public  policy  forbids  that 
they  should  abdicate  their  duties  as  to  the  public,  by  a 
contract  with  an  individual,  who  is  but  one  of  millions, 
whose  business,  perhaps,  will  not  admit  either  of  delay  or 
contest  in  the  courts,  but  who  is  compelled  to  submit  to  any 
terms  that  the  company  may  impose,  and  the  law  should 
not  uphold  a  contract  by  which  public  agents  seek  to 
shelter  themselves  from  the  consequences  of  their  own 
wrong  and  neglect.    In  a  still  more  recent  case  {CriUis  t. 
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Telegraph  Co^  61  Yt  461,  16  Am.  St.  Rep.  917),  this  is 
quoted  and  approved  to  its  full  extent,  and  cases  support- 
ing this  principle,  many  in  number,  and  from  courts  of  the 
highest  authority,  are  given. 

It  is  snt&cient,  however,  for  us  to  say  that  the  present  is 
a  case  of  a  delay,  not  of  a  mistake,  in  the  transmission,  and 
that  the  nature  of  the  message,  and  the  length  of  the  delay, 
(about  24  hours),  both  make  it  a  case  of  gross  negligence, 
unless  accounted  for  to  the  satisfaction  of  the  jury,  which 
was  not  done.  There  was  no  other  exception  than  those  we 
have  passed  upon,  except  the  general  and  vague  one  ^'  to 
the  charge  as  given,"  which  is  too  indefinite  to  give  any 
information  either  to  the  appellee  or  the  court  According 
to  the  rulings  of  nearly  all,  if  not  all,  appellate  courts,  and 
certainly  of  this  court,  it  does  not  call  for  consideration. 
McKinnon  v.  Morrison^  104  N.  C.  364. 

On  a  review  of  the  exceptioivs  of  the  api>ellants,  we  can 
find  no  error  committed  in  the  trial  below.  Let  this  be 
certified.    Per  Curiam,  Petition  allowed. 


NoTB.— See  Index  to  this  and  to  preceding  volame,  titles  "Limitiag 
Liability,  **  Damages ;"  also  **  Notes  "  on  said  subjects. 
See  note  to  next  case  for  earlier  North  Carolina  cases. 
This  case  is  cited  in  Chaae  v.  W,  U.  Tel.  Co.,  post 
Upon  a  former  appeal  this  case  was  reported  106  N.  G.  549. 
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North  Carolina  Supreme  Courts  Dee.  iS,  1891, 

(109  N.  C.  527.) 

FaILXTBB  to  DEUVEB  TELEORAM.— LiMITINa  TDCB  TO  PRESENT  CLAIM. 

A  stipulation  in  a  telegraph  blank,  limiting  the  time  in  whioh  to  present 
claims  for  damages  to  a  specified  number  of  days  '*  after  sending  the 
message  "  is  in  general  reasonable,  but  in  cfise  of  failure  to  deliver,  it  is  a 
sufficient  compliance  if  the  notice  be  given  within  the  specified  time 
after  the  plaintiff  acquired  knowledge  of  such  failure. 

The  commencement  of  an  action  within  the  requisite  time  is  a  sufficient 
notice. 

The  person  for  whose  benefit  a  telegram  is  sent  may  maintain  an  action  in 
case  of  its  non-delivery,  whether  or  not  the  sender  was  his  agent. 

Onacsof  this  series  cited  in  opinion  :  Massengale  v.  W,  U,  Tel,  Co.,  vol.  1, 
p.  724 ;  TJiompeon  v.  W.  U.  Tel.  Co.,  voL  1,  p.  772 ;  Smith  v.  W.  U.  Tel 
Co.,  voL  1,  p.  748  ;  Gillie  v.  W,  U.  Tel,  Co.,  vol.  2,  p.  841 ;  W.  U.  Tel. 
Co.  T.  Dougherty,  ante,  p.  601 ;  Johnston  v.  W.  U.  Tel.  Co.,  vol.  2,  p. 
862;  Young  v.  W.  U.  TeL  Co,,  ante,  p.  734 ;  W.  U.  Tel.  Co.  v.  Adama, 
ToL  1,  p.  442. 

Appeal  by  defendant  below  from  judgment  of  Superior 
Court,  Iredell  county,  overruling  demurrers  to  the  com- 
plaint. 
The  following  were  the  grounds  of  demurrer : 
1.  That  it  appears  from  the  complaint  that  there  was  a 
condition  attached  to  said  contract  that  the  defendant 
should  not  be  liable  for  damages  for  any  breach  thereof 
unless  the  claim  therefor  was  presented  in  writing  within 
sixty  days  after  sending  said  message,  and  the  complaint 
does  not  allege  that  the  claim  upon  which  this  action  is 
founded  was  presented  to  the  defendant  in  writing  within 
sixty  days  after  the  said  message  was  sent,  nor  does  it 
appear  from  the  complaint  that  any  demand  for  said  claim 
was  made  upon  the  defendant  at  any  time  prior  to  the 
bringing  of  this  action. 
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2.  That  this  complaint  does  not  state  facts  sufficient  to 
constitnte  a  cause  of  action  in  favor  of  the  plaintiff  against 
the  defendant,  in  that  it  appears  from  the  face  of  the  com- 
plaint that  the  message  in  question  was  sent  by  one  M.  C. 
Sherrill  to  one  Franklin  Sherrill,  and  not  to  the  plaintiff, 
and  it  is  not  allied  in  the  complaint  that  the  said  Franklin 
Sherrill  was  the  agent  of  the  plaintiff  to  receive  and  com- 
municate said  message  to  the  plaintiff,  nor  does  it  appear 
from  the  complaint  that  there  exists  any  privity  between 
this  plaintiff  and  the  said  Franklin  Sherrill  in  respect  to 
the  allied  contract  for  sending  the  said  message,  nor  that 
there  was  any  contract  between  the  plaintiff  and  defendant 
in  respect  to  said  message,  nor  any  contractual  relations 
existed  between  the  plaintiff  and  defendant  growing  out  of 
this  alleged  contract  between  the  said  M.  C.  Sherrill  and 
the  defendant  under  which  the  said  message  was  sent. 

8.  That  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action  in  favor  of  the  plaintiff  against 
the  defendant,  in  this,  that  it  fails  to  show  that  there 
existed  any  relationship  between  the  plaintiff  and  defend- 
ant, and  whereby  the  plaintiff  is  entitled  to  recover  of  the 
defendant  any  damages  he  may  have  suffered  by  reason  of 
the  alleged  negligence  of  the  defendant  in  failing  to  deliver 
the  message  mentioned  therein. 

Bingham  &  Caldwell  (by  brief)  and  M.  L.  McOofkUy  tot 
plaintiff. 

Janes  <ft  TiUeti  (by  brief),  for  defendaat. 

Clabk,  J. :  The  complainant  states,  ^^a  copy  of  the  said 
telegraph  message  is  hereto  attached,  and  asked  to  be  made 
a  part  of  the  complaint."  TUs  "copy"  is  a  copy  of  the 
telegraph  blank,  with  the  message  written  thereon,  and 
contains  the  proviso  on  the  margin : 

The  omapsDj  wiU  not  be  Hsble  for  damages  in  any  case  where  the  claln 
is  not  pteamkted  in  writing  within  sixty  days  after  sending  the  message. 
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The  contention  of  the  plaintiff  that  nothing  is  thereby 
made  &  -ps^nt  of  the  complaint  except  the  words  of  the  mes- 
sage itself,  is  nnfoanded.  The  words  of  the  bare  messagB 
itself  w^:e  already  set  out  in  the  complaint,  and  there  could 
hare  been  no  object  in  attaching  another  copy.  The  words 
must  be  taken  to  refer  to  the  ^^  copy ''  as  actually  attached, 
which  is  a  copy  of  the  contract  between  the  i>arties  evi^ 
denced  by  the  blank,  with  the  message  written  thereon, 
and  the  printed  stipulations  on  the  margin. 

The  stipulation  that  the  company  will  not  be  liable  unless 
the  claim  is  presented  ^4n  writing  and  within  sixty  days," 
is  not  a  stipulation  restricting  the  liability  of  the  telegraph 
company  for  negligence.  Mdssengale  w.  TeL  Co.,  17  Mo. 
ApjK  257.  If  it  were,  it  would  be  void,  as  was  held  in 
Thompson  t.  Telegraph  Co.,  107  N.  C.  449 ;  Smith  t. 
Telegraph  Co.,  83  Ky.  104 ;  GiUis  w.  TOegraph  Co.,  61 
Vt.  461  (15  Am.  St.  Rep.  917),  in  which  last  case  numerous 
authorities  are  cited.  But  this  stipulation  is  rather  against 
the  neglect  of  the  plaintiff  in  not  making  known  his  cause 
of  complaint  within  a  reasonable  time.  It  is  a  reasonable 
requirement  enabling  the  company  to  inquire  into  the 
nature  and  circumstances  of  a  mistake  in  or  of  the  delay  o? 
non-delivery  of  the  message,  while  the  matter  is  still  within 
the  memory  of  witnesses.  In  view  of  the  number  of  tele- 
grams constantly  passing  over  the  wires,  some  such  stipu- 
lation is  absolutely  necessary  to  protect  the  company  from 
imposition.  It  is  not  a  statute  of  limitations  restricting  the 
time  within  which  action  may  be  brought.  This  stipulation 
has  been  held  reasonable  in  many  decided  cases  dted  by 
Freenmn  in  his  Notes,  on  page  471,  71  Am.  Dec.^  as  well 
as  by  a  very  recent  case,  Telegraph  Co.  w.  Dougherty 
(Ark. )  11  Lawyers*  Annotated  Rep.  102.  The  period  of  sixty 
days  has  also  been  held  a  reasonable  time  in  many  cases 
(with  scarcely  any  to  the  contrary),  which  are  collected  by 
Judge  Thompson  in  his  recent  work,  "The  Law  of  Electri- 
city,'* sec.  247.  Such  stipulation  relieves  the  telegraph 
company"  from  no  part  of  their  obligations.  They  are 
bound  to  the  same  diligence,   fidelity,   and  care  as  they 
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would  have  been  required  to  exercise  if  no  such  agreement 
had  been  made ;"  since  all  that  the  stipulation  requires  is 
that  the  plaintiff  should  give  notice  of  his  loss  '^in  season 
to  enable  the  defendant  to  ascertain  the  facts."    80.  JExp. 
Co.  V.  CaldweUy  21  Wall.  2(54.     There  are,  however,  cir- 
cumstances in  which  the  stipulation  for  sixty  days  would 
be  unreasonable,  as  was  pointed  out  by  Judge  Speer  in  the 
United  States  Circuit  Court  in  a  recent  case,  Johtison  w» 
Telegrai^h  C0.9  33  Fed.  Rep.  362 ;  as,  for  instance  (as  was 
the  fact  in  that  case,  as  in  this),  where  a  prepaid  message 
has  never  been  delivered.    The  court  goes  on  to  say  that  a 
stipulation  of  thirty  days  after  the  message  is  sent  wojuld 
be  unreasonable  in  such  case,  for  the  failure  of  the  company 
to  deliver  it  would  deprive  the  plaintiff,  perhaps,  of  all 
notice  that  a  telegram  had  been  sent  to  him,  and  the  com- 
pany could  prevent  all  redress  by  holding  the  telegi^ani 
until  after  the  time  within  which  it  is  stipulated  that  the 
demand  on  them  must  be  made.     In  the  case  before  us  it 
is  set  out  in  the  complaint  that  the  company  "contracted 
for  special  delivery,  and  took  the  charges  therefor,"  and 
that  the  message  had  never  been  delivered.     The  plaintiff 
has    made   no   demand    before   suit    brought,    but    the 
general  rule  that    the  commencement    of    an    action    is 
equivalent    to    a  demand    applies   to  cases  of  this  kind. 
Thompson  on  Electricity,  sec.  256.     If,  therefore,  the  action 
was  begun  within  sixty  days  after  the  knowledge  by  the 
plaintiff  of  the  failure  to  deliver  the  message,  it  would  be 
such  compliance  with  the  st^piilation  as  could  be  required 
in  a  case  where  a  message  was  not  delivered  at  all.    If  not 
brought  within  such  time,  the  plaintiff  is  barred  by  Ms  own 
negligence  in  not  presenting  his  claim  within  the  specified 
time.    It  does  not  appear  in  the  complaint  when  snch 
knowledge  came  to  the  plaintiff,  but  it  does  appear  therein 
that  the  message  has  not  been  delivered  at  all.    Hence  the 
demurrer  because  the  plaintiff  did  not  present  his  claim 
within  sixty  days  after  the  message  was  sent  was  properly 
overruled.    If  defendant  wishes  to  insist  that  plaintiff  did 
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not  give  notice  of  Ms  claim  within  sixty  days  after  know- 
ledge of  the  non-delivery,  he  most  set  this  up  by  answer. 

It  appears  on  the  complaint  that  the  telegram  was  sent 
by  his  sister,  whom  the  plaintiff  had  left  in  charge  of  his 
honse  in  Indiana  (his  wife  being  dead),  in  regard  to  the 
illness  of  his  daughter ;  its  cost  was  prepaid  out  of  plaintiff's 
funds,  and  it  was  directed  to  his  father,  at  whose  house, 
in  this  State,  he  was  on  a  visit,  *'for  the  use  and  benefit," 
it  is  alleged,  ^^of  the  plaintiff;"  and  defendant  contracted 
to  deliver  it  at  such  house  by  special  delivery.  The  tele- 
gram requested  the  father  to  tell  the  plaintiff  to  come 
home ;  that  his  daughter  was  very  ill.  The  plaintiff  could, 
therefore,  maintain  the  action,  both  because  the  sister  was 
his  agent  for  the'  purpose  of  sending  the  telegram,  and  also 
because  the  plaintiff  was  the  beneficial  party  in  the  contem- 
plation of  the  contract  of  sending  the  message,  since  it  was 
on  its  face  sent  for  his  benefit,  and  he  was  the  party  who 
would  be  injured  by  its  negligent  delay  or  non-delivery ; 
and  it  is  averred  that  the  defendant  received  the  message 
to  be  txansmitted  ^^  for  the  use  and  benefit  of  "  the  plaintiff. 
The  demurrer  on  the  second  and  third  grounds  was  there- 
fore proi)erly  overruled.  Young  v.  Tdegraph  Co.,  107 
N.  C.  370;  Tdegraph  Co.  t.  Adams,  16  Am.  St  Rep. 

924;  Burton  v.  LarkiUj  36  Kan.  246. 

Affirmed. 

NOTB.— See  Ikdxz  to  this  and  to  previouB  Tolnmes,  title  "Limiting 
lime ;"  also  "  Notes  **  on  said  subject. 

North  Carolina  telegraph  cases,  eariier  than  the  three  last  above,  may 
be  found  in  voL  2,  at  pp.  684,  690,  609. 
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The  Western   Union   Telegraph   Company   v.  C.  P. 

Stevenson. 

.  Pentuiylvania  Supreme  Court,  Oct  7, 1889. 

(I28Pft.443.) 

LOOTINa  LIABILITY.— UlfBEPEATED  XESSAOE.— WAtVKB   OF  STIPULATIOir. 

—Stock  quotatio2«s. 

A  role  of  a  telegraph  company,  restraining  its  responsibility  for  the 
accuracy  of  messages  transmitted  over  its  lines  to  such  as  are  repeated, 
is  reasonable  and  binding  upon  persons  knowing  its  existence,  unless 
waived  by  the  company. 

If  a  telegraph  company  having  printed  blanks  containing  a  stipulation 
limiting  its  liability  as  to  imrepeated  messages,  dispenses  with  the 
use  of  such  blanks,  it  is  proper  for  a  jury  to  determine  whether  it  did 
not  thereby  intend  to  waive  said  stipulation  and  rule. 

A  telegraph  company  contracting  to  furnish  stock  quotations  is  bound  to 
furnish  them  accurately,  and  liable  for  loss  sustained  by  its  failure  to 
do  so. 

Case  of  this  series  cited  in  opinion :  PoMmore  y.  Tel,  Co.^  vol.  1,  p.  16S. 

Error  to  Court  of  Common  Pleas  of  McKean  countv. 
Action  for  a  balance  due  on  account  of  telegraph  service. 

The  defendant  claimed  two  set-oflfs ;  one  for  negligent 
error  in  transmittini;  a  dispatch ;  the  other  for  an  erroneous 
stock  quotation)  giv^i  piusumt  to  a  contract  Further 
facts  sufficiently  appear  in  the  opinion. 

J.  B.  Chapman  and  Silas  W.  Pettit  (with  them  TT.  B. 
Chapman\  for  plaintiff  in  error. 

J.  W.  Lee  (with  him  F.  W.  Hastings  and  J,  S.  Oris- 
weH)y  for  defendant  in  error. 

Clark,  J. :  The  defendant,  C.  P.  Stevenson,  at  the  time 
the  matters  involved  in  this  suit  occurred,  was  a  member 
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of  the  Bradford  Oil  Exchange,  and  was  engaged  in  buying 
and  selling  oil  on  Us  own  account,  and  as  a  broker  for  others. 
The  Western  Union  Telegraph  Company,  for  a  certain  stipu- 
lated sum  per  month,  agreed  to  furnish  him  accurate  quota- 
tiona  of  the  price  of  oil  from  the  exchanges  in  New  York 
and  Oil  City.  The  oil  market,  being  e^icceedingly  sensitive, 
¥7aa  subject  to  the  most  frequent,  indeed  most  momentary, 
changes ;  and  these  changes,  it  would  seem,  varied  slightly 
in  the  various  markets,  so  that  a  person  might  at  times,  by 
carefully  noting  the  quotations,  buy  in  one  market  and 
sell  in  anotiier.  Transactions  in  the  exchange  were  very 
rapid,  and  were  noted  generally  upon  mere  memoranda 
until  the  dose  of  the  day's  business.  Success  in  buying 
oil  in  one  market,  to  sell  in  another  at  profit,  therefore 
rested  wholly  in  the  accuracy  of  these  quotations  upon 
which  the  dealer  is  necessarily  obliged  to  depend. 

Acting  upon  these  quotations  the  defendant  had  various 
transactions  in  the  purchase  and  sale  of  oil,  which  were 
conducted  by  telegrams  transmitted  over  the  plaintiflTs 
lines,  for  which  telegrams  he  paid,  or  agreed  to  pay,  at 
certain  specified  rates. 

The  defendant  alleges,  as  the  first  matter  of  the  defense 
to  the  plaintiflPs  claim,  by  way  of  set-off,  that  on  the  morn- 
ing of  the  8th  of  July,  1886,  he  had  on  hand  about  97,000 
barrels  of  oU ;  that  the  market  at  first  advanced,  and  he 
bought  40,000  more;  that  the  market  then  indicated  a 
break,  and  he  gave  to  the  company  a  verbal  message  to  his 
agent  at  Oil  City,  to  sell  50,000  barrels  at  97  3-4;  that  the 
company  failed  to  send  the  message  as  directed,  but  instead 
negligently  sent  a  message  to  the  agent  to  huy  60,000  at 
that  price ;  the  market  price  being  about  97  to  97  1-4.  He 
says  he  called  the  company's  attention  to  the  error  at  the 
time,  and  that  his  actual  loss  in  the  transaction  was  $178.76. 
That  the  order  dictated  to  the  messenger  was  an  order  to 
sett,  and  not  to  buy^  is  established  by  the  verdict  of  the 
jury,  and  the  case  must  be  considered  upon  the  assumption 
of  this  fact.    As  against  this  claim  of  the  defendant,  the 


766  AMERICAN  ELECTRICAL  CASES.       [vol.  3 

Telegraph  Co.  ▼.  Stevenson. 

plaintiff  interposes  the  rale  of  the  company  printed  at  the 
head  of  their  message  blanks,  to  the  effect  that  ^'  the  com- 
pany shall  not  be  liable  for  mistakes  or  delays  in  the  trans- 
mission or  delivery,  or  for  non-delivery,  of  any  nnpei)eat€d 
message,  whether  happening  by  negligence  of  its  servants, 
or  otherwise,  beyond  the  amount  received  for  sending  the 
same,"  etc.  That  the  company  may  make  reasonable  rules, 
not  inconsistent  with  the  public  good,  affecting  the  measure 
of  their  responsibility  in  the  ordinary  course  of  telegraphy, 
is  settled  in  Passmore  t.  Telegraph  Co.,  78  Pa.  239.  In 
that  case,  this  court  held,  adopting  the  language  of  Judge 
Hake,  that  the  rule  or  regulation  now  in  question  was  not 
so  far  contrary  to  private  interests  or  to  the  public  good  as 
to  justify  a  court  of  justice  in  pronouncing  it  invalid. 

''A  railway,  telegraph  or  other  company,"  says  the 
learned  judge,  "  charged  with  a  duty  which  concerns  the 
public  interest,  cannot  screen  themselves  from  liability  for 
negligence ;  but  they  may  prescribe  rules  calculated  to 
insure  safety,  and  diminish  the  loss,  in  the  event  of  acci- 
dent, and  declare,  if  these  are  hot  observed,  that  the  injured 
party  shall  be  considered  in  default  and  precluded  by  the 
doctrine  of  contributory  negligence."  In  the  case  at  bar, 
however,  the  ordinary  blanks  upon  which  these  regulations 
and  restrictions  w  ere  printed  were  not  used,  and  the  manner 
of  conducting  the  business  was  somewhat  peculiar.  The 
great  number  and  variety  of  transactions,  and  the  rapidity 
with  which  they  were  necessarily  conducted,  gave  occasion 
for  a  large  amount  of  telegraphic  communication  of  a  com- 
plex character.  Momentary  changes  in  the  market 
demanded  the  utmost  dispatch  in  telegraphic  communica- 
tion ;  written  messages  were  dispensed  with  in  the  business 
of  the  exchange.  All  the  messages  were  given  to  the 
operator  verbally  ;  not  one  in  a  thousand  was  written.  The 
members  of  the  exchange,  standing  about  the  ring,  whis- 
pered the  messages  they  wished  to  send  into  the  ear  of  a 
messenger  boy  employed  by  the  company,  and  he  commu- 
nicated the  message  to  the  operator.  For  a  part  of  the 
time,  they  were  conveyed  through  a  speaking  tube  from  the 
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defendant's  room  to  the  ear  of  the  operator.  The  exig. 
encies  of  the  business  were  snch  as  to  reqnire  that  the 
usual  methods  of  procedure  should  be  dispensed  with ; 
there  was  no  time  to  write  the  messages.  The  company 
would  appear  to  have  undertaken  to  transmit  these  mes- 
sages correctly  without  reducing  them  to  writing,  either  at 
the  place  of  reception  or  delivery ;  the  company  received 
them  orally  and  delivered  them  orally.  The  business,  as  it 
was  conducted  in  the  exchange,  compared  with  the  general 
and  ordinary  business  of  the  company,  was  special  and 
peculiar,  and  it  was  a  question  for  the  jury  whether  or  not, 
under  the  circumstances,  the  company,  by  dispensing  with 
the  use  of  the  blanks,  did  not  intend  to  relieve  their  pat- 
rons from  the  stipulations  contained  therein.  Such  an 
inference  might  fairly  be  drawn  from  the  extraordinary 
manner  in  which  the  business  was  conducted.  We  cannot 
say  there  was  no  evidence  to  justify  such  an  inference.  If 
there  was  a  rule  of  the  company  by  which  its  responsibility 
for  the  accuracy  of  messages  transmitted  over  its  lines  was 
restricted  to  such  as  were  repeated,  and  that  any  claim  for 
damages  must  be  made  in  writing  within  sixty  days,  the 
defendant  was  bound  by  such  rules,  if  he  had  any  knowl- 
edge of  them,  and  they  had  not  been  waived  or  dispensed 
with  by  the  company  in  its  dealings  with  the  defendant. 
These  were  questions  of  fact  which  were  properly  submitted 
to  the  jury. 

The  defendant  further  claims  damages  sustained  by  rea- 
son of  a  misquotation  of  the  market  at  Oil  City.  On 
August  3,  1886,  oU  at  Oil  City  was  quoted  to  the  defend- 
ant at  99  and  a  fraction.  Relying  upon  the  accuracy  of 
this  quotation,  the  defendant  ordered  his  agent  at  Oil  City 
to  sell  90,000  barrels.  It  turned  out,  however,  that  the 
quotation  furnished  was  inaccurate,  and  the  loss  was 
$713.35.  As  the  company  had  contracted  to  furnish  the 
defendant  the  quotations  of  the  New  York  and  Oil  City 
markets,  it  was  bound  to  furnish  them  with  accuracy,  and 
the  defendant  was  justified  in  relying  upon  them.  The 
questions  bearing  upon  this  branch  of  the  case  have  alread 
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been  considered,  and  we  do  not  wish  to  repeat  what  hae 
been  said. 

We  think  the  learned  judge  of  the  conrt  below  was  right 
in  his  instructions  to  the  jury,  and  the 

Judgment  is  a£Snned. 

NOTB. —  See  Index  to  this  and  to  previous  volumes,  title  "  Tiimitiiig 
Iiiability  ;"  also  "  Notes'"  upon  said  subject.  • 

Earlier  Pennsylvania  telegpraph  cases  are  reported  vol.  2,  pp.  706, 710. 
716b    Bee  also  note  to  lact  named  case  at  p.  720. 


Western  Union  Telegraph  Company  v.  P.  E.  Adams. 

TexoB  iSttpreme  Court,  Dec  SO,  1889. 

(75  Tex.  681.) 

Delay  of  telegram.— Dahaoes.— Rights  of  addbessee. 

In  an  action  for  damages  for  injury  caused  by  delay  of  a  telegram,  sum- 
noning  a  sister  to  the  death  bed  of  her  brother,  it  is  not  necessary,  to 
bring  the  case  within  the  rule  that  only  such  damages  as  are  naturally 
within  the  contemplation  of  the  parties  may  be  recovered,  that  the 
operator  at  the  transmitting  office  should  have  been  apprised  of  the 
relationship. 

The  addressee  of  a  telegram  has  a  cause  of  action  in  such  a  case,  not  on 
the  principle  of  agency  of  the  sender  or  payment  by  him  of  the  price  of 
transmission,  but  because  he  is  the  person  for  whose  benefit  the  mes- 
sage was  transmitted,  and  who  is  injured  by  the  default  of  the  company. 

While  not  very  important,  it  is  not  improper  in  such  a  case  to  aUow  proof 
of  evidence  of  mental  distress  of  xilaintijOTs  wife  caused  by  the  delay  of 
the  telegram. 

Prompt  delivery  having  been  an  essential  element  of  the  contract,  default 
in  that  respect  warrants  a  recovery  of  the  sum  paid  for  transmission. 

.Case  of  this  series  cited  in  opinion :  Aikin  v.  W.  U,  TeL  Co,,  voL  l,p.  12t 

Appeal  by  defendant  below,  from  judgment  of  District 
-Court,  Henderson  county.    Facts  stated  in  opinion. 

Siemmons  <fe  Fields  for  appellant. 
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Richardson  <ft  Watkins^  for  appellee. 

Kekby,  Associate  Justice.  Appellee  brought  this  suit 
to  recover  damages  for  defendant's  delay  in  delivering 
the  following  message : 

"  Waco,  Oct.  12th,  1887. 
To  F,  E.  Adams,  Athens :    "  Clara,  come  quick.  Rufe  is  dying. 

[Signed]  O.  M.  Simuonb.'* 

His  allegations  are  that  said  message  was  delivered  to 

appellant's  agent  at  Waco  about  10  o'clock  of  said  day,  and 

that  the  message  was  not  delivered  to  appellee  until  shortly 

before  noon  on  the  13th  day  of  October,  1887 ;  that  appellee 

was  a  merchant  in  Athens,  residing  there,  doing  business 

in  the  post-office  building,  within  one  hundred  yards  of  the 

defendant's  office,  and  on  the  public  square ;  and  that  his 

residence  was  within  one  hundred  yards  of  defendant's 

office ;  that  appellee  was  well  known  to  the  residents  of  said 

town  ;  that  there  were  then  two  trains  daily  from  Athens 

to  Waco,  one  at  10.50  in  the  evening,  the  other  at  7.05 

m  the  morning ;  and  that  on  the  morning  of  the  13th  of 

October  there  was  an  accommodation  train  which  left  Athens 

for  Waco  at  10  o'clock  ;  that  appellee's  wife  took  the  first 

train  going  to  Waco  after  receiving  said  message,  arriving 

at  Waco  on  the  morning  of  October  14;  that  when  she 

reached  Waco  her  brother  was  dead,  and  his  body  had 

been  sent  to  a  distant  part  of  the  State  for  burial ;  that 

they  were  compelled  to  take  another  train  to  the  place  of 

burial.    Her  brother  died  about  6  o'clock  in  the  evening  of 

the  13th  ;  that,  had  the  message  been  promptly  delivered, 

api)ellee's  wife  could  have  reached  her  brother  in  time  to 

have  been  with  him  14  hours  before  his  death,  and,  if  the 

message  had  been  delivered  before  either  of  the  trains  on 

the  morning  of  the  13th,  she  could  have  been  with  him  at 

least  6  hours  before  his  death ;  that  by  reason  of  appellant's 

failure  to  promptly  deliver  said  telegram,  and  of  her  being 

dei>rived  of  being  with  her  brother  in  his  last  sickness,  she 

suffered  great  anguish,  pain  of  mind,  and  was  prostrated 
VOL.  Ill — 49. 
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and  broken  down  in  body  and  mind,  and  was  damaged  in 
the  sum  of  $5,000;  that  plaintiff  repaid  Simmons  the 
amount  he  paid  for  transmitting  the  telegram. 

To  this  appellant  answered  by  general  demurrer  and 
general  denial.  The  general  demurrer  was  overruled.  The 
trial  resulted  in  a  verdict  and  judgment  in  favor  of  appellee 
for  the  sum  of  $2,000.40. 

The  evidence  supported  the  pleading. 

Appellant's  proposition,  under  its  first  three  assignments, 
is  ^^that  the  message  did  not  disclose  that  the  relation  of 
brother  and  sister  existed  between  '  Rufe '  and  '  Clara,'  nor 
do  the  allegations  in  the  petition  disclose  that  appellant 
had  notice  of  the  relationship  existing  between  them  at  the 
time  it  contracted  to  transmit  said  message  ;  and,  by  reason 
of  the  want  of  notice  of  this  fact,  appellant  can  not  be  held 
liable  for  the  damages  sued  for  herein." 

The  rule  insisted  upon  by  appellant  is  too  restricted  to  be 
safely  applied  to  communications  sent  by  the  electric 
telegraph. 

Plaintiff  seeks  to  recover  damages  on  account  of  mental 
pain  suffered  by  his  wife  because  of  her  inability  to  be  with 
her  brother  when  he  was  dying.  The  allegations  and  the 
evidence  show  that  her  failure  to  be  with  him  was  on 
account  of  her  failure  to  receive  information  of  his  condi- 
tion in  time  to  reach  him  by  the  means  of  conveyance  that 
were  at  her  command.  It  is  difficult  to  conceive  of  any 
form  of  expression  that  would  have  more  accurately  con- 
veyed to  her  the  information  intended  than  would  that  used 
in  the  telegram,  had  it  been  delivered  to  her.  If  any  dili- 
gence  had  been  used  for  its  delivery  when  it  reached  its 
destination,  she  would  not  only  have  known  the  condition 
of  her  brother,  that  it  was  intended  to  communicate,  but 
would  have  known  it  in  ample  time  to  have  reached  him 
while  living  and  conscious. 

The  mental  pain  suffered  by  her  on  account  of  being 
deprived  of  this  privilege  is  recognized  by  the  law  as  a 
ground  for  the  assessment  of  damages  against  defendant,  if 
it  w:?s  induced  by  its  negligence.    The  contention  of  defend- 
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ant,  in  effect,  is  that  it  can  only  be  held  liable  for  such 
damages  as  may  be  supposed  to  have  been  in  the  contem- 
plation of  the  parties  if  the  telegram  was  delayed  in  its 
delivery,  and  that  no  damage  can  be  held  to  have  been  in 
contemplation  of  the  defendant  not  suggested  by  the 
language  of  the  dispatch,  and  that  all  that  could  be  gleaned 
from  this  dispatch  by  it6  agents  was  that  some  person  at 
Waco  wanted  some  person  at  Athens,  named  Clara,  to  come 
quickly  to  Waco,  because  some  person  named  Bufe  was 
dying. 

It  seems  to  be  well  settled  that  telegraph  companies  are 
not  charged  vrith  knowledge  of  the  importance  of  deliver- 
ing cipher  dispatches.  As,  in  the  nature  of  things  they 
can  not  know  the  contents  of  such  telegrams,  that  mode  of 
expression  being  adopted  to  keep  them  from  knowing,  the 
rule  is  a  just  one  that  preserves  them  from  the  responsibili- 
ties that  such  knowledge  would  impose  on  them. 

There  seems  to  be  an  effort  to  extend  this  rule  beyond 
the  occasion  for  it,  and  to  practically  make  all  telegrams 
expressed  in  abbreviated  language  cipher  dispatches. 

We  think  a  distinction  in  this  respect  must  be  made 
between  messages  couched  in  terms  intended  to  conceal 
their  meaning  and  such  as  have  no  such  purpose,  but  are 
intended  to  convey  information  by  the  use  of  no  more  words 
than  are  necessary,  when  given  their  accustomed  meaning. 

It  is  well  known  to  the  public,  and  can  not  be  unknown  to 
telegraph  companies,  that  the  utmost  brevity  of  expression 
is  cultivated  in  correspondence  by  telegraph.  It  is  as  well 
known  that  that  mode  of  communication  is  ch  1 3fly  resorted 
to  in  matters  of  importance,  financially  and  socially, 
requiring  great  dispatch. 

When  such  communications  relate  to  sickness  and  death, 
there  accompanies  them  a  common  sense  suggestion  that 
they  are  of  importance,  and  that  the  persons  addressed  have 
in  them  a  serious  interest. 

It  would  be  an  unreasonable  rule,  and  one  not  comport- 
ing with  the  uses  of  the  telegraph,  to  hold  that  the  dis- 
patcher wiU  be  released  from  diligence  unless  the  rela- 


772  AMERICAN  ELECTRICAL  CASES.       [vol  3 

Teleg^ph  Co.  y.  Adams. 

tions  of  the  parties  concerned,  as  well  as  the  nature  of  the 
dispatch,  are  disclosed. 

When  the  general  nature  of  the  commnnication  is 
plainly  disclosed  by  its  terms,  instead  of  requiring  the 
sender  to  communicate  to  the  unwilling  ears  of  the  opera- 
tor the  relationship  of  the  parties  concerned,  a  more  rea- 
sonable rule  will  be,  when  the  receiver  of  the  dispatch 
desires  information  about  such  matters,  for  him  to  obtain 
it  from  the  sender,  and,  if  he  does  not  do  so,  to  charge  his 
principal  with  the  information  that  inquiries  would  have 
developed. 

A  witness  was  permitted  to  testify  that  Mrs.  Clara 
Adams,  while  waiting  for  a  train  to  Waco,  after  the  mes- 
sage had  been  delivered  to  her,  seemed  to  be  in  great  dis- 
tress, and  said  that  she  would  give  everything  that  she 
possessed  to  see  her  brother,  and  talk  to  him,  before  he 
died. 

As  the  jury  would  be  instructed  that  they  might,  in 
assessing  damages,  include  her  mental  anguish  in  their  esti- 
mate, it  was  doubtless  thought  that  evidence  of  her  mental 
condition,  including  expressions  of  it,  at  the  time,  might 
be  given.  As  juries  may»  from  their  own  knowledge 
and  experience  of  human  nature,  estimate  damage  proceed- 
ing from  that  cause  without  any  evidence,  it  is  not  impor- 
tant to  produce  it,  and  when  produced  it  ought  not,  as  a 
general  rule,  to  have  a  controlling  efEect ;  and  yet  we  are 
not  able  to  see  why  the  fact  that  mental  anguish  was  felt, 
and  was  exhibited  by  speech  or  otherwise,  may  not  be 
proved  for  what  it  may  be  worth.  It  at  least  furnishes  no 
ground  for  setting  aside  a  verdict  that  might  be  sustained 
without  any  evidence  as  to  the  existence  or  degree  of  mental 
pain.  1  Greenl.  on  Ev.,  section  102;  1  Whart.  on  Ev.,  sec- 
tions 268,  269. 

It  is  urged  that  ''the  court  erred  in  that  part  of  its 
charge  wherein  it  instructed  'that  if  such  telegram  was 
Bent  by  Simmons  for  the  benefit  of  Mrs.  Clara  Adams,  and 
that  she  has  paid  back  the  charges  for  sending  it,  then  the 
husband  would  have  a  legal  right  to  sue  for  breach  of  the 
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contract,'  etc.,  because,  first,  defendant  had  no  notice  tlmt 
the  contract  was  made  for  Clara  Adams ;  and,  second,  it 
liad  no  notice  or  information  that  ^  Clara,'  named  in  said 
message,  meant  ^  Clara  Adams,'  the  wife  of  the  plaintiff." 

If,  in  fact,  the  message  was  sent  for  the  benefit  of  Mrs. 
Adams,  and  she  was  the  damaged  party,  we  can  see  no 
good  reason  why  her  husband  may  not  maintain  the  suit. 
Aiken  r.  TeL  Co.,  6  S.  C.  369  ;  Tel.  Co.  v.  Dryburg,  35 
Pa,  St.  303 ;  Ellis  v.  American  Tel.  Co.,  13  Allen,  226. 
Sheam  &  Redf.  on  Neg.,  p.  642. 

The  party  to  be  in  fact  accommodated,  benefited,  or 
served  holds  the  beneficial  interest  in  the  contract.  When 
that  one  sustains  damage  from  its  breach,  a  right  of  action 
arises  in  its  favor.  We  do  not  attach  importance  to  the 
reimbursement  of  the  fee  for  sending  the  dispatch  to  the 
party  who  paid  it.  Unless  a  right  of  action  exists  inde- 
I)endently  of  that,  it  cannot  be  maintained.  If  a  person 
sending  and  paying  for  the  dispatch  was  not,  at  the  time  of 
performing  those  acts,  the  agent  of  the  sender,  he  cannot 
be  afterwards  made  such,  so  as  to  give  a  right  of  action  for 
large  damages,  by  being  refunded  the  fee  paid  for  the  dis- 
patch. At  most,  all  that  that  transaction  can  amount  to 
in  any  case,  will  be  to  give  to  the  party  that  refunds  it  a 
cause  of  action  for  the  amount  refunded,  in  a  court  having 
jurisdiction  of  it.  If  it  is  paid  under  such  circumstances  as 
to  become  a  debt  from  the  person  for  whose  use  the  dispatch 
is  sent  to  the  sender,  the  collection  of  it  will  be  between 
themselves ;  and  with  that  the  corporation  can  have  no  con- 
cern. If  it  is  refunded  by  the  party  having  otherwise  a 
cause  of  action  against  the  corporation,  it  may  be  included 
and  recovered  in  the  suit  brought  for  the  other  cause. 

We  think  the  question  as  to  who  may  maintain  a  suit  for 
damages  for  the  breach  of  contract  does  not  depend  upon 
the  payment  of  the  fee,  nor  upon  the  question  whether  the 
sender  had  been  previously  constituted  an  agent  for  that 
purpose  by  the  party  to  whom  the  dispatch  is  sent,  but 
upon  who  in  fact  was  to  be  served,  and  who  is  damaged. 

If  it  was  intended  to  serve  the  receiver,  and  he  accepts 
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tile  act,  we  are  unable  to  see  why  the  telegraph  oomi>any 
flhonld  be  excused  from  the  consequences  of  its  neglect  to 
discharge  its  own  duty  by  reason  alone  of  its  ignorance  of 
the  relations  that  may  exist  between  the  sender  and  the 
receiver  of  the  message. 

If  the  sender,  from  motives  of  friendship  or  any  other 
cause,  is  willing  to  confer  upon  the  receiver  a  benefit,  and 
he  is  willing  to  accept  it,  and  out  of  the  transaction  there 
results  damage  for  somebody  to  receive,  and  for  the  corpo- 
ration to  pay,  the  want  of  the  technical  relationship 
of  principal  and  agent  between  the  other  i)arties  ought  not 
to  enure  to  the  benefit  of  the  telegraph  company,  to  the 
exclusion  of  the  only  party  for  whose  use  the  other  x>arties 
intended  the  transaction. 

A  charge  to  the  jury  that  plaintiff  could  recover  the  toll 
paid  for  transmitting  the  message  is  objected  to  uxx>n  the 
ground  that,  as  defendant  performed  its  contract  for  trans- 
mission and  delivery  of  said  message,  a  delay  in  its  execu- 
tion does  not  authorize  a  recovery  of  the  money  paid  for 
the  performance  of  the  contract.  No  authorities  are 
quoted  in  favor  of  this  proposition,  and  we  know  of  none. 
A  prompt  delivery  was  of  the  essence  of  the  contract ;  and 
a  failure  in  that  respect  was  such  a  breach  of  it  as  to 
authorize  the  recovery  back  of  the  consideration  paid  for 
it,  if  a  right  to  do  so  could  be  maintained  in  other  resx>ect8. 

It  is  contended  that  '*  the  court  erred  in  not  setting  aside 
the  verdict  because  it  is  excessive  in  amount ;  because  if 
the  telegram  had  been  promptly  delivered,  plaintiff's  wife 
could  not  have  reached  her  brother  until  after  he  became 
unconscious."  The  facts  do  not  sustain  this  assignment, 
and  it  therefore  becomes  unnecessary  to  comment  upon  it 
in  other  aspects. 

We  find  no  error  in  the  proceedings  for  which  we  think 
the  judgment  ought  to  be  reversed,  and  it  is  affirmed. 

Affirmed, 

Note.— See   Index  to  this   and    prior   yolumes,    titles  *' Damages,* 
**  Receiver  or  Addressee." 
See  note  to  W,  U,  Tel,  Cb.  v.  Nations,  post. 
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Western   Union  Telegraph  Company  v.  L.  Hearne. 

TexoM  Supreme  Courts  April  29, 1890. 
(77  Tex.  88.) 

EBBOB  in  telegram.—  LDOTINa  LIABILITY. 

A  stipulatioii  in  a  telegraph  blank,  limiting  the  liability  of  the  company 

upon  unrepeated  messages  to  the  amount  paid  for  transmission,  held 

valid. 
Gases  of  this  series  cited  in  opinion:  TT.  U.  7eZ.  Co.  v.  Aisi^Z,  toI.  1,  p.  862 ; 

Wamack  v.  W.  U.  TeL  Co,,  voL  1,  p.  454 ;  W.  U.  7W.  Co.  v.  EdeaU,  vol. 

1,  p.  716 ;  Otdf,  dbe.  BaUway  Co.  y.  MiUer,  toL  2,  p.  781. 

Error  from  District  Court,  Callahan  county. 
Slemmons  &  Fields  for  plaintiff  in  error. 

Acker,  Presiding  Judge:  There  was  a  deed  of  trust 
against  the  property  of  L.  Heame  for  $25,000,  which,  by  its 
terms,  became  due  at  the  option  of  the  holder  upon  default 
in  the  semi-annual  payment  of  interest  thereon  for  ten  days 
after  the  maturity  thereof.  A  payment  of  interest  became 
due  on  the  1st  day  of  December,  1886,  which  Hearne  was 
unable  to  meet  in  full ;  and  it  was  agreed  that  he  should 
have  until  the  28th  day  of  January,  1887,  to  pay  the  bal- 
once  of  $600,  or  deposit  it  in  bank. 

The  money  was  deposited  in  bank  on  the  28th  day  of 
January,  1887,  and  the  following  message  was  prepared  and 
signed  by  the  cashier,  and  delivered  to  Heame,  who 
promptly  delivered  it  to  the  agent  of  the  telegraph  com- 
pany at  Baird  to  be  transmitted  and  delivered  to  E.  E. 
Chase,  the  trustee  and  agent  of  the  beneficiary  of  the  deed 
of  trust,  at  Fort  Worth : 

"  January  28, 1887. 
"  To  E.  E,  Chaee,  FtyH  Worth: 
"  Return  note  left  by  Heame.    Draw  for  $500. 

**  A.  G.  Wills,  Cashier.'* 


\ 
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The  message  when  delivered  to  Chase  at  Fort  Worth 
read  as  follows : 


"  To  E.  E.Cha9B,  Fort  Worth : 
"  Return  note  left  by  Hearne.    Order  $500. 

"  A.  Q.  WiLLB,  Cashier. 

This  suit  was  brought  by  Heame  to  recover  damages 
alleged  to  have  resulted  from  the  error  committed  in  trans- 
mitting the  message  by  substituting  the  word  "order"  for 
"  draw."  There  was  verdict  and  judgment  for  plaintiff  for 
$25,000,  from  which  the  defendant  prosecutes  this  writ  of 
error. 

There  are  several  important  questions  raised  by  the 
assignments  of  error,  but  we  will  consider  only  one  of 
them,  as  it  controls  the  disposition  of  the  case. 

By  the  terms  of  the  contract  for  the  transmission  of  the 
message,  it  was  expressly  stipulated  that  the  defendant 
company  should  not  be  liable  for  errors  in  transmission  of 
unrepeated  messages  beyond  the  amount  of  tolls  paid 
thereon.  The  message  was  not  repeated.  We  think  it 
should  now  be  considered  settled  in  this  State  that  this 
limitation  of  liability  by  si)ecial  contract  is  valid  and  bind- 
ing, and  that  no  recovery  can  be  had  for  an  error  committed 
in  transmitting  an  unrepeated  message  unless  it  be  "  shown 
by  direct  testimony,  or  by  the  facts  and  circumstances  of 
the  case,  that  the  error  was  caused  by  the  misconduct, 
fraud,  or  want  of  due  care  on  the  part  of  the  company,  its 
servants  or  agents."  Tel.  Co.  v.  IfeiU,  67  Tex.  283; 
Womack  r.  Td.  Co.,  68  Tex.  176 ;  TO.  Co.  r.  Bdsaa,  63 
Tex.  668 ;  BaUway  v.  WUson,  69  Tex.  739. 

In  the  Edsall  case  it  is  said  that  in  the  absence  of  a 
special  contract  limiting  liability,  proof  of  the  error  would 
make  a  prima  facie  case  of  negligence,  and  put  the  com- 
pany under  the  burden  of  showing  that  the  error  resulted 
from  some  excusable  cause.  The  rule  here  announced  will 
probably  be  of  rare  application,  as  telegraph  companii 
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require  their  x>atrons  to  subscribe  to  a  special  contract  in 
every  instance. 

We  are  of  opinion  that  the  judgment  of  the  court  belov 
should  be  reversed,  and  the  cause  remanded. 


Note.—  See  note  to  W.  CT,  Tel.  Co.  v.  Nations,  post. 


Western  Union  Telegraph  Company  v.   A.  Young. 

Texas  Supreme  Court,  May  9, 1890, 

(77  Tex.  245.) 

Deliteby  of  telegram. 

In  case  of  a  telegram  addressed  to  one  person  in  care  of  another,  the  com- 
pany has  done  its  full  duty  when  it  has  tendered  it  to  the  person  in 
whose  care  it  was  sent,  although  such  person  refuses  to  accept  it. 

Appeal  by  defendant  below  from  judgment  of  District 
Court,  Grayson  county.    Facts  stated  in  opinion. 

Btemmons  A  Fields  tot  appellant. 

Gaines,  Associate  Justice :  This  action  was  brought  by 
defendant  in  error  to  recover  of  plaintiff  in  error  damages 
for  an  injury  to  the  feelings  of  his  wife,  alleged  to  have 
resulted  from  the  failure  of  the  company  to  deliver  to  her 
a  telegraphic  message  informing  her  that  her  mother  was 
dying.  It  was  claimed  that  by  reason  of  the  failure  the 
plaintiflPs  wife  was  deprived  of  the  opportunity  of  attend- 
ing her  mother's  funeral,  and  that  she  was  thereby  caused 
great  mental  distress. 

The  message  was  directed  to  ^'Mrs.  N.  Young,  care  of 
W.  R.  Henry  &  Co.,  Fort  Scott,  Kansas."  The  evidence 
showed  that  Mrs.  Toung  did  not  receive  the  dispatch  until 
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it  was  too  late  for  her  to  reach  the  place  of  her  mother's 
death  before  the  burial.  But  there  was  evidence  to  show 
that  on  the  morning  of  the  day  it  was  received  for  transmis- 
sion it  was  delivered  to  W.  B.  Henry,  of  the  firm  of  W.  R 
Henry  ft  Co.,  and  that  he  declined  to  forward  it,  and 
handed  it  back  to  the  messenger. 

The  court  instructed  the  jnry«  in  effect,  that,  if  the 
defendant's  agent  at  Fort  Scott  tendered  the  message  to 
W.  B.  Henry,  and  he  declined  to  receive  it,  and  gave  the 
messenger  such  directions  as  would  have  enabled  hun  to 
find  plaintiff's  wife  by  the  exercise  of  reasonable  diligence, 
then  it  was  the  duty  of  the  agent  to  use  such  diligence  to 
find  and  deliver  the  message  to  her.  We  think  the  court 
erred  in  giving  this  instruction.  The  liability  of  the  com- 
pany must  be  determined  by  the  terms  of  its  contract.  Its 
obligation  was  not  to  deliver  it  to  W.  B.  Henry  &  Co.  and 
Mrs.  Young,  but  to  deliver  to  them  as  her  agents,  properly 
addressed  to  her,  to  be  dealt  with  by  them  as  they  deemed 
best.  The  direction  to  "Mrs.  N.  Young,  care  of  W.  R. 
Henry  &  Co.,"  has  the  same  meaning  and  legal  effect  as  it 
would  have  had  if  the  direction  had  been  "  to  W.  B.  Henry 
&  Co.,  for  Mrs.  Young."  The  company  contracted  to 
deliver  to  W.  B.  Henry  &  Co.  for  the  benefit  of  plaintiff's 
wife,  and  when  they  delivered  to  a  member  of  that  firm 
their  liability  was  at  an  end.  The  court  should  have  so 
charged  the  jury. 

The  other  questions  presented  by  the  brief  of  the  plaint- 
iff in  error  have  been  so  frequently  decided  by  this  court 
adversely  to  its  contention  that  they  require  no  considera- 
tion. 

For  the  error  in  the  charge  of  the  court  which  we  have 
indicated,  the  judgment  is  reversed,  and  the  cause 
remanded. 

Hebersed  and  remanded. 


NoTB. — See  note  to  W.  U.  Tel,  Co.  v.  Nations,  pa9t 
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Westekn  Union  Telegraph  Company  v.  W.  P.  Cxtl- 

BEBSON. 

TeoKU  Supreme  Courit  Dee.  if,  1890. 
(79  Tex.  06.) 

Delay  of  teleqrax. —  Ldotino  tdcb  to  PBSBBirT  cladc. 

A  stipnlation  in  a  night  message  blank  requiring  claims  for  damages  to  be 
made  in  writing  within  thirty  dajs  from  the  date  of  transmission  is 
valid,  and  is  not  affected  by  any  oral  statement  by  the  operator  when 
the  message  was  'presented  that  he  could  not  send  it  that  night,  but 
would  do  so  the  next  morning  —  the  point  claimed  being  that  it  thus 
became  a  day  message,  as  to  which  the  time  limited  for  presentation  of 
claims  was  sixty  days. 

Case  of  this  series  cited  in  opinion :  W.  U.  TeL  Co.  v.  Batfw,  vol.  1, 
p.  697. 

Appeal  by  defendant  below  from  judgment  of  District 
Court,  Cass  county. 


A.  H.  Fields  for  plaintiff  in  error. 

TT.  P.  McLean  and  ONeal  A  Eberhardty  for  defendant 
in  error. 

Gaines,  Associate  Justice :  This  suit  was  brought  by 
appellee  against  appellant  to  recover  damages  resulting 
from  a  failure  on  part  of  the  defendant  corporation  to 
make  prompt  delivery  of  a  message  informing  plaintiff  of 
the  serious  illness  of  his  mother.  There  was  a  delay  of  two 
days  in  delivering  the  dispatch,  and  the  plaintiff,  upon  its 
receipt,  went  at  once  to  his  mother's  bedside,  found  her 
unconscious,  from  which  condition  she  never  recovered. 
She  died  within  about  one  hour  after  his  arrival. 

The  message  was  written  upon  one  of  the  company's 
blanks  and  was  signed  and  handed  to  its  agent  for  trans- 
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inission  by  a  brother  of  the  plaintifF.  The  blank  waa 
intended  for  night  messages,  and  contained  a  stipulation  to 
the  effect  that  the  company  should  not  be  liable  for  dam- 
ages resulting  from  the  non-delivery  or  for  delays  in  the 
delivery  of  the  dispatch,  unless  the  claim  for  such  dam- 
ages should  be  "presented  in  writing  within  thirty  days 
after  sending  the  message."  Just  below  the  conditions, 
and  just  above  the  message,  were  the  following  words : 
"  Send  the  following  night  message,  subject  to  the  above 
terms,  which  are  hereby  agreed  to."  The  court  found  that 
the  plaintiff's  claim  for  damages  was  not  presented  until 
April  — J 1 889,  which  was  more  than  thirty  days  after  the  mes- 
sage was  delivered  for  transmission,  and  more  than  thirty 
days  after  the  damages  accrued. 

The  message  was  presented  for  transmission  at  night,  but 
the  agent  of  the  company  informed  the  sender  that  it  could 
not  be  sent  that  night,  because  the  company's  offices  were 
then  closed  by  reason  of  its  being  Sunday.  It  was  then 
agreed  that  it  should  be  delivered  next  morning.  The  price 
paid  was  twenty-five  cents,  which  was  stated  in  the  blank 
to  be  the  price  of  a  night  message  and  the  lowest  charge 
for  any  service. 

The  court  found  that  "said  telegram  was  written  on  a 
night  message  blank  of  defendant  company,"  but  seems  to 
have  concluded  that,  by  reason  of  the  agreement  to  send  it 
next  day,  the  conditions  indorsed  upon  the  blank  did  not 
become  a  part  of  the  contract.  This,  however,  is  not  clear. 
The  finding  which  bears  upon  this  question  is  "that  if  the 
contract  with  defendant  comi)any  and  Bugger  Culberson 
was  that  the  telegram  above  referred  to  was  a  night  mes. 
snge,  paid  for  as  such,  then  that  the  stipulation  printed  on 
the  top  of  the  said  blank  telegram  in  this  case  signed  by 
Dugger  Culberson,  requiring  suit  to  be  brought  in  case  of 
default,  etc.,  was  and  is  an  unreasonable  time  in  which  suit 
could  be  brought  in  this  case."  There  is  no  limitation  in 
the  contract  as  to  the  time  within  which  a  suit  for  damages 
for  its  breach  should  be  brought.  The  trial  judge  doubt* 
less  referred  to  the  provision  which  stipulated  that  the 
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claim  for  damages  should  be  presented  within  thirty  days 
after  sending  the  message. 

We  think  the  court  erred  in  holding  that  the  stipulation 
was  not  binding.  This  court  held,  in  the  case  of  Western 
Union  Telegraph  Company  t.  Bains,  63  Texas,  27, 
that  such  a  stipulation  for  the  presentation  of  the  claim  for 
damages  was  not  unreasonable,  and  was  obligatory  upon 
the  parties.  In  that  case  the  limit  was  sixty  days.  In  Oulf^ 
Colorado  <ft  Santa  Fe  Railway  Co.  v.  T^awicky  68  Tex.  814, 
it  was  held  that  a  stipulation  in  a  bill  of  lading  for  the  ship- 
ment of  cattle,  to  the  effect  that  the  shipper  should  not  be 
entitled  to  recover  damages  for  a  breach  of  the  contract 
unless  suit  should  be  brought  in  forty  days,  was  valid. 

In  the  present  case  the  time  stipulated  within  which  the 
claim  should  be  claimed  is  shorter,  but  the  principle  is  the 
same.  No  reason  is  seen  why  the  time  was  not  amply  suf- 
ficient for  the  party  injured  to  make  out  in  writing  his 
claim  for  damages,  and  to  present  it  to  the  company.  The 
damages  which  the  plaintiff  has  suffered  were  as  well  known 
to  him  within  three  days  after  the  message  was  sent  as  they 
could  have  been  at  any  future  time,  and  the  space  allowed 
afforded  an  ample  opportunity  for  making  the  demand. 

But  it  is  urged  that  the  court's  finding  upon  this  question 
was  not  material,  for  the  reason  that  the  agreement  to 
deliver  the  message  on  the  morning  of  February  26th  made 
it  a  day  message,  and  that  the  answer  discloses  that  as  to 
such  messages  sixty  days  were  allowed  to  present  the  claim 
for  damages.  In  this  proposition  we  do  not  concur.  If  the 
agreement  between  the  agent  and  the  sender  that  the  dis- 
patch should  be  delivered  on  the  morning  of  the  26th,  had 
made  a  change  in  the  contract,  it  would  have  altered  it  in 
that  particular  only,  and  would  have  left  its  other  stipula- 
tions unimpaired.  These  provisions  were  as  reasonable 
when  made  parts  of  contract  to  deliver  a  message  in  the  day- 
time as  when  incorporated  in  a  contract  to  deliver  at  night. 
But  the  written  contract  only  bound  the  company  to  a 
delivery  ^^not  earlier  than  the  morning  of  the  next  ensuing 


782  AMERICAN  ELECTRICAL  CASES.       [vol.  8 

Telegraph  Co.  t.  Rosentreter. 


business   day."     The   verbal  agreement  to  deliver  next 
morning  did  not  change  its  legal  effect. 

Upon  the  case  made  the  plaintiff  was  not  entitled  to 
recover,  and  the  judgment  is  accordingly  reversed  and  here 
rendered  for  appellant. 

Reversed  and  remanded. 


Note.— See  note  to  TT.  U,  Tel,  Co,  y.  NaiioM,  post. 


Westebn  Union  Telegraph  Company  v.  Otto  Rosen- 
treter. 

Texas  Supreme  Courts  March  tJ^  1891. 
(80  Tex.  406.) 

DlL^T    OF    TELBGBAM.—  LuCTINO    LIABnJTT.—  NOTICE    OF  DIFOBTAirCB. 

A  stipulation  in  a  telegraph  blank  that  "the  company  wiU  not  be  liable 
for  delays  arising  from  unavoidable  interruption  in  the  working  of  its 
lines  "  refers  to  such  delays  as  are  oauaed  by  electrical  disturbances  or 
other  causes  beyond  the  control  of  the  company,  and  will  not  absolve 
the  company  when  the  '  interruption '  of  its  regular  business  is  due  to 
the  fact  that  it  has  turned  over  its  lines  to  the  exclusive  use  of  a  railroad 
company,  during  the  time  in  question. 

To  render  a  telegraph  company  liable  in  damages  for  delay  of  a  telegram 
announcing  death,  it  is  unnecessary  that  the  relationship  between  the 
addressee  and  the  person  deceased  should  be  disclosed  by  the  message. 

Cases  of  this  series  cited  in  opinion :  CMf,  dbe.  Co.  v.  MiUer,  voL  2,  p.  781 ; 
W.  U.  Tel  Co,  V.  iVW«, vol.  1,  p.  852;  W.  U.  Tel,  Co.  v.  Edtall,  voL  1,  p. 
716 ;  W.  U.  Tel,  Co.  v.  Seirde,  voL  1,  p.  788 ;  State  of  NetmiAa  v. 
N^nwka  Tdeph,  Oo.,  voL  1,  p.  700  ;  W,  U,  Tel,  Co.  v.  Broeaehs^  voL  8, 
p.  815 ;  W.  U,  Tel,  Co.  v.  Yopat,  voL  2,  p.  558 ;  TT.  U.  9W.  Go.  v.  Adame, 
ante,  p.  768 ;  W.  U,  Tel,  Co,  v.  Tyler,  voL  1,  p.  116. 

Cohhissionbbb'  decision.    Appeal  from  District  Courts 
Washington  connty. 
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Stewart  <£  Stewart,  for  appellant. 

Searcy  &  Oarrett  and  S.  O.  RagsdaUy  for  api)elle6. 

Mark,  Jadge:  The  statement  of  the  case  as  made  in 
Btppellant's  brief,  with  some  slight  alterations  which  we 
have  made,  will  disclose  substantially  the  case.  Some 
omissions  therein  will  be  hereinafter  supplied  fum  record. 
The  statement  is  as  follows : 

"This  suit  was  begun  by  Otto  Rosentreter  filing  his 
petition  on  February  13,  1890,  in  the  District  Court  of 
Washington  county,  Texas,  asking  for  $2,000  damages 
against  the  Western  Union  Telegraph  Company  for  the 
grief,  disappointment  and  mental  anguish  suffered  by  the 
said  Otto  Rosentreter,  caused  by  the  Western  Union  Tele- 
graph Company  (negligently)  delaying  to  promptly  trans- 
mit (and  deliyer)  a  certain  telegraphic  message  from  the 
town  of  Lyons,  in  Burleson  county,  Texas,- to  the  appellee, 
in  the  city  of  Brenham,  Texas,  whereby  the  said  Rosen- 
treter failed  to  reach  Lyons  in  time  to  attend  the  funeral  of 
his  sister  Emma,  and  '  give  comfort  and  consolation  to  his 
aged  mother  in  an  hour  of  great  disappointment.'  The 
message  was  filed  for  transmission  at  Lyons,  Texas,  on 
April  7,  1889,  it  being  Sunday.  The  message  was  written 
by  August  Grabbo,  and  handed  by  him  to  defendant's 
operator  at  Lyons,  George  A.  Smith.    It  reads  as  follows : 

•  To  Otto  Boaentreter,  care  of  Louis  Oraamnuck^  Brenham : 
*  Emma  died  last  night.    Will  be  buried  this  eyening. 

'  [Signed]  August  Schopfb.' 

^^The  message  was  handed  to  Operator  Smith  about  eight 
o'clock  on  the  morning  of  the  7th  by  August  Grabbo,  and 
at  the  time  Smith  told  Grabbo  that  the  wire  was  crowded 
with  train  orders,  and  also  that  it  was  Sunday,  and  the 
Brenham  office  was  closed  between  the  hours  of  ten  o'clock 
A.  M.  and  four  o'clock  P.  M.,  so  that  the  message  would 
probably  not  be  delivered  before  four  o'clock  that  after- 
noon. Grabbo  replied  to  do  the  best  he  could  with  it. 
Operator  Smith  did  not  know  Otto  Rosentreter,  August 
Schoppe,  or  Emma,  or  what  relationship,  if  any,  existed 
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between  the  Emma  mentioned  in  the  message  and  Otto 
Rosentreter,  or  that  apx)ellee  had  an  aged  mother  to  com- 
fort ;  and  nothing  was  said  at  the  time  of  filing  the  mes- 
sage as  to  any  relationship,  or  that  Rosentreter  was 
expected  np  on  the  noon  train ;  Angust  Grabbo  testifying 
that  he  thonght  the  message  explained  itself. 

''  Operator  Smith  testifies  that  he  remained  at  his  instm- 
ment  from  eight  o'clock  A.  M.  nntil  two  o'clock  P.  M., 
endeavoring  to  transmit  the  message,  with  the  exception  of 
a  short  time  he  was  attending  to  the  mail  and  his  duties 
as  agent ;  but  was  nnable  to  obtain  control  of  the  wire  to 
transmit  the  message  nntil  two  P.  M.  on  account  of  its 
being  in  charge  of  the  train  dispatcher,  who  was  con- 
stantly using  it  for  sending  train  orders;  there  being  a 
rush  of  stock.  The  message  had  to  be  sent  to  Galveston, 
and  ^relayed'  to  Brenham.  The  Brenham  office  was 
closed  from  10  A.  M.  until  4  P.  M.  The  message  reached 
Brenham  about  4  P.  M.,  and  was  promptly  delivered  to 
Louis  Grassmuck,  and  by  him  to  appellee  at  416  P.  M. 

"  The  train  going  from  Brenham  to  Lyons  left  Brenham 
about  eleven  o'clock  A.  M.,  and  reached  Lyons,  a  distance 
of  nineteen  miles,  in  about  forty-five  minutes.  Emma,  the 
sister  of  appellee,  died  at  her  home  about  a  mile  from 
Lyons,  at  about  six  o'clock  on  the  evening  of  the  6th  of 
April,  1889,  and  the  message,  about  the  delay  in  the  deliv* 
ery  of  which  this  suit  was  brought,  was  not  filed  for  trans* 
mission  until  about  eight  o'clock  on  the  morning  of  the  7th 
of  April,  over  twelve  hours  after  the  death  of  the  said 
Emma.  The  appellee  testified  that  he  was  living  in  Bren- 
ham, only  nineteen  miles  from  his  sister,  or  a  ride  of  only 
forty-five  minutes,  and  that  he  had  not  visited  his  sister 
for  about  three  months  before  her  death,  though  he  testi- 
fied that  he  was  expecting  to  hear  of  her  death  at  any 
moment,  and  could  easily  have  obtained  permission  of  his 
employer  to  visit  her ;  that  he  did  not  go  to  Lyons  for 
several  weeks  after  the  death  of  his  sister  Emma,  though 
he  could  have  easily  obtained  the  x>^rmission  of  his 
employer,  Mr.  Grassmuck,  to  do  so.    The  cause  was  tried 
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hj  a  jury,  March  10,  1890,  and  verdict  and  judgment  for 
appellee  for  $1,000." 

It  is  deemed  proper  to  insert  in  this  connection  tbe  bal- 
ance of  the  facts  proved  which  are  proper  to  be  considered 
in  the  solution  of  the  questions  presented  on  this  appeal. 
The  following  from  the  brief  of  appellee  is  found  to  be 
substantially  correct. 

"  The  telegram  was  delivered  to  the  operator  at  Lyons, 
a  station  nineteen  miles  from  Brenham,  at  8  o'clock  A.  M., 
and  was  delivered  in  Brenham  at  fifteen  minutes  past  4  P. 
M.  The  regular  passenger  train  passed  Brenham  at  that 
time  about  11.30  A.  M.,  and  arrived  at  Lyons  about  12.80 
P.M. 

^'  The  witness,  August  Schoppe,  testified  that  Emma,  the 
sister  of  appellee,  died  near  Lyons  on  the  evening  of  the  6th 
of  April,  between  6  and  7  o'clock ;  that  on  the  morning  of 
the  7th  of  April  he  went  to  Lyons  to  send  a  dispatch  to 
appellee ;  that  he  reached  Lyons  about  7  o'clock  A.  M., 
and  found  the  telegraph  ofBice  closed ;  that  he  went  to 
August  Grabbo,  and  requested  him  to  deliver  it  to  the 
ox)erator  when  he  came  down  to  the  office ;  that  the  funeral 
was  postponed  until  evening,  so  that  the  appellee  could  be 
present. 

"August  Grabbo  testified  that  he  delivered  the  telegram 
to  the  operator  as  soon  as  the  office  was  open,  between  8 
and  9  o'clock  ;  that  he  went  to  the  office,  asked  for  a  blank, 
wrote  the  message,  paid  him  twenty-five  cents,  and  asked 
him  if  he  could  send  it,  and  he  replied  by  saying  that  he 
only  had  one  instrument ;  that  they  only  had  certain  hours 
to  work  on  Sunday  ;  that  the  wire  was  crowded,  etc. 

**  George  A.  Smith,  the  operator  and  witness  for  the  appel- 
lant, testified  that  he  remembered  receiving  the  message 
from  Grabbo,  who  requested  him  to  send  it  as  soon  as 
possible.  It  was  on  Sunday,  and  the  Western  Union  office 
at  Brenham  was  open  from  7  to  10  A.  M.,  and  from  4  to  6 
P.  M.  That  he  had  but  one  wire,  and  it  was  constantly  in 
use  by  the  dispatcher,  who  was  using  it  all  the  time  for  train 
VOL.  Ill— 50, 
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orders.  I  told  Grabbo  the  office  was  closed  during  certaia 
hours  on  account  of  it  being  Sunday,  and  that  I  did  not  think 
it  could  i)ossibly  be  delivered  before  4  or  5  o'clock,  as  it  had 
to  be  relayed  at  Gulveston,  and  I  thought  the  Brenham 
office  would  be  closed  from  10  o'clock  to  4.  That  he  left 
his  instrument  about  half  an  hour  attending  to  the  mail  and 
his  duties  as  station  agent.  The  wire  was  crowded  with 
railway  business.  We  often  have  such  a  rush.  That  if  the 
other  office  had  been  doing  business  in  Brenham  it  might 
have  been  sent  there.  I  could  send  a  train  order,  but  could 
not  get  the  wire  for  messages.  That  the  dispatcher  con- 
trols the  wire,  and  whenever  he  wants  an  office  he  calls 
them.  He  can  deliver  the  wire  to  any  office.  Any  office 
can  communicate  with  him  at  any  time.  That  ten  minutes 
would  be  a  reasonable  time  to  send  a  message  from  Lyons 
to  Brenham  via  Galveston.  That  he  could  have  communi- 
cated with  the  depot  at  Brenham  over  the  railway  wire,  but 
could  not  have  handled  Western  Union  business  over  it. 
That  he  did  not  try  for  this  message.  That  the  wire 
belonged  to  the  Western  Union  Company.  That  he  could 
have  had  communication  with  the  dispatcher,  who  could 
have  given  him  control  of  the  wire  to  have  sent  this  dis- 
patoh.  That  he  did  not  try  to  get  in  communication  with 
the  dispatcher,  and  tell  him  that  he  had  an  important  mes- 
sage to  get  off.  An  imx)ortant  message  is  a  ^rush  mes- 
sage.' A  message  announcing  the  death  of  a  i)arty  is 
called  a  ^  rush  message.'  This  message  announced  a  death. 
That  he  was  both  railroad  agent  and  operator  at  Lyons,  and 
his  duties  were  somewhat  double.  From  the  telegram  he 
thought  they  expected  Otto  to  come  on  the  train.  That  if 
he  had  had  another  wire  communicating  directly  with 
Brenham,  he  thought  he  could  have  got  the  message  off 
between  8  and  11  A.  M.  Since  that  time  another  wire  has 
been  put  up." 

Again,  on  the  question  of  damages,  it  was  proved  that 
'^  the  appellee  was  working  for  Louis  Grassmuck  in  Bren- 
ham. His  sister  was  in  bad  health,  and  he  had  made 
arrangements  to  be  telegraphed  for  in  the  event  of  her 
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death.  Appellee  testified  that  he  was  very  mnch  disap- 
I)ointed  and  grieved  at  not  being  able  to  be  present  at  the 
f  oneral  of  his  sister.  That  he  woald  not  have  missed  it 
for  anything  in  the  world.  The  witness  Grassmnck  testi- 
fied that  he  delivered  the  telegram  to  appellee ;  that  he 
seemed  very  much  grieved  and  distressed  at  not  being  able 
to  be  present  at  his  sister's  funeral ;  that  they  went  down 
to  the  depot  to  see  if  he  could  get  a  freight  train  to  go  to 
Lyons  on ;  that  he  could  not  get  a  freight  train  and  he 
seemed  very  much  distressed.  He  cried,  and  said  he  wished 
he  could  have  gone.  The  witness  August  Schopi)e  testified 
he  expected  the  appellee  up  on  the  train,  arid  was  at  the 
depot  to  meet  him,  and  that  the  funeral  was  put  oflf  until 
after  the  arrival  of  the  train,  so  he  could  be  present." 

The  fourth  and  seventh  assignments  of  error  inay  be  con- 
sidered together,  as  they  relate  to  the  same  subject,  viz., 
the  refusal  of  the  court  to  give  the  third  and  fifth  special 
charges  requested  by  the  defendant.  The  first  of  the 
instructions  is  as  follows : 

''  You  are  ,  charged  that  the  defendant  can  limit  its  lia- 
bility in  transmitting  telegraph  messages,  sending  them 
under  certain  conditions,  which  conditions  must  be  assented 
and  agreed  to  by  the  sender  of  the  message.  The  company 
may  limit  its  liability  for  delay  caused  by  inability  to  work 
its  wires  from  wire  troubles  or  overcrowding  the  wires ;  and 
if  you  find  that  the  message  in  question  was  written  on  a 
form  containing  a  condition  that  the  company  would  not 
be  liable /or  delays  artsing  from  unavoidable  interrup- 
tion in  the  working  of  its  Itnes^  and  said  message  was 
agreed  to  by  the  plaintiff  by  his  agent  writing  the  message 
on  a  blank  containing  said  condition  and  signing  the  same, 
then  the  company  is  not  liable  for  any  delay  caused  by  the 
interruption  in  the  working  of  its  lines,  if  you  find  that 
there  was  any  such  interruption,  and  you  will  so  find." 

The  second  is  to  this  effect :  **  The  defendant  company, 
being  a  telegraph  company,  can  limit  to  a  certain  extent  its 
liability  ;  and  if  you  find  that  the  message  in  question  was 
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written  on  a  blank  containing  certain  conditions,  among 
others,  that  the  company  would  not  be  liable  in  damages 
beyond  fifty  times  the  amount  paid  for  sending  the  same, 
without  the  delay  is  caused  by  the  misconduct,  fraud,  or 
want  of  due  care  on  the  part  of  the  company,  its  servants  or 
agents,  and  if  you  so  find  you  will  return  verdict  for 
plaintiff  only  for  fifty  times  the  amount  paid  for  the  trans- 
mission of  the  message  in  question." 

It  is  doubtful  if  these  assignments  ought  to  be  consid^ 
ered.  We  have  searched  the  record  in  vain  for  the  proof  of 
any  fact  or  state  of  facts  that  would  render  either  of  these 
charges  applicable,  even  if  it  were  conceded  that  they 
announce  the  correct  rule  of  law.  By  nearly  all  of  his 
witnesses  the  plaintiff  proved  the  contents  of  the  tele- 
gram upon  which  this  action  is  based,  viz.:  "Emma 
died  last  night.  Will  be  buried  this  evening,"  as  we  have 
before  shown,  but  here  the  evidence  stoj)s,  and  as  to  any 
part  of  the  telegram,  or  its  conditions,  if  any,  we  find  no 
proof  in  the  statement  of  facts.  The  stipulations  claimed 
by  appellant  as  limiting  the  liability  of  the  company  we  do 
find  in  the  telegram  as  set  out  and  made  an  exhibit  to 
defendant's  answer,  but  it  does  not  appear  that  the  defend- 
ant ever  offered  or  attempted  to  offer  them  in  evidence 
before  the  court  or  jury.  The  telegram  is  identified  by 
several  witnesses  as  the  one  sent  to  the  plaintiff,  but  no 
mention  is  made  of  any  other  terms  or  conditions.  The 
nearest  approach  thereto  that  we  have  been  able  to  fijid  is 
to  be  found  in  the  testimony  of  August  Grabbo,  the  man 
who  wrote  the  telegram:  "I  took  the  message  to  Smith, 
the  operator,  at  the  request  of  August  Schoppe.  That  is 
the  message  [identifying  message  attached  to  defendant's 
answer],  and  my  hand-writing."  This  certainly  does  not 
prove  the  printed  stipulations  of  the  telegram  relied  on  by 
the  defendant,  or  that  they  were  offered  or  introduced  in 
evidence.  We  think  it  entirely  clear  as  a  matter  of  prac- 
tice and  of  law  that  the  identification  of  a  written  instru- 
ment for  the  purpose  of  introducing  it  in  evidence  is  not 
equivalent  to  its  introduction  in  evidence  in  fact  before  the 
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court  and  jniy.  This  is,  perhaps,  an  inadyertent  omission 
in  the  prei)aTation  of  the  statement  of  fact,  but  nevertheless 
the  proof  does  not  appear  to  have  been  made. 

We  have,  however,  considered  the  charges  under  the 
facts  of '  the  case  in  view  of  the  sixth  assignment,  which 
raises  in  substance  the  same  question  presented  by  the 
fourth  assignment  as  to  the  sufficiency  of  the  evidence  in 
that  regard  to  justify  the  verdict,  but  we  do  not  believe 
that  any  of  these  assignments  are  well  taken  in  the  light  of 
the  evidence  and  issues  in  this  case.  The  court  below 
seems  to  have  sufficiently  guarded  in  its  general  charge  to 
the  jury,  as  we  think,  every  right  of  the  defendant  on  the 
question  of  negligence  as  an  indispensable  prerequisite  to 
any  recovery  by  plaintiff  at  all.  The  court  charged  the 
jury  as  follows : 

^^The  question  of  diligence  is  one  to  be  determined  by 
the  jury  from  all  the  evidence,  and  if  you  believe  from  the 
evidence  that  the  defendant's  agent  was  not  guilty  of  negli- 
gence, but  that  he  exercised  reasonable  care  and  diligence 
in  getting  said  message  through,  then  you  will  find  for  the 
defendant."  Railway  v.  Miller ,  79  Tex.  78 ;  21  Am.  and 
£ng.  Corp.  Cases,  80. 

Again:  "The  defendant  would  be  bound  to  receive  the 
telegram,  if  such  was  intrusted  to  its  care,  and  transmit 
the  same  with  reasondble  diligence,  and  would  be  held  to 
the  exercise  of  such  care  and  diligence  as  would  be  reason- 
ably  adequate  to  a  faithful  discharge  of  its  duty." 

Elsewhere  in  the  charge  the  right  of  the  plaintiff  to 
recover  is  made  directly  to  depend  upon  proof  of  negli- 
gence upon  the  part  of  the  defendant  or  its  agents  and 
employees.  This  did  not  make  it  liable,  as  a  common  car- 
rier would  be,  as  an  insurer.  It  therefore  clearly  apx)ears 
that  the  fifth  si>ecial  instruction,  as  asked  by  defendant, 
was  inapplicable  —  certainly  unnecessary  to  any  issue  sub- 
mitted to  the  jury,  or  presented  in  the  plaintifTs  petition, 
since,  according  to  both  the  terms  of  the  stipulation  itself, 
and  the  requested  instruction,  the  amount  of  the  damages 
was  not  to  be  restricted  to  "fifty  times  the  amount  paid" 
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if  "the  delay"  was  attributable  to  the  "want  of  due  care 
on  the  part  of  the  company,  its  servants  or  agents."  Had 
the  stipulation  not  contained  this  latter  exception,  it  would 
have  been  unreasonable  and  void.  Telegraph  Co.  ¥•  IfeBl, 
67  Tex.  291,  approved  in  several  later  cases. 

The  stipulation  contained  in  the  third  special  instruction 
before  noted,  that  "the  company  will  not  be  liable  for 
delays  arising  from  unavoidable  interruption  in  the  tDork- 
ing  of  its  lines,"  does  not,  we  think,  fairly  embrace  the 
matter  developed  in  the  evidence  as  the  defense.  The 
"interruption"  mentioned  would  most  naturally  refer  to 
such  as  may  be  caused  by  electrical  disturbances,  or  others 
beyond  the  control  of  the  defendant.  Telegraph  Co.  t. 
EdaaUf  63  Tex.  674.  The  fact  that  the  defendant's  wire 
was  on  the  day  the  telegram  was  delivered  to  it  for  trans- 
mission in  the  uninterrupted  control  and  use  of  the  railway 
company  does  not  indicate  any  "unavoidable  interruption 
in  the  working  of  its  lines,"  or  fall  within  the  terms  of  the 
stipulation.  It  appears  to  us  that  to  give  the  stipulation 
the  construction  contended  for  by  appellant  would  render 
it  unreasonable  and  void,  if  it  is  designed  to  have  general 
application.  Gray's  Com.  by  Tel.,  p.  79,  sec.  60 ;  8  Amer.  k 
Eng.  Corp.  Cases,  pp.  1,  44,  notes.  Of  course  we  are  not 
discussing  any  supposed  case  —  not  shown  to  have  influ- 
enced the  defendant  in  this  case  —  where  to  prevent  collis- 
ions, wrecks,  etc.,  the  railroad  company  should  for  the 
time  being  be  allowed  the  exclusive  use  of  the  wires. 

On  the  Sabbath  day  in  question,  if  we  are  to  credit  the 
operator  to  whom  the  message  was  intrusted,  and  who  was 
the  agent  of  both  the  defendant  and  the  railway  company, 
the  Western  Union  Telegraph  Company  seems  to  have 
abandoned  its  franchise,  and  gone  out  of  business,  between 
the  towns  of  Burton  and  Brenham,  at  least  for  thai  day, 
and  turned  over  "its  lines"  to  the  exclusive  dominion  of 
a  train  dispatcher  (at  Galveston)  of  the  railway  com])any, 
and  who,  thus  invested  with  autocratic  powers,  oft«*n 
craved,  perhaps,  by  ordinary  mortals,  but  rarely  possessed. 
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appears  to  have  done  a  ^'rushing"  business,  and  worked 
the  wire  for  all  that  was  in  it,  to  the  utter  exclusion  of  the 
public.  Under  such  circumstances,  it  would  be  a  little 
difficult  to  regard  the  railway  company  in  the  light 
strictly  of  an  employer  of  the  defendant  company.  This 
'would  seem  also  to  meet  the  point  made  by  appellant  that 
it  could  not  give  preference  to  any  person  or  corporation 
employing  it.  It  certainly  did  on  that  day,  however, 
give  a  decided  and  exclusive  preference  to  the  railway 
company. 

We  do  not  think  that  the  law  contemplates  that  a  tele- 
graph company,  charged  with  the  duty  of  faithfully  serv- 
ing the  public  to  all  reasonable  extent,  shall  escape 
re8i)onsibility  for  its  failure  to  perform  that  duty  by  such 
a  shallow  pretense,  after  it  has  received  the  telegram,  and 
made  a  contract  for  its  transmission.  If  it  was  the  habit, 
not  infrequently,  as  the  testimony  of  the  operator  shows, 
for  the  railway  company  to  usurp  the  defendant's  wire 
with  its  consent,  to  the  exclusion  of  every  one  else,  then 
the  defendant  should  have  provided  another  wire  to  serve 
the  public,  or  as  many  as  were  "  reasonably  adequate"  to 
fhe  discharge  of  the  duty  devolved  upon  it  from  the  very 
nature  of  its  organization  and  business.  Telegraph  Co. 
T«  Sdrcle,  10  Am.  &  Eng.  Corp.  Cases,  615 ;  Railway  Co. 
V.  Smith,  63  Tex.  327.  If  it  failed  to  do  this,  that 
amounted  to  negligence,  under  such  circumstances,  regard- 
less of  any  special  stipulation.  We  do  not  wish  to  be 
imderstood  as  holding  that  it  is  the  duty  of  the  telegraph 
companies  to  provide  as  many  wires  as  may  be  necessary  to 
serve  every  individual  promptly  and  at  once,  who  may 
seek  its  service,  but  we  do  simply  hold,  under  the  facts  of 
tills  case,  that  if  the  telegraph  company  allowed  the  rail- 
way to  occupy  its  only  wire  for  any  considerable  time  to 
fhe  exclusion  of  the  public,  then  it  should  have  provided 
another  wire  for  the  use  of  other  employers,  so  as  to  afford 
equal,  or  at  least  reasonable,  facilities  to  all.  Gray's 
Com.  by  Tel.  79 ;  The  State  r.  Telephone  Co.,  8  Am.  & 
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Eng«  Corp.  Cases  (Neb.),  1.  Since  the  omission  now  com' 
plained  of  occurred,  the  company  has  put  up  another 
wire,  and  thereby  apparently  confesses  that  one  only  was 
inadequate. 

This  court  in  the  case  of  Weaiem  Union  Jkiegraph 
Company  t.  Broesche,  72  Tex.  654,  administered  a 
timely  admonition  to  the  appellant  on  account  of  the  n^li- 
gence  of  its  agent  at  this  very  same  Burton  station  in 
allowing  its  office  to  be  closed,  so  that  an  important  tele- 
gram received  there  was  not  delivered  in  a  reasonable  time. 
It  was  held  that,  although  the  message  was  received  for 
transmission  at  the  initial  office  '^  after  the  usual  hours  of 
closing  the  office  at  Burton,"  this  constituted  no  defense  to 
the  action.  We  do  not  doubt  the  correctness  oi  this  deci- 
sion, or  that  the  principle  therein  announced — thati 
having  received  the  telegram,  it  was  bound  to  transmit  it — 
is  applicable  to  the  present  contention.  In  any  event,  the 
court  was  not  required  to  select  the  isolated  facts  relied  on 
by  the  defendant,  and  charge  that  they,  per  se^  constituted 
a  legal  excuse.    Munn  v.  lllinals^  94  IT.  S.  113. 

The  remaining  portion  of  the  sixth  assignment  not  already 
disx>osed  of  relates  to  the  effect  of  the  regulation  of  the  com- 
pany that  its  office  would  '^not  be  open  from  ten  A.  M. 
until  four  P.  M.  on  Sunday,"  as  testified  to  by  the  wit- 
ness, Smith,  of  which  regulation  the  sender  was  informed^ 
The  message,  however  (and  which  is  termed  a  ^^rush  mee* 
sage),"  was  in  fact  received  by  the  agent  for  transmission 
about  8  o'clock  in  the  morning,  before  the  operation  of  tbe 
rule  began.  The  court  below  gave  the  sixth  specisQ  chaige 
requested  by  defendant,  to  the  effect  that  the  defendant 
would  not  be  liable  for  any  delay  occurring  between  thoee 
hours  if  the  sender  was  informed  of  the  regulation.  TUi 
was  certainly  as  favorable  a  presentation  of  the  law  on  this 
subject  as  the  apx)ellant  could  legally  demand  under  the 
facts  of  the  case.  It  is  evident  that  the  telegraph  comjyany 
was  not  observing  the  Sabbath,  but,  on  the  contrary, 
allowed  its  wire  to  be  kept  red-hot,  at  least  in  the  triuismli* 
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fflon  of  the  nilway's  business,  dnring  the  greater  part  of  the 
entire  day.  The  law  beneficently  endows  telegraph  com- 
panies with  incapacity  to  violate  the  Sunday  law  by  *'  send- 
ing and  receiving  telegrams"  on  that  day,  and  not  at  the 
instance  of  the  railroad  alone.  Gen.  Laws.  Beg.  Sess.  18 
Leg.  67 ;  Telegraph  Co.  r.  Yopst,  35  Am.  and  Eng.  Corp. 
Oses,  519.  The  verdict  of  the  jury  is  not  against  the  evi- 
dence in  this  particular. 

What  we  have  already  said  disposes  of  the  fifth  assign- 
ment of  error. 

The  eighth  assignment  of  error — that  the  court  erred  in 
refusing  the  fourth  special  charge  asked  by  derendant,  to 
the  effect  that  the  telegram  must,  to  be  actionable  for  con- 
sequential damages,  show  on  its  face  the  relationship  that 
existed  between  "Emma,"  the  deceased,  and  the  plaintiff — 
cannot  be  sustained  under  repeated  decisions  of  the  Supreme 
C!ourt.  The  same  question  is  presented  in  the  ninth  assign- 
ment, on  the  sufficiency  of  the  evidence  to  sustain  the  ver- 
dict. If  the  importance  of  the  telegram  being  promptly 
transmitted  and  delivered  reasonably  appears  from  its 
terms,  that  is  sufficient,  whether  the  precise  relationship  is 
indicated  or  not ;  but  it  may  be  remarked  that  a  telegram 
very  similar  to  the  present  one,  viz. ,  ' '  Billie  is  very  low. 
Come  at  once,"  was  held  to  sufficiently  give  notice  of  the 
relationship,  or  at  least  to  put  the  company  on  inquiry. 
Telegraph  Co.  v.  Moore^  76  Tex.  66  ;  Telegraph  Co.  t. 
Adams,  75  Tex.  533 ;  Telegraph  Co.  v.  Feegles^  75  Tex. 
537.  To  require  the  family  pedigree  to  be  inserted  in  tele- 
grams announcing  serious  illness  or  death  would  deprive 
the  greater  part  of  the  public  of  the  benefits  of  telegraphy ; 
and  the  only  apparent  object  of  the  requirement  of  detail 
in  such  cases  is,  as  was  said  by  the  Supreme  Court  of 
Illinois  in  regard  to  the  ''repeating"  of  messages  to  insure 
delivery^  * '  to  increase  the  revenue  of  the  companies. ' '  Tele* 
graph  Co.  r.  Tgler,  74  111.  170. 


Affirmed, 
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Stewart  A  Stewart  argaed  a  motioiL  for  rehearing  for 
api>ellee.    Motion  taransferred  to  Anstin  and  there  refused. 


Note. —  See  Index    to  this  and  to  prior  volumes  title, 
Liability.'* 
See  note  to  W.  U.  TeL  Co.  v.  NaiUms.potU 
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Western  Union  Telegraph  Company  v.  J.  C.  Jonx3. 

Texas  Supreme  Court,  June  f ,  1891. 

(81  Tex.  271.) 

Delay  of  telegram.— Right  of  addressee. 

In  an  action  brought  by  the  addressee  for  damages  due  to  delay  of  a  tele> 
gram  announcing  the  expected  death  of  the  addressee's  mother,  held, 
that  the  question  whether  the  sender  was  the  agent  of  the  addressee 
was  properly  submitted  to  the  jury,  under  the  evidence,  even  if  that 
were  a  material  fact.  But  that  it  was  probably  immaterial,  since  the 
contract  was  clearly  made  for  the  benefit  of  the  addressee,  in  whom  a 
right  of  action  would  therefore  exist  though  he  was  not  a  party  to  the 
contract. 

The  evidence  being  conflicting  as  to  whether  the  telegraph  company 
operated  the  whole  line  over  which  the  message  had  to  pass,  or 
whether  it  delivered  the  message  to  a  connecting  line,  a  verdict  based 
on  the  former  proposition  will  be  allowed  to  stand. 

Cases  of  this  series  cited  in  opinion :  So  Relle  v.  W.  U.  TeL  Co.^  voL  1,  p. 
848  ;  Reliance  Lumber  Co.  v.  W.  U.  Tel.  Co.,  vol.  1,  p.  466. 

Appeal  by  defendant  below  from  judgment  of  District 
Court,  Grayson  county.  Commissioners*  decision.  Facts 
stated  in  opinion. 

Stemmons  &  Fields  for  appellant. 

J,  W.  Finley  and  C.  H.  Smithy  for  appellee. 

Tarlton,  Judge  {Section  B.):  Appellee,  J.  C.  Jones, 
brought  this  suit  in  the  District  Court  of  Grayson  county 
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to  recover  from  the  Western  Union  Telegraph  Company, 
api)ellant,  damages  for  the  breach  of  its  contract  made  by 
his  brother,  G.  F.  Jones,  f  oy  the  benefit  of  appellee,  and  as  his 
agent,  with  the  appellant,  at  Whitesborough,  Tex.,  on  May 
10,  1886.  The  plaintiffs  petition  alleges  that  the  defend- 
ant undertook,  in  consideration  of  fifty  cents  then  paid 
to  it,  to  speedily  and  correctly  transmit  and  deliver  to 
plaintiff  the  following  message : 

**  WmxESBORO,  Tex.,  May  10, 1886. 
"  7b  J*.  C,  Jones,  care  of  McDonald  &  Jonea^  Contractors  and  Builders^ 
Browntoood^  Texas : 
''  Mother  is  not  expected  to  live  but  a  short  time. 

"G.F.Jones." 

That  a  reasonable  time  for  the  transmission  and  delivery 
of  the  message  to  plaintiff  (who  lived  and  had  a  place  of 
business  in  Brownwood,  and  within  the  delivery  limits)  was 
one  hour,  but  that,  by  the  gross  negligence  of  defendant, 
the  message  did  not  reach  Brownwood  until  more  than 
twenty -fyur  hours  after  it  had  been  received  for  transmis- 
sion, and  that  on  account  of  the  failure  of  defendant  to 
seek  plaintiff,  at  his  residence  or  place  of  business,  the 
message  was  not  delivered  to  appellee  until  May  17,  1886,' 
when,  before  appellee  could  act  upon  it,  he  telegraphed 
to  one  Harper,  at  Whitesboro,  near  which  place  his  mother 
lived,  as  to  her  condition,  and  after  telegraphing  a  second 
time  (the  first  dispatch,  on  account  of  the  negligence  of 
defendant,  not  having  been  delivered),  he  received  a  tele- 
gram from  Harper  on  the  evening  of  May  19,  informing 
plaintiff  that  his  mother  died  May  12,  and  was  buried 
May  13,  1886;  that,  if  the  meassge  had  been  promptly 
transmitted  and  delivered,  he  could  have  been  present  at 
his  mother^  s  death  and  burial ;  that  he  was  thus,  by  the 
gross  negligence  of  defendant,  deprived  of  the  companion- 
ship of  his  mother  in  her  last  moments,  and  has  suffered 
great  mental  anxiety.  The  damages  sought  to  be  recovered 
are  $2  expended  for  messages,  $5  for  loss  of  time,  and 
$15,000  because  of  the  deprivation  stated. 
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The  answer  of  the  defendant,  in  so  far  as  it  is  the  basis 
for  the  assignments  of  error  herein,  consists  in :  (1)  General 
denial.     (2)   A  plea  that  its  lines  of  telegraph  did  not 
extend  to  JSrownwood,  bnt  terminated  at  Austin,  Tex. ; 
that  from  Austin  the  telegram  would  be  conveyed  over  the 
line  of  the  Erie  Telegraph  &  Telephone  Company  to  Brown- 
wood,  a  line  of  telegraph  then  owned  and  operated  by  a 
company  other  than  the  appellant,  and  over  which  the 
appellant  had  no  control,  management  or  connection,  and 
that,  under  the  contract  by  which  it  accepted  the  message, 
it  was  only  bound  to  correctly  and  expeditiously  transmit 
the  message  from  Whitesboro  to  Austin,  and  there  deliver 
it,  as  the  agent  of  the  sender,  to  the  Erie  Telegraph  &  Tele- 
phone Company,  to  be  transmitted  by  this  company  to 
Brownwood,  and  there  delivered ;  that,  in  compliance  with 
its  contract,  defendant  promptly  and  correctly  transmitted 
the  telegram  from  Whitesboro  to  Austin,  and  delivered  it 
to  the  connecting  line. 

The  jury  returned  a  verdict  for  appellee  for  $1,292,  and, 
from  the  judgment  therein  entered,  the  defendant,  after 
the  overruling  of  a  motion  for  a  new  trial,  prosecutes  this 
appeal. 

In  t^e  first  error  assigned,  complaint  is  made  that  the 
court  submitted  to  the  jury  the  question  as  to  whether 
George  F.  Jones,  in  sending  the  message  referred  to,  was 
the  agent  of  the  appellee,  J.  C.  Jones.  It  is  alleged  that 
the  submission  of  this  natter  was  error,  because  there  was 
no  evidence  that  defendant  had  any  notice,  at  the  time  it 
contracted  to  transmit  the  message,  that  George  F.  Jones 
was  acting  as  the  agent  of  plaintiff. 

It  is  evident  that  the  contract  for  the  transmission  of  the 
telegram  was  made  for  the  benefit  of  the  apx)ellee,  and  that 
the  benefit  to  be  by  him  derived  from  the  knowledge  to  be 
communicated  to  him  of  the  iUness  of  his  mother  was  not 
merely  the  incident,  but  the  cause,  of  the  contract.  Under 
such  circumstances^  a  right  of  action  exists  in  the  benefici- 
ary, though  he  is  not  a  party  to  the  contract.  Gray's  Com. 
by  Tel.  sees.  6667,  citing  So  BeUe  v.  Telegraph  Co^  66 
Tex.  308  ;  Lumber  Co.  v.  Telegraph  Co.,  68  Tex.  394.    It 
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bence  follows  that  the  submission  to  the  jury  of  the  issne  of 
agency  conld  not  have  injured  appellant,  and,  if  erroneous, 
wa»  harmless,  since  a  right  of  action  was  in  the  plaintiff, 
whether  he  was  or  was  not  the  principal  of  the  sender.  We 
think,  however,  that  under  the  evidence,  granting,  as  appel- 
lant contends,  that  it  was  necessary,  before  the  plaintiff 
could  maintain  his  suit,  that  the  sender  should  be  his  a^^ent, 
and  that  the  defendant  should  be  notified  of  the  agency,  these 
prerequisites  were  met,  and  the  court  was  justified  in  giving 
the  charge  complained  of.  It  was  both  alleged  and  proved 
tiiat  GTeorge  F.  Jones  was  the  agent  of  the  plaintiff  in  con- 
tracting with  the  defendant  for  the  transmission  of  the 
telegram.  Appellant  was  told  to  deliver  the  message  at 
<mce,  and  it  received  full  compensation  therefor.  The 
intelligence  that  the  telegram  contained  was  urgent  and 
important ;  no  doubt  could  be  entertained  that  it  was  for 
the  benefit  of  the  addressee.  It  was  reasonably  apparent 
that  the  i)er8on  referred  to  was  the  mother  of  the  addressee. 
We  think  that  the  verbiage  of  the  message,  and  the  facts 
and  circumstances  surrounding  its  transmission,  and  brought 
to  the  knowledge  of  the  appellant,  notified  it  of  the  fact 
that  the  sender  was  acting  for  the  benefit  of  the  addressee, 
and  as  the  agent  of  the  latter. 

In  its  second  assigttoent  of  error  the  appellant  complains 
that  the  court  in  its  charge  assumed  it  to  be  the  duty  of  the 
defendant  to  deliver  the  message  to  plaintiff  at  Brownwood, 
Tex.,  and  that  such  assumption  was  error,  because  (1) 
defendant  had  no  line  or  office  at  Brownwood  ;  (2)  under  its 
contract  with  George  P.  Jones,  defendant  only  contracted 
to  deliver  the  message  to  the  connecting  line,  and  then  as 
agent  of  the  sender,  George  F.  Jones  ;  (3)  defendant's  whole 
duty  in  regard  to  the  message  was  correctly,  expeditiously, 
and  faithfully  performed. 

As  shown  by  the  record,  one  of  the  issues  of  fact  to  be 
determined  by  the  jury  was  the  question  whether  the 
defendant  had  an  office  or  line  at  Brownwood,  and  operated 
the  entire  line  from  Whitesboro  to  Brownwood,  or  whether, 
in  its  operations  with  reference  to  messages  for  Brownwood, 
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it  confined  itself  to  delivering  them  to  a  connecting  line  at 
Austin,  viz.,  the  Erie  Telegraph  &  Telephone  Company. 
This  issue  arose  out  of  the  conflicting  allegations'^  of  the 
parties,  and  the  conflicting  testimony  of  the  witnesses  oa 
this  point.  Witnesses  for  the  defendant  testified  that  it 
had  no  office  nor  agent  at  Brownwood,  nor  interest  in  the 
line  of  the  Erie  company,  which  extended  to  Brownwood, 
but  that  messages  received  by  the  defendant  for  Brown- 
wood were  sent  from  Austin  to  Brownwooi  over  a  line 
operated  exclusively  by  the  Erie  Company.  vVitnesses  for 
the  plaintiff,  on  the  other  hand,  testified  that  appeUant  was 
doing  business  at  Brownwood,  receiving  messages  there,  and 
thence  transmitting  messages  on  its  own  blanks ;  that  its 
sign,  sent  and  put  up  under  its  direction,  was,  when  the 
message  in  question  was  sent  and  delivered,  in  front  of  its 
office  at  Brownwood.  Evidently,  with  this  confiict  in  the 
testimony  in  view,  the  court  instructed  the  jury  as  to  their 
duty  if  they  should  find  "  that  the  defendant  was  engaged 
in  the  business  of  sending  telegraphic  messages  over  wires 
operated  and  controlled  by  it  from  Whitesboro  to  Brown- 
wood," and  then  proceeded  with  its  charge  as  follows :  "If 
you  (the  jury)  believe  from  the  evidence  that  the  defendant 
did  not  own  or  operate  the  entire  line  from  Whitesboro  to 
Brownwood,  but  that  it  was  necessary  to  deliver  said 
message  to  a  connecting  line  to  reach  its  destination,  then 
the  defendant  would  not  be  liable  for  delay  occurring  after 
it  had  so  delivered  said  message  to  such  connecting  line. 
But,  to  hold  the  defendant  liable,  it  would  not  be  necessary 
that  it  should  have  been  the  absolute  owner  of  the  wire  the 
entire  distance,  for,  if  the  business  was  done  by  it  through 
its  own  agents,  it  would  be  liable,  although  it  may  have 
been  done  over  the  wire  of  some  other  company."  We  do 
not  agree  with  the  appellant  that  the  charge  contains  the 
assumption  compained  of. 

The  remaining  two  assignments  of  error  alike  complain 
that  the  verdict  of  the  jury  is  unsupported  by  the  evidence, 
"in  that  it  finds  damages  against  the  defendant  for  the 
default  of  the  connecting  line."    As  above  shown,  the 
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evidence  was  conflicting  as  to  whether  there  was  a  connec- 
ting line,  in  the  sense  of  a  line  operated  to  the  exclusion  of 
the  defendant.  The  charge  of  the  court  was  accommodated 
to  the  opposing  phases  of  the  evidence  on  this  issue.  It 
embonied  the  proposition  that  the  defendant  would  not  be 
liable  for  the  negligence  of  the  connecting  line,  if  there  was 
one,  and  it  tersely,  fairly,  and  fully  left  to  the  jury  the 
determination  of  the  issue.  The  verdict  of  the  jury,  invol- 
ving the  finding  that  there  was  no  such  connecting  line,  is 
not  without  evidence  to  support  it,  and  it  should  not  be 
disturbed.  Montgomery  v.  OuUoiij  23  Texas,  166;  Anderson 
V.  Anderson^  23  Texas,  641 ;  Jordan  v.  Bropht/,  41  Texas 
284. 
The  judgment  should  be  affirmed. 


Note. —  See  Index  to  this  and  to  prior   volumes,  title  "Receiver  or 
Addressee ;"  also  "  Notes  "  on  said  subject. 
See  note  to  TT.   U.  Teh  Co*  v.  NaiionB,  post. 


Westbkn   Union   Telegraph   Company   v.  Parthena 

Nations. 

TeaxLB  Supreme  Court,  Dec.  IB,  1891. 

(83  Tex.  689.) 

Delay  of  telegbam.— Notice  of  impobtanoe. —  Damages. 

A  telegram  in  the  words,  "  your  step-father  died  this  morning,'*  and 
signed  by  the  plaintiff,  was  delivered  to  an  operator  at  a  t^egraph  office 
for  transmission,  and  the  operator  was  at  the  same  time  informed  orally 
of  the  nature  of  the  telegram  and  the  necessity  of  prompt  transmission. 

HM,  liiat  the  company  had  sufficient  notice  that  the  message  was  for 
plaintifTs  benefit  and  was  a  smnmons  to  her  son  to  come  to  her ;  and 
that  a  judgment  in  her  favor  was  warranted,  for  the  price  of  transmis- 
sion and  damages  for  mental  suffering. 

Gases  of  this  series  cited  in  opinion  :  Reese  v.  W.  U.  Tel  Co.,  ante,  p.  640 ; 
W.  U,  Tel.  Co,  V.  Broeeehe,  vol.  2,  p.  815 ; 
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Appeal  by  defendant  below  from  judgment  of  Diatarict 
Court,  Hopkins  county.    Commissioners'  decision. 

A.  H.  Fields  for  appellant. 

B.  W.  Foster y  for  appellee. 

GARRETTy  Presiding  Judge  {SectianB) :  Parthena Nations 
brought  this  suit  against  the  Western  Union  Telegraph 
Company  for  damages  consisting  in  injury  to  feelings  aris- 
ing from  the  alleged  failure  of  the  appellant  to  deli¥er  a 
telegram  to  her  son,  S.  H.  Perry,  announcing  the  death  of 
her  husband.  She  alleged  that  she  was  deprived  of  the  aid^ 
consolation  and  advice  her  son  would  have  given  her,  and 
of  his  presence  as  a  staff  to  uphold  her  in  such  a  dire 
calamity  ;  and  that  she  was  damaged  in  the  sum  of  twenty- 
five  cents  paid  for  the  transmission  of  the  telegram,  and  in 
injury  to  her  feelings. 

There  was  a  plea  of  general  denial  by  the  defendant.' 

No  jury  having  been  demanded,  the  law  and  the  facts 
were  submitted  to  the  court,  which  rendered  judgment  in 
favor  of  plaintiff  for  the  sum  of  $300.  Defendant  excepted 
and  gave  notice  of  appeal,  and  the  case  is  before  us  for 
revision  upon  proper  assignment  of  errors. 

The  findings  of  fact  which  were  filed  by  the  judge,  so  &r 
as  they  are  pertinent  to  this  appeal,  may  be  summarized  as 
follows : 

Plaintiff  was  twice  married.  S.  H.  Perry,  to  whom  the 
telegram  was  addressed,  was  a  son  by  the  first  marriage, 
and  resided  in  Sulphur  Springs,  Hopkins  county.  Plaint- 
iff had  been  married  to  Mr.  Nations  about  twenty  years, 
and  by  him  also  had  children.  On  November  6,  1887,  she 
and  her  husband  and  their  two  children  lived  two  miles 
from  Anona,  a  railway  station  in  Red  River  county,  where 
defendant  had  a  telegraph  istation.  Defendant  also  had  a 
telegraph  station  at  Sulphur  Springs.  Mr.  Nations  died 
that  day,  early  in  the  morning ;  and  plaintiff  sent  Joseph 
Nations,  her  son,  17  years  of  age,  and  a  neighbor,  to  Anonat 
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to  telegraph  for  her  son,  S.  H.  Perry,  and  they  immediately 
went,  and  deliv.ered  to  defendant  the  following  telegram : 

••  Anona,  11-6-1887. 

"  To  S,  H,  Perry,  Sulphur  Springs,  Texas : 
"  Tour  step-father  died  this  morning. 

•*  Mr8.  p.  Nations." 

They  paid  forty  cents  for  the  transmission  of  the  mes- 
sage, which  was  the  regular  price.  Joseph  Nations  told 
the  agent  at  the  time  that  his  father  was  dead,  and  that  he 
wanted  the  telegram  sent  at  once ;  that  it  was  important 
that  it  should  be  rushed  through  at  once. 

The  message  was  sent  at  once,  and  was  received  by 
defendant's  agent  at  Sulphur  Springs  by  half -past  11 
o'clock  that  morning,  and  he  gave  it  to  the  messenger  boy 
for  delivery.  There  was  a  negligent  failure  to  make  a 
delivery  of  the  telegram  for  several  days.  If  the  telegram 
had  been  delivered  promptly,  as  might  have  been  done, 
Perry  could  have  left  Sulphur  Springs  before  7  o'clock  P. 
M.  on  November  6th,  by  rail,  and  arrived  at  Anona  by  10 
A.  M.  the  next  day.  He  would  have  gone  to  his  mother  at 
once.  He  did  go  on  November  13th,  when  he  finally 
received  the  telegram. 

Plaintiff  had  resided  at  Anona  only  a  short  time,  and 
desired  to  bury  her  husband  at  their  old  home,  near  Blos- 
som Prairie,  in  Lamar  county.  She  desired  her  son  to  be 
with  her,  for  the  advice  and  consolation  his  presence  would 
afford  her,  and  to  arrange  and  superintend  the  burial,  and 
aid  her  in  moving  the  corpse  ;  but  failing  to  hear  from  him, 
she  kept  the  body  until  late  in  the  evening  of  November 
7th,  when  she  was  compelled  to  bury  it  about  dark  on  that 
day  at  Anona. 

There  are  two  questions  presented :  Was  there  any  dam- 
age or  injury  for  which  the  law  would  compensate  Mrs. 
Nations  ?  If  so,  was  there  anything  in  the  message  to  indi- 
cate her  desire  to  have  her  son  with  her,  or  that  any  action 

was  to  be  taken  by  him  ?    Appellant  violated  its  contract 
VOT^  lu — 51. 
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with  Mrs.  Nations,  promptly  to  send  and^deliver  the  tele- 
gram to  S.  H.  Perry  with  all  reasonable  dispatch  ;  and,  for 
a  breach  of  the  contract^  she  was  entitled  to  recover  the 
sum  paid  to  appellee  for  the  transmission  of  the  message 
and  injury  to  feelings  as  actual  damage,  if  the  facts  should 
show  that  such  injury  was  occasioned  as  the  law  would 
allow  compensation  for,  and  that  the  damage  was  reason- 
ably within  the  contemplation  of  the  parties  when  the  con- 
tract was  made.  We  can  not  doubt  that  the  grief  of  Mrs. 
Nations  at  the  death  of  her  husband  was  attended  with  dis- 
appointmen);  and  anguish  at  the  failure  of  her  son  to  arriye 
and  be  present  with  her,  with  consolation  and  advice  and 
direction  in  the  burial  of  her  deceased  husband.  This 
additional  source  of  grief  was  from  an  independent  cause, 
and  was  a  proximate  result  from  the  breach  of  its  contract 
by  the  defendant  It  can  not  be  said,  as  in  ItaweU  ▼• 
Telegraph  Co*^  75  Tex.  26,  that  the  bitter  disappointment 
of  Mrs.  Nations  at  the  absence  of  her  son  was  a  mere  con- 
tinuation of  the  grief  over  the  death  of  her  husband. 
From  the  language  of  the  telegram  itself,  to  say  nothing 
of  the  testimony  of  the  witness  Joseph  Nations,  that  he 
told  the  operator  that  his  father  was  dead,  and  that  it  was 
important  that  the  telegram  be  rushed  through  at  once,  the 
defendant  was  bound  to  know  that  the  mother  was  inform- 
ing her  son  that  her  husband  was  dead«  It  was  unnecessary 
that  the  telegram  should  contain,  in  its  terms,  an  invita- 
tion to  the  son  to  come  and  be  with  her ;  for  such  was  the 
reasonable  interpretation  to  put  ux)on  it.  It  was  inf orma^ 
tion  from  the  grief -stricken  mother  to  her  son  that  his  step* 
father  (her  husband)  was  dead ;  and  it  could  be  hardly 
presumed  that  an  express  invitation  would  be  needed  for 
him  to  come. 

The  case  of  Reese  t.  Wegiem  Union  Telegraph 
Company,  decided  by  the  Supreme  Court  of  Indiana  (24 
N.  E.  Rep.  164),  is  upon  very  similar  facts,  and  is  very 
much  in  point ;  the  only  difference  being  that  it  is  not  so 
strong  a  case  upon  the  facts  as  this  case.  In  that  case  the 
telegram  was :     "  My  wife  is  very  ill ;  not  expected    to 
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live."  It  was  signed  Wm.  Reese,  and  addressed  to  A.  S. 
Clements,  who  was  his  brother-in-law.  The  court  said : 
*'  It  is  true  there  was  nothing  in  the  telegram  to  indicate 
the  kinship  that  existed  between  the  appellant  and  the  per- 
son to  whom  the  message  was  addressed,  nor  did  it  request 
the  presence  of  Mr.  Clements  or  his  wife  at  the  bedside  of 
the  dangerously  sick  sister-in-law ;  but  this  affords  no 
excuse  to  the  appellee  for  its  failure  to  deliver  the  tele- 
gram. ' '  And  again  :  '  *  From  the  information  before  it  when 
it  entered  into  the  undertaking,  the  appellee  was  bound  to 
know  that  mental  anguish  might,  and  most  probably 
would,  come  to  some  person,  in  case  it  failed  to  act 
promptly  in  transmitting  and  delivering  the  dispatch  ;  and 
therefore  such  a  result  was  contemplated  when  the  message 
was  delivered  by  the  appellant  to  the  appellee' s  agent  at 
Jamestown,  and  is  within  the  undertaking.  Whether  such 
mental  suffering  would  be  caused  by  the  failure  of  a 
brother-in-law  and  wife  to  go  at  once  to  the  bedside  of  a 
dying  sister-in-law,  or  from  the  failure  of  a  physician  to 
reach  his  patient  while  there  was  still  hope  that  something 
might  be  done  to  bring  relief  and  i^ossibly  a  restoration  of 
health,  or  for  some  other  cause,  is  unimportant." 

In  JFestern  Union  Telegraph  Co.  v.  Broesche,  72 
Tex.  658,  the  telegram  was :  "  Mrs.  Broesche  is  dead.  Will 
bring  corpse  on  train  to-night."  It  was  sent  for  the  benefit 
of  the  sender,  and  the  court  said  it  ''was  too  obvious  to 
require  explanation." 

The  case  of  Western  Union  Telegraph  Co.  v.  Kirkpat- 
rick,  76  Tex.  217,  has  been  cited  by  appellant.  In  that 
case  there  was  no  mention  of  Mrs.  Kirkpatrick,  for  whose 
benefit  the  suit  was  brought.  The  telegram  was  to  her  hus- 
band to  come  and  bring  Ferdinand,  who  was  a  brother  of 
Mrs.  Kirkpatrick ;  that  his  father  was  very  low.  It  was 
held  that  a  suit  could  not  be  maintained  for  injury  to  her 
feelings,  as  there  was  nothing  in  the  telegram  ' '  to  apprise 
the  company  either  that  plaintiff  had  a  wife,  or  that  she 
was  at  Highland  Station,  or  that  the  object  of  the  commu- 
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nication  was  to  afford  information  npon  which  she  was 
expected  to  act." 

We  think  that  in  this  case  the  appellant  was  in  the  t)os- 
session  of  information  sufficient  to  make  it  within  the  con- 
templation of  the  parties  that  the  telegram  was  sent  for  the 
benefit  of  Mrs.  Nations,  and  was,  in  effect,  an  invitation 
to  her  son  to  come  to  her.  Joseph  Nations  told  the  agent 
that  it  was  important,  and  that  he  wanted  it  rushed  through 
at  once.  Why,  except  for  the  benefit  of  the  sender  ?  And 
could  not  the  mother  rely  on  her  son  to  come  without  a 
command  or  an  invitation  to  do  so  ?  To  us  it  appears  that 
the  appellant  was  in  possession  of  sufficient  information  to 
make  it  reasonably  apparent  that  the  telegram  was  sent  for 
the  benefit  of  Mrs.  Nations,  and  that  it  was  an  invitation  to 
her  son  to  come,  and  be  present  with  her. 

Believing  that  the  judgment  of  the  court  below  should 
be  affirmed,  we  so  report. 

Affirmed. 


Note. —  In  addition  tx)  the  foregoing  seven  cases,  a  large  number  of 
other  telegraph  cases  were  decided  in  Texas  and  reported  during  the 
period  covered  by  this  volume,  which  it  has  been  found  necessary  tc 
either  omit  or  abridge.  The  latter  course  has  been  chosen,  and  a  brief 
statement  of  each  of  these  cases  is  here  given.  In  most  of  them  it  wUl  be 
observed  that  the  question  of  damages  was  mainly  discussed.  Unlesf 
otherwise  specified,  the  decision  was  of  the  Supreme  Court, 

J.  H,  Rowell  v.  W,  U.  Tel.  Co,,  Nov.  6,  1889  (75  Tex.  26). 

Mere  continued  anxiety  caused  by  the  failure  of  a  telegraph  company  to 
deliver  a  message  announcing  the.  improved  condition  of  a  sick  relative 
will  not  support  a  claim  for  damages.  Stuart  v.  W.  U,  Tel.  Co.,  2  Am. 
Elec.  Cas.  771,  distinguished. 

Charles  Elliott  et  al.  v.  W.  U,  Tel  Co,,  Nov.  6, 1889  (75  Texas  18). 

A,  the  plaintiff,  wanting  to  purchase  a  mill-saw,  directed  B,  a  merchant, 
to  order  one  from  St.  Louis.  B  wrote  a  dispatch  on  white  paper  and 
handed  it  to  C,  a  representative  of  the  St.  Louis  firm  to  which  it  was 
addressed,  to  be  transmitted,  and  gave  him  the  money  to  pay  for  sending 
it.  C  went  to  the  telegraph  ofilce,  but  instead  of  sending  B's  message,  he 
wrote  one,  and  delivered  it  for  transmission.  The  telegraph  agent  was 
not,  so  far  as  appeared,  notified  tliat  the  telegram  was  for  A*s  benefit  or 
upon  his  business. 
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Held,  that  A  had  no  cause  of  action  against  the  telegraph  company  for 
'failure  to  deliver  the  dispatch. 

W,  U,  TeL  Co,  Y.  Broesehe,  2  Am.  Elec.  Cas.  815,  distinguished. 

W.  U.  Tel,  Co.  V.  D.  C.  Feeglen,  Dec.  20,  1889  (75  Tex.  537). 
•    If  a  mother  would  otherwise  be  entitled  to  recover  damages  of  a  tele- 
graph company  for  delay  of  a  telegram  announcing  the  serious  illness  of 
.her  son,  she  would  not  be  deprived  of  her  remedy  because  of  the  fact  that 
the  relationship  was  not  disclosed  to  the  agent  of  the  company  when  the 
message  was  presented  for  transmission. 

W,  U.  TeL  Co.  V.  Edmll,  2  Am.  Elec.  Cas.  824,  and  W.  U.  Tel.  Co,  v. 
Adams,  ante,  page  76^,  followed. 

« 

W.  U.  Tel.  Co.  V.  John  T  Moore.  Feb.  7,  1860  (76  Tex.  66.) 
A  message  in  the  words  **  Billie  is  very  low,  come  at  once,"  is  sufficient 
to  apprise  the  telegraph  company  to  which  it  is  presented  for  transmission 
that  a  near  relationship  probably  existed  between  the  person  mentioned 
and  the  addressee,  and  that  mental  distress  would  result  from  failure  to 
deliver  it  promptly. 

W.  U.  TeL  Co.  V.  Adams,  and  W.  U.  TeL  Co.  v,  Feeglee,  followed. 

W,  U.  TeL  Co.  V.  Kirkpatrick,  Feb.  14,  1890  (76  Tex.  217). 

A  husband  cannot  recover  against  a  telegraph  company  for  mental  dis- 
tress caused  his  wife  by  delay  of  a  telegram  announcing  the  serious 
illness  of  her  father,  when  the  telegram,  which  was  addressed  to  the 
plaintiff,  did  not  allude  in  any  way  to  his  wife,  nor  was  any  notice  given 
to  the  agent  at  the  transmitting  station  that  the  mesnage  referred  to  the 
wife's  father;  although  the  agent  at  the  terminal  station  did  have 
such  knowledge. 

Adams,  Feegles  a,nd  Moore  cases  distinguished. 

TV.  U.  Tel.  Co.  V.  Frank  M.  Smith,  Feb.  18.  1890  (76  Tex.  258.) 
Demurrer  to  petition,  interposed  upon  ground  that  the  damages  were 
too  remote  and  conjectural,  and  not  within  the  contemplation  of  the 
parties  to  the  contract  for  transmission,  held,  improperly  overruled. 

W.  U.  TeL  Co.  V.  Kendzora,  May  9,  1890  (77  Tex.  257). 

A  husband  cannot  recover  for  his  wife's  loss  of  services  in  an  action 
against  a  telegraph  company  for  failure  to  deliver  a  telegram  to  a  physician 
calling  him  to  attend  the  wife,  in  absence  of  proof  that  the  life  of  the 
wife,  who  died  two  days  afterward,  would  have  been  saved  .but  for  the 
default. 

W.  U.  Tel.  Co.'  ▼.  Oodsey,  Court  of  Appeals,  June  4, 1890  (16  So.  W. 
•Rep.  789). 

.>  An  allegation  of  gross  negligence  of  a  telegraph  company  in  failing  to 
transmit  and  deliver  a  telegram  will  not  support  a  judgment  for 
exemplary  damages. 
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W.  U.  TO.  O9.  ▼.  AnAitum,  ()<«.  88, 1880<78  Te&  aOQw 
Plaintiff,  being  summoned  by  telegraph  oa  aoocmnt  of  tfie  death  of  Mb 
mother,  e^tat  a  meaeage  in  t«ply,  annoimoing  that  he  woold  aniTe  that 
night.  The  only  train  on  which  he  could  arrive  was  due  at  10  P.  M.  The 
telegram  readied  the  terminal  office  at  10  A.  M.,  and  was  deUvered  at  4 
P.  H.,  before  the  burial  of  plaintiff^  mother.  She  was,  however,  notwith* 
standing  the  message,  buried  before  the  plaintiff's  train  was  due. 

JJe/d,  that  the  action  of  the  relatives  in  not  awaiting  fdaintiff's  arrival, 
was  the  proximate  cause  of  his  being  denied  the  privilege  of  being  prcscift 
at  the  burial,  and  not  the  negligence  of  the  telegraph  company  in  delay- 
ing the  delivery  of  the  message. 

W.  U.  Td.  Ok  V.  IdvOy,  Court  of  Appeals,  Jan.  14, 1891  (16  S.  W.  Rep. 
IPT). 

A  teleg^n^h  company  cannot,  in  case  of  its  failure  to  deliver  a  message, 
be  charged  with  special  damages,  not  the  natural  and  probable  result  of 
such  default,  unless  it  be  alleged  and  proved  that  the  company  waa 
apprised  that  such  damages  might  result  from  failure  to  transmit  and 
deliver  the  telegram. 

Oulf,  Colorado  and  Santa  Fe  Td.  Co.  v.  W,  J.  Bichardwn,  Feb.  20, 1891 
(7»  Tex.  649). 

A  father  is  entitled  to  recover  damages  for  his  mental  distress  caused  by 
delay  of  a  telegraph  company  in  the  transmission  of  a  message  to  a 
phjrsician  summoning  him  to  attend  a  sick  child. 

Stuart  V.  W.  U.  Tel  Co.,  2  Am.  Elec.  Cas.  771,  and  W.  U.  Tel  Cb.  v. 
JJenderson,  ante,  page  570,  cited  with  approval. 

PF.  U.  Td.  Co.  V.  KeUy  Hoffman  et  al.,  March  24, 1891  (80  Tex.  420). 

In  an  action  by  a  father  in  his  own  behalf  and  that  of  his  fifteen  year 
old  son  for  damages  sustained  by  the  negligent  failure  of  a  telegraph  com- 
pany to  deliver  a  message  nine  days  after  it  reached  the  terminal  office^  it 
appeared  that  the  message  was  to  summon  a  physician  to  attend  the 
broken  arm  of  the  son  ;  that  the  father  took  no  steps  to  obtain  another 
physician  during  the  whole  nine  days ;  and  as  a  result  the  boy's  arm  was 
ruined. 

Hdd,  that  the  father  was  guilty  of  oontributoiy  negligence  which 
barred  his  recovery ;  but  the  verdict  in  favor  of  the  boy  was  allowed  to 
stand  and  the  judgment  upon  it  affirmed. 

Guff,  C,  db  S.  F.  BaUway  Co.  et  al.  v.  P.  J.  Loonie,  Nov.  24, 1801  (88 
Tex.  828). 

Plaintiff,  a  contractor,  told  the  telegraph  operator  at  the  place  where  he 
was  building  a  court  house  that  he  was  going  away  to  order  material 
manufactured  for  the  building ;  that  the  plans  and  specifioations  wotdd  be 
needed  by  the  manufacturers ;  that  he  should  telegraph  for  them,  when 
needed,  to  his  brother,  whom  he  had  left  in  charge  of  the  work. 
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In  an  action  for  damages  for  failure  of  the  oon^Muiy  to  deliTer  a  tele- 
gram from  the  plaintitf  to  his  brother,  directing  the  plans  and  specifica- 
tions to  be  sent  to  him  at  Chicago, 

J7e?d,  that  the  court  properly  instructed  the  jury  that  the  plaintiff,  if 
sucoessful,  would  be  entitled  to  recover  (2)  the  price  paid  for  transmission ; 
(9)  the  value  of  his  lost  time  ;  (8)  the  cost  of  the  building  materials  over 
and  above  the  price  at  which  he  could  have  bought  them  at  the  time  the 
telegram  should  have  been  delivered. 

That  there  was  sufficient  notice  to  the  company  of  the  importance  of  the 
dispatch  to  warrant  evidence  of  special  damages  to  the  plaintiff. 

But  that  the  trial  judge  erred  in  refusing  to  instruct  the  jury  properly 
npon  the  plaintiff's  duty  to  use  reasonable  effort  to  lessen  his  damages,  e.  (/., 
by  sending  a  second  telegram  for  the  plans  when  they  failed  to  come  in 
response  to  the  first. 

Daniel  v.  W.  U,  Tel,  Co.,  p.  6)0,  followed  as  to  measure  of  damages. 

TT.   U.  Tel.  Co.  v.  I^^/fon,  Nov.  27,  1891  (82  Tex.  864), 

This  was  an  action  by  a  son  for  delay  of  a  teleg^m  by  which  he  was 
prevented  from  reaching  the  bedside  of  his  dying  mother.  The  principal 
questions  raised  were  as  to  the  admission  of  the  evidence.  It  was  held 
proper  to  admit  (1)  evidence  that  plaintiff  was  his  mother's  favorite 
child  ;  (2)  declarations  of  defendant's  agents,  to  the  sender,  that  the  mes- 
sage had  been  delivered  at  the  other  end  of  the  line ;  (8)  evidence  that 
plaintiff  had  sent  another  message  to  another  person  at  the  same  place, 
which  was  delivered^  and  a  reply  received  within  a  given  time. 

Erie  Tel  db  Teleph.  Co.  v.  Grimes,  Nov.  8, 1891  (82  Tex.  89). 

A  charge  to  the  jury  in  the  following  form  was  held  to  present  the  law 
of  the  case  upon  the  question  of  the  defendant's  liability : 

**If  the  agent  who  received  the  message  for  transmisMion  knew  of  the 
importance  of  its  .prompt  transmission  and  delivery  or  could  have  dis- 
covered it  from  the  terms  oi  the  telegram,  or  from  other  telegrams  in 
reference  to  the  same  matter,  the  defendant  would  be  chargeable  witl 
knowledge  of  the  fact.** 

Foftte  V.  W.  U.  Tel.  Co.,  Deo.  15, 1891  (82  Tex.  545). 

The  telegram  read  :  <*Come  at  once.  Mr.  Potts  is  not  expected  to  live. 
(Signed)  M.  K  Potts."  Held,  that  this  bore  ''immistakable  evidence  of 
its  importance,  and  if  it  did  not  directly  indicate  the  relationship  of  the 
parties  (that  of  husband  and  wife),  it  was  amply  sufficient  to  put  the  com-J 
pany  upon  inquiry  in  this  particular." 

**  The  other  question,  as  to  the  right  to  recover  for  mental  ang^uish,  is  no 
longer  an  opinion  in  this  State." 

W.  U.  Tel.  Co.  V.  John  B.  Houghton,  Dec.  16,  1891  (82  Tex.  561). 
A  telegnram  from  a  wife  to  her  husband,  the  plaintiff,  announcing  the 
more  serious  condition  of  a  sick  child,  was  addressed  to  plaintiff,  in  care 
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of  *'  Mr.  Basal.**  The  agent  of  the  company  at  the  terminal  office  knew 
one  named  '*  Basal,**  and  made  no  effort  whatever  to  find  plaintiff' 
"  Basal  **  was  in  fact  erroneous,  the  error  being  that  of  the  sender  ;  plaint- 
iff in  fact  boarded  with  one  BouthwelL  His  boarding  place  was,  however, 
very  near  the  telegraph  office :  the  place  had  only  three  or  four  hundred 
inhabitants;  plaintiff  was  well  known  there,  and  the  slightest  inqniiy 
would,  it  appeared,  have  enabled  the  defendant  to  deliver  the  message  to 
him. 

HM,  that  the  defendant  was  liable  in  damages,  but  that  a  verdict  for 
$4,500  besides  the  cost  of  transmission  was  excessive. 

W,  U.  Tel,  Co,  V.  Young,  ante,  p.  777,  cited  with  approvaL 


A.  W.  Wertz,  Respondent,  v.  Westeiik  Union  Tele- 

OBAPH  Company,  Appellant. 

Utah  Supreme  Courts  July  /,  1S9J, 

(7  Utah,  446.) 

Ebrob  in  teiaqbam. — LiianNa  liabhjtt. 

A  telegraph  company  cannot  by  stipulation  printed  in  its  blanks,  free 
itself  from  liability  for  damages  due  to  the  negligence  of  its  employees. 

Gases  of  this  series  cited  in  opinion :  Tel,  Co,  v.  Griewold,  voL  1,  p.  829  ; 
QUIU  V.  W,  V,  Tel,  Co.,  vol.  2,  p.  841 ;  Thompson  v.  W,  U,  TO.  Co., 
vol  2,  p.  634. 

Appeal  from  District  Court,  first  district    Pacts  stated  in 
opinion. 


Bvans  &  Rogers^  A.  O,  Born  and  Oeorge  H,  Fearofu^ 
for  the  appellant. 

Smith  &  Smithy  for  the  respondent 

Zane,  C.  J.:  The  plaintiff  delivered  to  the  defendant,  at 
its  office  in  Ogden  City,  Utah,  to  be  transmitted  to  Eagle 
Rock,  the  following  message: 

<'  To  Oeorge  H.  Storer,  Eagle  Soek,  Idaho:  I  wiU  give  one  thousand  cMh« 
haU,  six  months.    Answer." 
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Which  was  delivered  to  the  addressee  at  Eagle  Bock  in 
the  following  language : 

'*  I  wiU  give  one  hundred  cases,  bale  six  months.    Answer." 

In  consequence  of  the  change,  the  evidence  tended  to  show 
that  the  plaintiff  lost  a  contract  for  the  conveyance  for 
$4,000  of  real  estate  then  worth  $5,500.  The  message  was 
written  on  a  blank,  on  which  was  printed  a  condition  that 
the  company  would  not  be  liable  for  mistakes  and  delays 
in  transmission,  from  negligence  of  its  agents  or  otherwise, 
unless  the  message  should  be  repeated,  and  requiring  there- 
for an  additional  charge  of  one-half  of  the  regular  rate. 
The  message  was  not  repeated.  The  jury  returned  a  verdict 
under  the  charge  of  the  court  for  the  amount  received  for 
transmission,  which  the  court,  upon  the  motion  of  the 
plaintiff,  set  aside.  From  this  order  the  defendant  has 
api)ealed,  and  assigns  the  same  as  error.  The  cause  of  the 
failure  to  transmit  the  message  as  delivered  is  not  expressly 
shown,  but  the  probability  is  that  the  defendant's  agents 
knew  precisely  how  the  failure  occurred.  If  they  did  not, 
the  defendant  had  the  best  means  of  finding  out.  If  it  was 
not  the  company's  fault,  it  should  have  shown  it.  The  pre- 
sumption from  the  evidence  is  that  the  negligence  of  the 
defendant's  agents  caused  the  failure. 

This  brings  us  to  the  question,  did  the  contract  exempt 
the  defendant  from  liability  for  the  negligence  of  its  agents  ? 
If  the  senders  of  dispatches  and  telegraph  companies  were 
the  only  parties  interested  in  such  transactions,  they  might 
make  such  contracts.  The  public  has  an  interest  in  the 
telegraph  service.  The  property  employed  belongs  to  the 
company,  as  well  as  the  proceeds  of  the  business  ;  but  the 
property  is  used  and  business  is  conducted  for  the  accommo- 
dation and  convenience  of  the  public.  Public  policy 
forbids  contracts  by  telegraph  companies  exempting  them 
from  the  consequences  to  others  of  the  negligence  of  their 
agents  in  transmitting  messages  for  their  employers.  Such 
liability  promotes  promptness,  skill  and  care  in  that  branch 
of  business.     Such  companies  may  by  contract  exempt 
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tiieuMelvet  from  Iom  or  damage  to  others  not  from  dieir 
own  fault.  Notwithstanding  such  condittona,  the  com- 
panies are  liable  for  ordinary  n^ligence  in  transmitting 
dispatches.  TOeffvaph  Co.  r.  GrUwold,  37  Ohio  St.  301 ; 
CHXUb  t.  IMegraph  Oa.  (Yt.),  17  AtL  Bep.  736 ;  TUamp- 
son  T.  Telegraph  Co.  (Wis.X  26  N.  W.  Rep.  789. 

In  the  case  of  Ea^es^  Oo.  v.  CaldwM,  31  Wall.  264,  thu 
court  said:  ^'Telegmph  companies,  though  not  common 
carriers,  are  engaged  in  a  business  that  is  in  its  nature 
almost,  if  not  quite,  as  imx)ortant  to  the  public  as  is  that  oC 
carriers.  Like  common  carriers,  they  cannot  contract  with 
their  employers  for  exemption  from  liability  for  the  con- 
sequences of  their  own  negligence.  But  they  may  by  such 
contracts,  or  by  their  rules  and  regulations  brought  to  the 
knowledge  of  their  employers,  limit  the  measure  of  their 
responsibility  to  a  reasonable  extent.  Whether  their  rales 
are  reasonable  or  unreasonable  must  be  determined  with 
reference  to  public  policy,  precisely  as  in  case  of  a 
carrier."  And  in  RadlrocLd  Co.  v.  Lockwood,  17  Wall.  357, 
the  same  court  held  that  a  common  carrier  cannot  lawfully 
stipulate  for  exemption  from  responsibility  from  the  n^li- 
gence  of  himself  or  his  agents.  If  the  plaintiff  lost  the 
difference  between  the  contract  price  of  the  land  and  its 
actual  value  at  the  time  because  of  the  negligence  of 
defendant's  agent,  that  difference  was  his  damage.  The 
decision  of  the  court  granting  the  new  trial  is  affirmed,  and 
the  cause  is  remanded  to  the  court  below. 

Anderson  and  Blackburn,  JJ.,  concurred. 


NoTS.^  The  only  earlier  Utah  case  in  this  series,  npon  the  duties  of 
telegraph  companies,  is  Bivwii  v.  W,  U,  Tel,  Co,,  yoL  2,  p.  834. 
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•    '  — 


The   Western   Union   Telegraph    Company   v.    The 

.  VirtGiNiA  Paper  Company* 

Supreme  Court  cf  Appeals  of  Virffinia,  P^b.  5, 1^1. 

(87  Va.  418.) 

Error  in  delivery  of  telegram.— Ck>NTRIBUTORY  FEOLiaENCB. 

The  manager  of  a  straw-board  association,  then  in  session,  tdegraphed  on 
one  day  to  the  plaintiff  below,  a  member  of  the  association,  that  prices 
of  straw-boiurd  were  to  be  raised ;  and  on  the  next  telegraphed  again 
that  the  action  had  been  lescinded.  Subsequently,  on  the  last  named 
day,  a  third  message  was  delivered  by  the  telegraph  company  to  the 
plaintiff,  identical  in  language  with  the  first  message.  The  plaintiff, 
believing  this  to  denote  the  final  action  of  the  association,  raised  the 
price  of  its  straw-board,  to  its  loss.  The  last  messages  delivered  was  in 
fact  a  duplicate  or  copy  of  the  first,  and  was  delivered  by  mistake. 

Held,  that  although  the  message  bore  date  of  the  preceding  day,  and 
was  marked  '*  dup.,**  still  the  plaintiff  was  not,  under  the  circumstances, 
guilty,  as  matter  of  law,  of  contributory  negligence  so  as  to  bar  recovery 
of  damages  against  the  telegraph  company. 

Appeal  by  defendant  below. 

Robert  Stiles  and  S.  L.  Kelly^  for  the  plaintiff  in  error. 

J.  A.  Cabell^  for  the  defendant  in  error. 

Lewis,  P.,  delivered  the  opinion  of  the  court :  The  case, 
a8  disclosed  by  the  record,  is  substantially  this  : 

During  the  time  covered  by  the  evidence  the  plaintiff 
was  a  member  of  the  "  Union  Straw  Board  Association," 
which,  on  the  13th  and  14th  of  February,  1889,  was  in  ses- 
sion at  Toledo,  Ohio,  at  which  meeting  the  question  as  to 
the  prices  to  be  put  upon  straw  boards  was  taken  up  and 
discussed  with  considerable  feeling.  It  was  the  duty  of 
the  general  manager,  James  E.  Hayes,  to  immediately 
notify  by  telegraph  the  members  and  agents  of  the  associa- 
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tion  throughout  the  country  of  all  changes  in  the  prices 
fixed  upon.  Accordingly,  on  the  13th  of  February,  Hayes 
sent  to  the  plaintiff,  through  the  defendant,  the  following 
message : 

*'  Price  advanced  to  seventy  dollars  ;  takes  e£Fect  immediatelj.** 

This  message  was  received  at  the  office  of  the  defendant 
in  this  city  after  midnight  of  that  day,  and  was  delivered 
to  the  plaintiff  on  the  morning  of  the  14th.  About  1 
o'  clock  P.  M.  of  the  last  mentioned  day  the  plaintiff  received 
through  the  defendant  a  second  message  from  Hayes,  dat^ 
the  same  day,  which  was  in  these  words : 

'*  Resolution  advancing  prices  rescinded  ;  prices  remain  as  before." 

About  midnight  of  the  same  day  there  was  sent  to  the  resi- 
dence of  Mr.  Montague,  the  president  of  the  paper  com- 
pany, in  this  city,  from  the  office  of  the  defendant,  what 
purported  to  be  a  third  message,  from  Hayes,  the  body  of 
which  was  an  exact  duplicate  of  the  first  message  above 
mentioned,  and  which  therefore  was  in  these  words : 

'*  Price  advanced  to  seventy  dollars  ;  takes  e£Fect  immediately.** 

This  message,  although  supposed  to  be  an  original  mes* 
sage,  was  in  fact  a  duplicate  of  the  first,  and  was  sent  oat 
from  the  defendant's  office  by  mistake.  One  of  the  defend- 
ant's witnesses  explains  that  it  was  ordered  from  Balti- 
more, the  last  relay  office  on  the  defendant' s  line  between 
Toledo  and  this  city,  in  order  to  supply  a  missing  number 
from  their  message  files  in  the  office  here,  and  that  by  mis- 
take it  was  sent  from  the  operating  room  to  the  business 
room,  where  it  was  sent  out  and  delivered  the  night  it  was 
received. 

The  president  of  the  paper  company,  however,  supposing 
it  to  be  an  original  message,  and  being  aware  that  the  Straw 
Board  Association  was  in  session,  and  that  it  was  discus- 
sing the  matter  of  prices,  concluded  that  prices  had  been 
first  advanced  to  $70  per  ton,   then  put  back  to  the  old 


VIRGINIA,  1891.  813 


Telegraph  Co.  v.  Paper  Co. 


fignies,  and  again  advanced  to  $70.  Accordingly  lie  the 
next  day  advanced  the  price  on  straw  boards  in  this  city  to 
$70,  and  afterwards  refused  several  orders  at  the  old  price, 
which  orders,  had  they  been  tilled,  as  they  would  have  been 
but  for  the  delivery  of  the  duplicate  message,  would  have 
yielded  the  paper  company  in  commissions  $567.39. 

It  was  not  until  several  days  afterwards  that  the  error 
was  discovered.  The  first  intimation  the  company  had  of 
it  was  through  a  communication  from  a  North  Carolina 
firm  to  whom  the  company  had  quoted  the  above-mentioned 
price.  This  communication,  which  is  dated  February  18, 
1889,  and  addressed  to  the  paper  company,  is  in  these  words : 
"  You  advise  us  that  straw  boards  have  advanced  to  $70, 
but  you  evidently  neglected  to  inform  us  that  this  advance 
had  been  reconsidered  and  that  prices  remain  as  before.  We 
were  thoroughly  posted  on  the  advance  and  of  the  with- 
drawal of  the  advance  at  the  time  it  was  made." 

Immediately  upon  the  receipt  of  this  communication  the 
company  telegraphed  to  General  Manager  Hayes  for  an 
explanation,  who  promptly  replied  that  prices  were  the 
same  as  before.  An  explanation  was  then  sought  of  the 
defendant,  when,  for  the  first  time,  it  was  discovered  that 
message  No.  3  was  a  duplicate,  and  that  it  had  been  sent 
out  by  mistake. 

Soon  afterwards  the  present  action  was  instituted.  The 
defendant  pleaded  the  general  issue,  upon  which  plea  issue 
was  joined.  After  the  evidence  had  been  closed,  the 
defendant  demurred  to  the  evidence,  in  which  demurrer 
the  plaintiff  joined.  The  jury  thereupon  assessed  the  dam- 
ages conditionally  at  $600,  and  the  court,  overruling  the 
demurrer,  gave  judgment  for  the  plaintiff  for  $600,  with 
interest  and  costs,  which  is  the  judgment  appealed  from, 
and  of  which  both  parties  complain. 

The  sole  defense  set  up  by  the  telegraph  company,  and 
relied  ui)on  here,  is  that  the  plaintiff  was  guilty  of  such 
contributory  negligence  as  to  defeat  a  recovery.     A  careful 
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consideration  of  the  case,  however^  leads  us  to  the  coipicla* 
sion  that  this  position  is  untenable. 

Aocording  to  the  established  definition,  contributory  n^^ 
ligence  consists,  in  contemplation  of  law,  in  such  acte  or 
omissions  on  the  part  of  the  plaintiff,  amounting  to  a  want 
of  ordinary  care,  as,  concurring  or  eo-oi)erating  witii  the 
negligent  acts  of  the  defendant,  are  a  proximate  cause  of 
the  injury  complained  of.  Unless,  therefore,  the  evidence 
in  the  present  case  shows  such  want  of  care  on  the  jxart  of 
the  plaintiff,  its  right  to  recover  is  clear,  for  the  defend- 
ant's negligence  is  conceded.  Has  the  plaintiff,  then,  been 
guilty  of  omitting  to  use  such  care  ?  Extraordinary  care  is 
not  required.  Therefore  the  question,  stated  differently,  is : 
Has  the  plaintiff  failed  to  exercise  such  a  degree  of  care  as 
an  ordinarily  prudent  man  might  reasonably  be  exi)ected  to 
exercise  under  similar  circumstances  ?  The  rule  is  some- 
times stated  to  be  that,  if  the  negligence  of  the  plaintiff 
contributed  in  any  degree  to  cause  the  injury,  there  can  be 
no  recovery ;  but  this  statement  is  inaccurate  and  mislead- 
ing. A  more  accurate  statement  is  that  not  slight  negli- 
gence, but  any  want  qf  ordinary  care,  will  defeat  the 
action;  and  by  this  test  the  present  case  must  be 
determined. 

It  is  also  to  be  observed  in  this  connection  that  negligence 
is  not  an  absolute,  but  a  relative,  teim.  Hence  wliat  will 
amount  to  proof  of  the  charge  is  necessarily  a  question  of 
fact,  depending  upon  a  great  variety  of  circumstances  which 
the  law  cannot  define.  Uarrington  v.  Ficklin^s  Eafr.^  33 
Gratt  879 ;  R.  A  D.  R.  R.  Co.  v.  Medley,  76  Va.  499. 
Each  case  must  therefore  be  determined  upon  its  own 
circumstances. 

In  the  present  case  the  principal  points  relied  on  to  show 
contributory  negligence  are  these,  viz.:  (1)  That  the  mes- 
sage bore  on  its  face  evidence  of  being  a  duplicate  ;  and  (2) 
the  delay  of  the  plaintiff  in  calling  upon  the  defendant  for 
an  explanation. 

Omitting  the  formal  printed  part,  the  message,  as  deliv 
ered,  was  in  this  form : 
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Feb.  U,  188y 
Received  at  1800  E.  Main  St.,  Richmond,  Va.    6.56  P.  M. 
Dated,  Toledo,  O.,  18. 
To  Virginia  Paper  Ca,  Richmond." 

Then  follows  what  has  already  been  quoted. 

In  the  argument  here  the  duplicate  itself  was  exhibited 
for  the  inspection  of  the  court,  from  which  it  appears  that 
the  three  letters  "Dup."  were  written  in  ink  just  above 
the  first-mentioned  date,  and  also  across  the  printed  form, 
near  the  top  of  the  paper.  These  letters  are  an  abbrevia* 
tion  used  in  telegraphy  for  the  word  "duplicate."  No 
order  for  a  duplicate,  however,  had  been  given  by  the 
plaintiff,  and  there  is  nothing  to  show  that  a  duplicate  mes- 
sage had  ever  before  been  sent  out  by  the  defendant  to  the 
plaintiff,  or  that  the  officers  or  agents  of  the  plaintiff  knew 
the  meaning  of  the  abbreviation.  The  secretary  of  the 
plaintiff,  Mr.  Meredith  Monta.gue,  testifies  he  thought  they 
were  telegraphic  "hieroglyphics,"  and  paid  bo  attention  to 
them.  And,  although  the  messages  were  exhibited  a  day 
or  two  afterwards  by  Montague  to  Major  Norman  Ran- 
dolph, a  large  and  successful  manufacturer  of  pai)er  boxes 
in  this  city,  and  a  customer  of  the  plaintiff,  the  fact  that 
one  was  a  duplicate  never  occurred  to  either  of  these 
gentlemen,  although  they  probably  examined  them  several 
times. 

Randolph  testifies  that,  in  response  to  an  order  from  him 
to  the  plaintiff  for  straw  boards,  Montague  called  upon  him 
at  his  place  of  business,  taking  with  him  the  three  tele- 
grams, which  they  read  together.  "  I  receive  a  great  many 
telegrams,"  he  says,  "  and  certainly  never  would  have  dis- 
covered that  the  one  in  question  was  a  duplicate.  It  would 
have  been  to  my  advantage,"  he  added,  "to  have  discov- 
ered it,  because,  if  I  could  have  bought  of  the  plaintiff  at 
the  old  price,  instead  of  having  to  place  my  orders  else- 
where, I  would  have  saved  $50  or  $75  in  freight  paid  on 
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boards  purchased  at  a  distance,  from  parties  who  were  not 
members  of  the  Straw  Board  Association,  and  bound  by  its 
prices. '* 

It  is  contended,  however,  for  the  defendant  that  the 
words  and  figures,  "Dated,  Toledo,  O.,  13,"  on  the  face  of 
the  message,  were  sufficient  to  show  to  any  man  of  ordi- 
nary intelligence  and  prudence  that  the  message  was  dated 
the  ISlh  of  February^  or  the  day  before  the  seeond  mes. 
sage,  which  announced  that  the  resolution  advancing  prices 
had  been  rescinded. 

Whether  or  not,  under  ordinary  circumstances,  this 
would  be  sufficient  evidence  of  that  fact,  it  is  unnecessary 
to  inquire.  We  do  not  think  it  so  in  the  present  case, 
because  here  the  circumstances  are.  peculiar.  The  officers 
of  the  paper  company  knew  the  association  was  in  session, 
and  that  it  was  discussing  with  warmth  the  subject  of 
prices.  They  also  knew  from  previous  dispatches  that  its 
action  had  been  vacillating.  The  first  dispatch  informed 
them  that  prices  had  been  advanced ;  the  second,  received 
only  a  few  hours  afterwards,  that  the  old  prices  had  been 
restored.  So  that  a  subsequent  announcement,  which 
implied  that  prices  had  been  again  advanced,  was  not  cal- 
culated to  excite  surprise,  or  to  suggest  inquiry,  or  even 
close  scrutiny,  any  more  than  the  announcement  contained 
in  either  of  the  former  messages. 

The  plaintiff,  moreover,  had  no  reason  to  anticipate 
negligence  on  the  part  of  the  defendant.  On  the  contrary, 
the  natural  presumption  was  that  the  defendant  had  acted 
with  due  care.  The  nature  of  the  business  of  a  telegraph 
company  requires  it  to  act  with  such  care,  and  it  holds 
itself  out  accordingly.  Most  important  privileges  and 
franchises  are  conferred  upon  such  companies  by  the  State, 
and  the  confidence  of  the  public  which  they  invite,  and 
which  is  generally  reposed  in  them,  is  a  source  of  no  small 
remuneration  to  them. 

The  defendant,  therefore,  in  sending  out  the  message  in 
question,  tacitly,  at  least,  represented  it  to  be  an  original 
dispatch,  and  that  it  had  been  duly  and  correctly  trans- 
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mitted ;  and  upon  that  representation  the  plaintifl  relied. 

And  why  should  it  not  have  relied  upon  it  ?    To  whose 

mind  would  it  probably  have  occurred  that  the  defendant 

had  taken  the  pains  to  deliver,  at  midnight,  a  duplicate  of 

a  message  received  the  day  before  ?    We  think,  in  view  of 

all  the  circumstances,  the  case  comes  fairly  within  the 

principle  that,  where  the  defendant  by  his  own  negligent 

act  has  thrown  the  plaintiff  off  his  guard,  and  given  him 

good  reason  to  believe  that  vigilance  is  not  needed,  he 

ought  not  to  be  heard  to  say  that  the  plaintiff's  lack  of 

vigilance  contributes  to  the  injury.   Beach  Cont.  Neg.,  sec. 

28;  1  Shear.  &  R.  Neg.,  sec.  01.    At  all  events,  if  the 

plaintiff  has  been  guilty  of  negligence  at  all,  it  is  slight 

negligence  only,  not  amounting  to  a  want  of  ordinary  care ; 

and  that,  as  we  have  seen,  is  not  sufficient  to  defeat  the 

action. 

The  judgment  is  affirmed. 

Judgment  affirmed. 

Note.— The  only  earlier  Virginia  telegraph  case  in  this  series  is  W,  U. 
Tel.  Co.  v.  Reynolds,  toL  1,  p.  487. 


Chase  v.  Western  Union  Telegraph  Co. 

U.  8,  Circuit  Court,  N.  D.  Georgia,  Dec  tS,  1890. 

(44  Fed.  R.  554.) 
Delay  ts  telegram. —  Receiveb  oe  addressee. — ^Mental  bxtfferinq. 

(Head-note  by  the  court) : 

The  receiver  of  a  telegraphic  message,  the  delivery  of  which  has  been  neg- 
ligently delayed,  cannot  recover  for  mental  suffering  alone,  unaccompa- 
nied by  other  injury. 

Gases  of  this  series  cited  in  opinion :  SoRelle  v.  W,  U.  Tel.  Co.,  vol.  1,  p. 
848 ;  Oidf,  dbc.  Co.  v.  I.  Le^,  vol.  1,  p.  636  ;  Wadsworth  v.  W.  U.  TeL 
Co.,  vol.  2,  p.  786  ;  UuweW  v.  W.  U.  Tel.  Co.,  vol.  1,  p.  653 ;  Gulf,  dte.  Co. 
▼.  J.  r.  Levy,  vol.  1,  p.  548;  West  v.  W.  U.  Tel.  Co.,  vol.  2,  p.  688- 
Thrmpmm  v.  W.  U.  Tel.Co.,  ante,  p.  760. 
VOL.   Ill— 52. 
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At  law.    On  demurrer  to  declaration. 
Blackburn  A  Oarrett^  for  plaintiff. 
Bigby  <ft  Berry ^  for  defendant. 

Newman,  J. :  The  plaintiff  avers  that  by  gross  negligence 
the  defendant  delayed  the  delivery  of  a  telegraphic  message 
to  him,  whereby  he  was  prevented  from  reaching  the  death 
bed  of  a  brother-in-law,  and  by  reason  of  which  he  reached 
the  point  where  the  relation  died  several  hours  after  death  ; 
his  sister,  in  the  mean  time,  being  compelled  to  appeal  to 
strangers  for  assistance,  on  account  of  which  he  was  caused 
serious  inconvenience,  great  mortification  and  mental  suffer- 
ing. He  claims  punitive  and  vindictive  damages  in  the 
amount  of  $5,000.  To  this  declaration  a  general  demurrer 
is  filed.  Can  a  recovery  be  had  for  mental  suffering  and 
anguish  alone,  unmixed  with  other  injury  ?  is  the  question 
presented  by  this  demurrer.  The  negligence  of  the  defend- 
ant is  sufficiently  averred;  and  it  seems  to  be  settled 
in  this  country — contrary,  however,  to  the  English  cases — 
that  the  receiver  of  a  telegram  may  recover  damages 
actually  sustained  by  negligent  delay  in  delivery.  An 
examination  of  the  adjudged  cases,  however,  shows  that 
the  great  weight  of  authority  is  against  recovery  in  a  case 
like  this  for  mental  suffering  alone. 

In  the  case  of  80  ReUe  t.  Telegraph  Co.,  65  Tex.  308,  it 
was  held  that  "  a  telegraph  company  is  liable  for  an  injury 
to  the  feelings  of  a  son  by  the  wilful  neglect  to  deliver  to 
him  a  message  announcing  the  death  of  his  mother,  whereby 
he  was  prevented  from  attending  her  funeral."  But  in  the 
subsequent  case  of  Railway  Co.  v.  Levy,  59  Tex.  563,  this 
opinion  was  overruled,  and  the  court  held  as  follows :  "The 
plaintiff  sued  a  telegraph  company  for  delay  in  delivering 
to  him  a  message  announcing  the  death  of  his  son's  wife 
and  child,  whereby  he  was  prevented  from  attending  the 
funeral.  Held,  that  there  could  be  no  recovery  for  his  men- 
tal suffering."     The  case  of  80  Belle   v.    Telegraph  Co., 
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supra^  was  referred  to,  and  the  conrt  say  "  that  it  cannot 
be  sustained  upon  principle,  nor  ui)on  the  authority  of 
adjudicated  cases."  There  are  later  cases  in  Texas  ui)on 
this  subject,  but  I  understand  them  to  be  in  harmony  with 
the  case  last  cited. 

In  the  case  of  Wadswarth  v.  Telegraph  Co.,  86  Tenn. 
695  (8  S.  W.  Rep.  674),  this  question  was  considered,  and 
the  majority  of  the  court  held  that  damages  for  mental 
suffering  may  be  recovered.  Lurton,  J.,  with  whom 
FoLKES,  J.,  concurred,  dissented,  saying  ''that  an  action  for 
injury  t6  the  feelings,  or  fright  or  grief,  or  other  mental 
injury,  cannot  be  sustained  as  an  independent  ground  of 
action."  It  appears  that  there  are  statutes  in  Tennessee 
requiring  telegraph  companies  to  deliver  telegraphic  mes- 
sages "correctly,  and  without  unreasonable  delay;"  and 
for  a  failure  to  do  so  the  defaulting  company  is  declared  to 
be  "liable  in  damages  to  the  party  aggrieved."  Cald- 
well, J.,  who  delivered  the  opinion  of  the  court,  lays 
some  stress  on  this  statute, and  Turney,  C.  J.,  in  a  concur- 
ring opinion,  rests  his  concurrence  primarily  upon  this 
statute ;  holding  that  it  covers  all  messages,  and  makes  no 
distinction  as  to  the  character  of  messages.  So  that  in  this 
case  a  bare  majority  sustained  the  right  of  action  for  dam- 
ages of  this  sort.,  and  the  right  rested  largely  upon  the 
statutes  of  the  State. 

I  have  found  no  other  case  that  goes  to  this  extent,  nor 
has  any  such  case  been  cited.  On  the  contrary,  quite  an 
array  of  authorities  deny  the  right  to  recover  for  damages 
of  this  character.  Russell  v.  Telegraph  Co.  (Dak.),  19 
N.  W.  Rep.  408 ;  West  v.  Telegraph  Co.,  39  Kan.  93  (17 
Pac.  Rep.  807) ;  Railway  Co.  v.  Levy^  69  Tex.  642,  663 ; 
Wyman  v.  Leavltt^  71  Me.  227 ;  Johnson  v.  Wells ^  6  Nev. 
224;  Nagel  v.  Railway  Co,^  76  Mo.  653;  Railway  Co.  v. 
Stables,  62  111.  313 ;  Freese  v.  TVipp,  li)  111.  603 ;  Meidel  v. 
Anthis,  71  111.  241 ;  Joch  v.  Dankwardt,  86  111.  333 ;  Porter 
T.  Railway  Co,,  71  Mo.  83;  Fendon  v.  Butts,  63  Wis.  344 
(10  N.  W.  Rep.  601) ;  Ferguson  v.  Davis  Co.,  67  Iowa,  601 
{\0  N.  W.  Rep.  906) ;  Stewart  v.  Ripon,  38  Wis.  684;  Mas- 
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ters  V.  Warrerij  27  Conn.  293;  Blake  v.  Railway  Co.,  10 
Eng.  Law  &  Eq.  442;  Lync7i  v.  KniffTU,  9  H.  L.  Caa.  577; 
Burke  v.  Railway  Co..  10  Cent.  Law  J.  48;  Rowell  v. 
Telegraph  Co.  (Tex.),  12  S.  W.  Rep.  634;  Thompson  v. 
Telegraph  Co.  (N.  C),  11  S.  E.  Rep.  269  (30  Amer.  & 
Eng.  Corp.  Caa.  634). 

The  telegram  in  this  case  was  sent  from  one  ix)intin 
Georgia  to  another.  Section  2943  of  the  Code  of  Georgia 
is  as  follows:  "Exemplary  damages  can  never  be  allowed 
in  cases  arising  on  contract."  The  plaintiff  sues  for  puni- 
tive and  vindictive  damages  only.  I  do  not  understand 
that  this  character  of  damages  can  be  recovered,  except  for 
an  actual  tort.  Any  right  of  the  plaintiff  in  this  case  would 
be  for  breach  of  an  implied  contract  to  promptly  deliver 
the  telegram,  and  it  seems  that  vindictive  or  punitive  dam- 
ages would  never  be  given  in  a  case  of  this  kind.  The 
demurrer  to  the  declaration  in  this  case  must  be  sustained. 


Note. —  For  earlier  cases  decided  by  Federal  courts,  see  note  to  CaJin  ▼. 
W,  17.  7'e/.  Co.,jpo«f. 
This  case  is  cited  in  the  next  foUowing. 


Crawson  V.  Western  Union  Tel.  Co. 

U,  S.  Circuit  Court,  W.  D.,  Arkanaaa,  Octol)er7, 1891, 

(47  Fed.  Rep.  544.) 

Rights  op  Addressee.—  Mental  sufferino. 

(Head-note  by  the  court)  : 

The  party  receiving  a  telegraphic  message,  the  delivery  of  the  same  having 
been  negligently  delayed  by  the  agente  of  the  company,  cannot  reoov^ 
for  mental  suffering  alone,  when  unaccompanied  with  other  injuries. 

To  warrant  the  consideration  of  mental  suffering  as  an  element  of 
damages,  there  must  be  such  gross  negUgenoe  on  the  part  of  the  agenti 
of  the  company  as  to  indicate  a  wanton  or  malicious  purpose  In  failing 
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to  transmit  and  deliver  the  message.  To  warrant  the  consideration  of 
mental  suffering  in  fixing  the  amount  of  damages,  the  mental  suffering 
must  be  an  element  of  physical  pain,  or  the  natural  and  proximate 
result  of  some  physical  injury. 
Cases  of  this  series  cited  in  opinion :  Reese  v.  W,  U.  Tei.  Co.,  ante,  p.  640 ; 
W,  U.  Tel,  Co.  ▼.  HenderaoUn  antey  p.  570 ;  Chapman  v.  W.  U.  Tel.  Co., 
ante,  p.  670 ;  Wadmoorth  v.  W,  U.  Tel.  Co.,  vol.  2,  p.  786 ;  SoRelle  ▼. 
W.  U.  Tel.  Co.,  vol.  1,  p.  848;  Railroad  Co.  v.  I.  Levy,  vol.  1,  p.  586 ; 
Ritilroad  Co.  v.  .7.  T.  Levy,  vol.  1,  p.  643 ;  Cliau  v.  W.  U.  Tel,  Co.,  ante, 
p.  817. 

At  law. 

F.  E.  Willey,  for  plaintiff. 

Clendening^  Mechem  and  Toumans^  for  defendant. 

Parker,  J. :  The  plaintiff,  as  the  receiver  of  a  telegraphic 
message,  brings  suit  for  the  recovery  of  damages,  and  he 
alleges  in  his  complaint  that  he  lives  in  the  corporate  limits 
of  the  town  of  Van  Bnren,  within  three-quarters  of  a  mile 
of  the  office  of  defendant.  The  defendant  is  doing  a  general 
telegraph  business  in  this  State,  such  as  receiving,  trans- 
mitting and  delivering  telegrams  from  and  to  public 
and  private  persons  for  pay.  The  said  company  has  an  office 
in  Van  Buren;  also  at  Salisaw,  in  the  Cherokee  Nation, 
Indian  country.  That  on  the  20th  of  April,  1891,  one  H.  O. 
Meadows  employed  and  paid  the  defendant  to  send  a 
telegram  of  the  following  import : 

"  April  20.  1891.    Salisaw,  I.  T. 
To  Robert  Crawson,  Van  Buren:  Come  on  this  evening's  train.    Ma 
wants  to  see  you.  H.  O.  M." 

to  the  plaintiff,  at  Van  Buren,  Ark.  That  the  same  was 
for  the  benefit  of  plaintiff.  That  defendant  received  pay 
for  transmitting  said  telegram.  That  the  defendant  refused 
to  deliver  the  said  message  to  the  plaintiff  without  any  good 
or  lawful  excuse  whatever,  and  to  the  injury  and  mental 
suffering  of  plaintiff.  The  defendant  refused  and  failed  to 
deliver  said  teleCTam  in  proper  time,  because  of  wilful 
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carelessness,  wrong,  and  refusal.  That  the  plaintiff's 
mother-in-law  was  at  Salisaw,  very  sick,  and  supposed  to 
be  dying.  That  she,  wanting  her  children  near  her  at  the 
time  of  her  death,  had  the  dispatch  sent  to  the  plaintiff. 
By  reason  of  the  defendant's  failure  to  deliver  the  dispatch 
to  pi  lintiff,  he  was  prevented,  for  the  space  of  24  hours, 
from  going  to  the  bedside  of  his  mother-in-law,  and  for  that 
reason  was  compelled  to  undergo  and  suffer  disappointment, 
and  great  anguish  and  uneasiness  of  mind.  That  defend- 
ant* s  agent  knew  plaintiff^  s  place  of  abode,  and  there  was 
ample  time  to  deliver  him  the  dispatch,  so  he  could  go  on 
the  next  train  to  Salisaw,  but  defendant's  agent  failed  to 
do  so. 

Damages,  if  actual,  must  flow  directly  and  naturally 
from  the  breach  of  contract,  and  they  must  be  certain,  botii 
in  their  nature,  and  in  respect  to  the  cause  from  which  they 
proceed.  3  Suth.  Bam.  303.  The  nature  of  the  damages, 
and  the  cause  from  which  they  proceed,  must  be  alleged 
with  certainty  in  the  complaint.  Under  this  rule,  the  only 
cause  from  which  damages  can  proceed  in  this  action  is 
mental  suffering,  because  this  is  the  only  source  of  damages 
that  is  set  out  with  sufficient  certainty.  True,  in  one 
part  of  the  complaint  it  is  alleged  that  the  defendant's 
failure  was  to  the  great  injury  and  mental  suffering  of 
plaintiff ;  yet  the  pleader  alleges  no  specific  fact  which 
shows  an  injury  aside  from  his  mental  suffering.  Then  the 
only  question  for  the  court  is,  can  the  plaintiff  recover  for 
mental  suffering  alone,  unaccompanied  with  other  injury  ? 
The  rule  as  stated  in  Wood's  Mayne,  Dam.  74  (1st  Amer. 
ed.)  is:  ^^In  no  case  has  it  ever  been  held  that  mental 
anguish  alone,  unaccompanied  by  an  injury  to  the  person, 
afforded  a  ground  for  action."  I  think  the  Supreme  Court 
of  Mississippi  in  TF.  U.  Tel.  Co.  v.  RoaerSf  9  South.  Rep. 
(opinion  delivered  May  25th,  1891,  by  Mr.  Justice  Cooper), 
asserts  the  correct  rule  when  it  says : 

'*  We  are  unwilling  to  depart  from  the  long  established 
and  almost  universal  rule  of  law  that  no  action  lies  for  the 
recovery  of  damages  for  mere  mental  suffering,  disconnected 
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from  physical  injury,  and  not  the  result  of  the  wilful 
wrong  of  the  defendant ;  that  such  damages  are  recover- 
able in  actions  for  breach  of  contract  of  marriage." 

A  rule  different  from  the  above,  and  holding  that  dam- 
ages may  be  recovered  for  mental  suffering,  unaccompanied 
with  other  injuries,  by  the  receiver  of  a  telegraph  message 
for  a  negligent  delay  in  delivering  the  same  by  a  telegraph 
company,  has  been  declared  as  the  correct  rule  by  the 
Supreme  Courts  of  Indiana,  Alabama,  Kentucky,  Tennessee 
and  Texas.    Reese  v.  Telegraph  Co.,  125  Ind.  295  (24  N. 
E.  Rep.  163) ;  Telegraph  Co.  r.  Henderson,  89  Ala.  510 
(7  South.    Rep.    419) ;      Chapman   v.    Telegraph    Co. 
(Kentucky  Supreme  Court,   June,   1890),  13  S.  W.  Rep. 
880  ;  Walworth  r.  Telegraph  Co.,  86  Tenn.  695  (8  S.  W. 
Rep.  574) ;  So  Belle  r.  Telegraph  Co.,  55  Tex.  309.     The 
Supreme  Court  of  Mississippi,  in  W.  U.  Tel.  Co.  v.  Hogers, 
supra^  declares :     "  These  cases  rest  upon  the  authority  of 
each  other,  finding  no  support  in  the  decisions  of  other 
States  or  of  England.''     It  may  be  observed  that  the  cases 
on  the  subject  of  the  recovery  of  damages  for  injury  to  feel- 
ings because  of  wilful  neglect  of  a  company  to  deliver  a 
telegraphic  message  are  not  uniform  in  the  State  of  Texas. 
The  case  of  Railroad  Co.  w.  Levy,  59  Tex.  542,  in  effect 
overrules  So  Belle  v.  Telegraph  Co.^  supra.    But  it  may  be 
remarked  the  United  States  Circuit  Court  for  the  western 
district  of  Texas,  in  Beasley  v.    Telegraph  Co.j  39  Fed. 
Rep.  181,  follows  the  case  of  So  Relle  v.  Telegraph  Co.    I 
think  the  true  rule  is  announced  in  Chase  v.  Telegraph 
Co.,  decided  by  the  Circuit  Court  for  the  northern  district 
of  Georgia  (44  Fed.  Rep.  554),  as  well  as  in  the  numerous 
relevant    authorities    there   cited.      The   principle   there 
announced  is  in  accordance  with  the  old  rule  of  damages, 
recognized  by  the  courts  of  this  country  and  England,  and 
it  is  that  the  receiver  of  a  telegraphic  message,  the  delivery 
of  which  has  been  negligently  delayed,  cannot  recover  for 
mental  suffering  alone,  unaccompanied  with  other  injuries. 
If  there  is  such  gross  negligence  on  the  part  of  the  agents 
of  the  company  as  to  indicate  wantonness  or  malicious 
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parpose  in  failing  to  transmit  or  deliver  the  message,  there 
might  be  a  recovery  for  mental  suffering  alone,  or  mental 
suffering  may  be  taken  into  consideration  when  it  can  be 
considered  as  the  natural  and  proximate  result  of  a  physi- 
cal injury.  It,  in  such  a  case,  becomes  an  element  to  be 
considered  in  connection  with  the  physical  pain.  There  is 
nothing  more  alleged  in  the  complaint  in  this  case  than 
ordinary  wilful  negligence.  There  are  no  allegations  of  a 
wanton  or  malicious  purpose  on  the  part  of  the  agents  of 
the  defendant  in  not  delivering  the  dispatch.  Such  being 
the  case,  under  the  rule  named  above,  and  upon  the  allega- 
tions of  the  complaint,  the  demurrer  must  be  sustained. 


Note. —  See  Index  to  this  and  to  preceding  volumes,  titles  **  Receiver  or 
Addressee,'*  '*  Damages." 
See  note  to  next  case. 


E.   Cahtv  V.   Western  Union  Telegraph  Co. 

U.  8.  Circuit  Court  of  Appeals,  Fifth  Circuit,  December  7, 189L 

(48  Fed.  R.  810.) 
Delay  of  telegram.— Damages. 

The  loss  of  contemplated  profits  on  a  sale  of  stock,  which  by  a  delayed 
telegram  the  sender  ordered  his  brokers  to  seU,  when  in  fact  they  had 
no  such  stock  belonging  to  him,  and  there  was  no  order  to  buy,  is  too 
remote  and  speculative  to  form  a  basis  of  recovery  against  the  telegraph 
company  for  damages  caused  by  the  delay  in  transmission. 

Case  of  this  series  cited  in  opinion :  W.  U.  TeL  Co.  ▼.  Hall,  toL  2,  p.  868. 

Error  to  the  Circnit  Court  of  the  United  States  for  the 
Eastern  Division  of  the  Northern  District  of  Mississippi 
Action  to  recover  damages  caused  by  delay  in  delivering 
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a  telegraphic  message.    Jadgment  directed  for  plaintiff  for 
nominal  damages.    Plaintiff  brings  error. 

E.  H,  Bristow^  for  plaintiff  in  error. 

T.  L.  Bayne^  Oeo.  Denegre^  and  T.  L.  Bayne^  Jr.^  for 
defendant  in  error. 

Before  Pardee,  Circuit  Judge,  and  Locke  and  Bruob, 
District  Judges. 

Bruce,  J. :  This  is  a  suit  brought  in  the  court  below  by 
the  plaintiff,  who  is  appellant  here,  against  the  defendant 
telegraph  company,  appellee,  for  damages  for  an  alleged 
breach  of  contract  and  duty  on  the  part  of  defendant  in 
failing  to  deliver  in  due  time  a  telegraphic  message  from 
plaintiff  to  his  brokers,  Latham,  Alexander  &  Co.,  in  New 
York  city.     The  message  was  in  these  words  : 

<<  Columbus,  Miss.,  Feb.  20th,  1890. 
To  Messrs.  Latham,  Alexander  &  Co.,  New  York,  N.  Y, :   Sell  200  Ten- 
nessee CobX  and  Iron.  [Signed],  E.  Cahn.*' 


Plaintiff  avers  in  his  complaint : 

"  That  said  message  was  delivered  to  and  received  by 
the  agent  or  operator  of  the  defendant  at  its  office  in  Colum- 
bns,  Miss.,  on  or  about  7  o'clock  P.  M.  on  Thursday,  the 
20th  day  of  February,  1890 ;  *  *  *  that,  anticipating 
an  early,  rapid  and  heavy  decline  in  the  value  and  price 
of  the  stock  of  the  Tennessee  Coal  and  Iron  Company,  and 
desiring  to  sell  200  shares  of  said  stock  before  the  decline 
began,  with  a  view  of  purchasing  later  on  the  same  number 
of  shares  when  the  price  and  value  thereof  had  reached  a 
much  lower  figure,  thereby  realizing  the  difference  in  the 
market  value  thereof  at  the  time,  of  sale  and  repurchase, 
and  knowing  that  Latham,  Alexander  &  Co.  held  said 
stock,  and  would  sell  the  same  on  his  account,  repaying 
themselves  out  of  the  money  of  plaintiff  in  their  hands, 
and  would,  at  the  option  of  the  receiver  or  purchaser, 
deliver,  before  a  quarter  past  two  o'clock  on  same  day, 
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said  stock  certificate  and  power  irrevocable  in  the  name  of 
witness,  or  guaranteed  by  a  member  of  the  New  York  Stock 
Exchange,  or  a  friend  represented  at  the  exchange,  residing 
or  doing  business  in  New  York,  or  by  transfer  of  said  stock 
as  provided  by  the  constitution  and  rules  of  the  New  York 
Stock  Exchange,  plaintiflE  delivered  said  message  to  the 
defendant,  to  be  transmitted  to  New  York,  to  be  delivered 
to  the  said  Latham,  Alexander  &  Co. ;  that,  if  said  message 
had  been  transmitted  and  delivered  in  due  time,  the  said 
brokers  wonld  have  made  the  sale  on  the  2ist  day  of  Feb- 
ruary, at  $73  per  share." 

But  plaintiff  avers : 

^'That  said  message  was  not  promptly  transmitted  and 
delivered  as  agreed,  but  by  the  gross  negligence  of  defend- 
ant's servants  and  operatives  in  charge  of  the  same  it  was 
delayed,  and  not  delivered  until  the  28th  day  of  February, 
1890,  when  said  stock  had  fallen  in  price  to,  and  was  sell- 
ing in  the  market  at,  $55  per  share,  thus  taking  several 
times  longer  for  its  transmission  and  delivery  than  it 
required  in  due  course  of  mail  from  Columbus,  Miss.,  to 
New  York  city  ;  and  that  the  cause  of  the  delay  and  non- 
delivery of  said  message,  plaintiff  avers,  was  negligence  of 
the  defendant's  operators  and  servants.  *  *  *  Where- 
fore the  plaintiff  sues  and  demands  judgment  for  $3,451.66, 
and  costs." 

To  this  declaration  there  are  several  pleas:  (1)  The  gen- 
eral issue,  not  guilty.  (2)  That  the  message  mentioned  in 
the  declaration  was  a  night  message ;  and  that  the  plaintiff 
failed  to  present  claim  for  damages  to  the  defendant  com- 
pany within  thirty  days,  as  required  by  the  regulations  of 
the  company.  (3)  Defendant  sets  up  contract  with  plaintiff 
that  no  claim  for  damages  should  be  valid  unless  made 
within  thirty  days  after  the  message  was  sent,  and  that  the 
plaintiff  failed  to  present  his  said  claim.  (4)  Defendant 
sets  up  contract  that  sender  of  message  should  not  claim 
damages  beyond  a  sum  equal  to  ten  times  the  amount  jjaid 
for  the  tranmission  of  the  message,  and  pays  into  court  the 
sum  of  five  dollars,  amount  of  its  alleged  liability.     (5) 
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That  said  defendant  denies  that  said  plaintiff  had  in  the 
Ix>ssession  of  said  T4itha.Tn,  Alexander  &  Co.,  or  in  the  pos- 
session of  any  one  else,  subject  to  their  control,  200  shares 
of  the  stock  of  the  Tennessee  Coal  &  Iron  Company,  at  the 
time  of  the  sending  of  said  message ;  and  avers  the  fact  to 
be  that  it  was  the  intention  of  the  plaintiff  that  said 
brokers,  Messrs.  Latham,  Alexander  &  Co.,  should  pretend 
to  sell  the  amount  of  stock  so  named  in  the  telegram  to  be 
delivered  or  subject  to  delivery  on  the  21st  day  of  Febru- 
ary, 1890;  but  the  real  intent  of  all  the  parties  to  said 
transaction  was  to  speculate  on  the  rise  or  fall  of  said  stock, 
without  any  intention  of  selling  or  delivering  the  same, 
but,  when  called  for,  to  settle  the  difference  between  the 
contract  price  and  the  market  price  on  the  day  when  called 
for,  that  is  to  say,  a  settlement  on  margins.  Wherefore 
said  defendant  says  that  said  transaction  was  illegal  and 
void,  and  this  it  is  ready  to  verify.  Replications  are  filed 
to  second  and  third  pleas ;  issue  joined  in  fifth  plea ;  issue, 
in  short,  by  consent  or  replication  to  the  third  plea.  The 
case  came  on  for  trial  before  a  jury  on  the  issues  presented 
on  the  pleadings,  and,  after  hearing  the  testimony,  plaintiff 
filed  his  motion  for  a  peremptory  instruction  to  the  jury 
charging  them  that  they  shall  find  a  verdict  for  the  plaintiff 
for  the  sum  to  which  he  is  entitled  on  the  facts  in  testi- 
mony, which  motion,  after  argument  by  counsel  pro  and 
con,  was  by  the  court  overruled  and  refused,  to  which 
plaintiff  then  and  there  excepted ;  whereupon  the  defend- 
ant filed  its  motion  for  a  peremptory  instruction  to  the  jury 
charging  them  that  they  shall  find  a  verdict  only  for  the 
amount  of  the  telegram  on  the  facts  in  testimony,  and, 
after  argument,  the  court  gave  the  instruction  found  in  the 
record.  The  charge  is  in  effect,  **that  the  plaintiff  cannot 
recover ;  the  claim  for  damages  is  too  remote,  uncertain  and 
speculative,  and  will  not  be  allowed  by  you  in  your  ver- 
dict." To  the  giving  of  the  charge  the  plaintiff  excepted. 
The  verdict  of  the  jury  was  for  thirty-two  cents  and  three- 
fourths  of  a  mill,  to  which  the  plaintiff  excepted,  and  ten- 
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ders  his  bill  of  exceptions,  embodying  all  the  testimony 
and  the  rulings  and  order  of  the  court. 

The  assignment  of  errors,  as  far  a^  necessary  to  be  here 
stated,  are :  The  court  erred  in  giving  the  instruction  to 
the  jury  as  to  the  measure  of  damages  in  the  cause.  The 
Circuit  Court  erred  in  refusing  to  give  the  special  instruc- 
tion asked  by  plaintiff.  The  question  then  is,  did  the  court 
err  in  instructing  the  jury  on  the  trial  of  the  cause  that  the 
claim  made  by  the  plaintiff  for  damages  is  too  remote  and 
speculative  to  be  allowed  by  the  jury  in  its  verdict?  A 
number  of  cases  are  cited  by  the  counsel  for  appellee  to 
sustain  the  ruling  of  the  court,  among  which  is  the  case  of 
Telegraph  Co.  v.  HaU,  124  U.  S.  444  (8  Sup.  Ct.  Rep. 
577).  In  that  case  the  message  was  to  buy,  and  not  to  sell, 
as  in  the  case  at  bar.  It  was  dated  December  9,  1882,  and 
should  have  reached  the  sendee  at  Oil  Ciry,  Pa.,  at  11.3(> 
A.  M.  that  day,  but  the  message  was  not  delivered  until 
the  exchange  had  closed  for  the  day,  so  that  Hall  could 
not  purchase  the  petroleum  ordered  by  the  plaintiff ;  and 
that,  at  the  opening  of  the  board  the  next  day,  the  price 
had  advanced  from  $1.70  per  barrel,  the  price  on  the  pre- 
vious day,  to  $2.25  per  barrel,  at  which  Hall  did  not  deem 
it  advisable  to  make  th?  purchase,  and  did  not  do  so.  The 
message  was:  ** Buy  ten  thousand,  if  you  think  it  safe." 
The  court  held  there  could  be  no  recovery,  because,  in 
point  of  fact,  the  plaintiff  had  suffered  no  actual  loss,  and 
the  court  say,  at  page  454,  124  U.  S.,  and  page  580,  8  Sup. 
Ct.  Rep.  : 

*'  It  is  clear  that,  in  point  of  fact,  the  plaintiff  had  not 
suffered  any  actual  loss.  No  transaction  was  in  fact  made, 
and,  there  being  neither  a  purchase  nor  a  sale,  there  was 
no  actual  difference  between  the  sums  i)aid  and  the  sums 
received  in  consequence  of  it,  which  could  be  set  down  in  a 
profit  and  loss  account.  All  that  can  be  said  to  have  been 
lost  was  the  opportunity  of  buying  on  November  9th  and 
of  making  a  profit  by  selling  on  the  10th  ;  the  sale  on  that 
day  being  purely  contingent,  without  anything  in  the  case 
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to  show  that  it  was  even  probable  or  intended,  much  less 
that  it  would  have  certainly  taken  place." 

The  case  at  bar  is  the  counterpart  of  the  case  cited.  The 
order  was  to  sell  two  hundred  shares  of  stock,  but  by  the 
fault  of  the  telegraph  company  this  order  was  not  delivered 
to  appellant's  brokers  in  New  York,  as  it  should  have 
been,  on  the  morning  of  the  21st,  and  not  until  the  28th  ; 
and  there  was  no  sale  of  the  stock  on  the  21st,  or  on  any 
subsequent  day.  And  it  may  be  said  here,  as  it  was  there, 
*'  all  that  can  be  said  to  have  been  lost  was  the  opportunity 
to  sell'*  at  a  higher  price  on  the  2 1st  and  buy  at  a  lower 
price  afterwards.  The  claim  in  the  case  at  bar  goes  much 
beyond  any  rule  of  damages  in  any  of  the  cases  cited.  It 
is  not  for  the  difference  in  the  price  of  the  stock  between 
what  it  was  on  the  21st,  when  the  order  to  sell  should  have 
been  received  by  the  brokers  in  New  York,  and  what 
plaintiff  actually  sold  for  on  a  repeated  order  and  no  sale 
on  any  subsequent  day,  not  even  the  28th,  when  the  order 
was  received,  but  not  acted  upon,  by  the  plaintiff's  brokers. 
In  the  case  cited,  which  seems  to  be  quite  elaborate,  the 
court  at  page  455,  124  U.  S.,  and  page  580,  8  Sup.  Ct.  Rep., 
goes  on  to  say : 

"  It  is  well  settled,  since  the  decision  of  Master  son  v. 
May  or  ^  etc.^  7  Hill,  61,  that  a  plaintiff  may  rightfully 
recover  the  loss  of  profit  as  a  part  of  the  damages  for 
breach  of  a  special  contract,  but  in  such  a  case  the  profits 
to  be  recovered  must  be  such  as  would  have  accrued  and 
grown  out  of  the  contract  itself  as  the  direct  and  immedi- 
ate result  of  its  fulfilment.  In  the  language  of  the 
Supreme  Judicial  Court  of  Massachusetts,  in  Fox  v.  Hard- 
ing^ 7  Cush.  516  :  ''  These  are  part  and  parcel  of  the  con- 
tract itself,  and  must  have  been  in  the  contemplation  of 
the  parties  when  the  agreement  was  entered  into ;  but  if 
they  are  such  as  would  have  been  realized  by  the  party 
from  other  independent  and  collateral  undertakings, 
although  entered  into  in  consequence  and  on  the  faith  of 
the  principal  contract,  then  they  are  too  uncertain  and 
remote  to  be  taken  into  consideration  as  a  part  of  the 
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damages  occasioned  by  the  breach  of  the  contract  in  the 
suit." 

Counsel  make  a  somewhat  vigorous  attack  on  the  sound- 
ness of  the  decision  in  the  case  of  Telegraph  Co.  v.  Hall^ 
and  say  it  will  never  be  applied  beyond  the  facts  in  that 
particular  case.  However  that  may  be,  we  find  it  cited  by 
the  Supreme  Court  of  the  United  States  approvingly  in  the 
case  of  Howard  v.  Manvfacturing  Co.^  139  U.  S.  205  (11 
Sup.  Ct.  Rep.  500),  where  it  was  held  : 

"That  in  an  action  to  recover  the  contract  price  for 
putting  up  mill  machinery,  anticipated  profits  of  the 
defendant,  resulting  from  grinding  wheat  into  flour  and 
selling  same  had  the  mill  been  completed  at  the  date  8X)eci- 
fied  in  the  contract,  cannot  be  recovered  by  way  of  damages 
for  the  delay  in  putting  it  in." 

And  in  that  case,  Justice  Lakar^  speaking  for  the  court, 
at  page  206,  139  U.  S.,  and  page  303,  11  Sup.  Ct.  Rep., 
says: 

*'The  grounds  upon  which  the  general  rule  of  excluding 
profits  in  estimating  damages  rests,  are  (1)  that  in  the 
greater  number  of  cases  such  expected  profits  are  too 
dependent  upon  numerous  uncertain  and  changing  contin- 
gencies to  constitute  a  definite  and  trustworthy  measure  of 
actual  damages  ;  (2)  because  such  line  of  profits  is  ordinarily 
remote,  and  not,  as  a  matter  of  course,  a  direct  and  imme- 
diate result  of  non-fulfilment  of  the  contract ;  (3)  and 
because  most  frequently  the  engagement  to  pay  such  line 
of  profits,  in  case  of  default  in  the  j)erformance,  is  not  a 
part  of  the  contract  itself,  nor  can  it  be  implied  from  its 
nature  and  terms,"  Citing  Telegraph  Co.  v.  Sallj  and 
other  authorities. 

We  think  the  case  at  bar  falls  within  the  principle  of  the 
case  of  Telegraph  Co.  v.  HaU^  and  much  authority  is  cited 
in  line  with  that  decision,  so  that  we  do  not  see  why  that 
should  not  be  taken  as  settled  law ;  at  least  the  case  is 
binding  upon  us. 

Again,  the  plaintiff  ordered  the  sale  of  200  shares  of 
Tennessee  Coal  &  Iron  Stock,  not  his  stock,  which  he  held 
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or  owned,  for  he  does  not  claim  to  have  held  or  owned  any 
such  stock  at  the  time  of  this  transaction  ;  bnt  it  is  said  his 
brokers,  Latham,  Alexander  &  Co.,  had  the  stock, — not 
even  that  they  had  it  and  owned  it,  but  as  the  witnesses 
Latham  and  Alexander  both  say,  in  answer  to  interroga- 
tory 16,  (and  it  may  be  noticed  in  passing  that  the  answers 
of  these  two  witnesses  to  this  interrogatory,  and  to  most  of 
the  other  interrogatories,  are  in  the  same  identiiGal  words, 
and  notable  for  the  statement  of  conclusions  rather  than 
facte): 

*'  If  Latham,  Alexander  &  Co.  had  received  the  said  tele- 
gram of  E.  Cahn  when  it  shonld  have  been  delivered,  they 
would  have  executed  the  order  within  contained,  and  sold 
for  him  200  shares  of  stock  of  the  Tennessee  Coal  &  Iron 
Co.,  and  would  have  supplied  stock  in  their  possession  for 
delivery  on  account  of  the  sale,  according  to  the  custom  of 
the  New  York  Stock  Exchange,  if  said  Cahn  did  not  Own 
the  stock." 

There  is  at  least  some  obscurity  in  the  meaning  of  this 
answer,  and  the  constitution  and  rules  of  the  New  York 
Stock  Exchange  are  not  in  the  record,  and  we  have  not  the 
opportunity  of  referring  to  them;  the  fact  is,  however,  con- 
ceded  that  Cahn  did  not  hold  or  own  the  stock  in  question 
at  the  time  of  the  order  to  sell  on  February  21st,  nor  did  he 
have  money  in  the  hands  of  his  brokers  at  the  time  to  pur- 
chase the  stock.  Latham  and  Alexander  again  both  testified, 
in  answer  to  the  same  question,  in  the  same  words  : 

"Latham,  Alexander  &  Co.,  on  the  21st  of  February, 
1890,  did  not  hold  for  E.  Cahn  any  stock  of  the  Tennessee 
Coal  &  Iron  Co.  Latham,  Alexander  &  Co.  did  not  hold 
for  E.  Cahn  any  money  on  deposit  with  which  to  buy  or  sell 
stock,  but  they  did  hold  for  him  securities  sufficient  to 
warrant  them  in  making  the  sale  of  said  stock  as  directed 
had  the  message  been  received  on  the  morning  of  February 
21,  1890.'^ 

Appellant  could  doubtless  have  gone  into  the  market  and 
bought  the  stock  for  present  or  future  delivery,  could  have 
authorized  his  brokers  to  do  it  for  him,  or  they  could  supply 
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it  themselves,  as  they  testify  they  woald  have  done  had 
they  received  the  order  ;  and,  if  so,  and  Cahn  had  paid  or 
become  liable  for  the  market  price  of  the  stock,  that  day, 
there  wonld  havo  been  no  profit  to  him  in  the  transaction, 
and  therefore  no  damage.  If,  by  supplying  the  stock  Latham 
and  Alexander  mean  that  their  firm  would  have  loaned  it  to 
him,  then  his  case  is  that,  by  the  alleged  negligence  of  the 
defendant  company,  he  was  prevented  from  borrowing  200 
shares  of  Tennessee  Coal  &  Iron  stock,  and  selling  it  on  the 
21st  of  February  at  its  market  price  on  that  day,  and  buy- 
ing the  same  number  of  like  shares  of  stock  on  the  28th,  or 
a  subsequent  day,  when  the  market  price  had  fallen ;  and 
so  suffered  the  loss  of  prolit<s  he  would  have  made  if  he  had 
borrowed,  sold,  bought  back  and  returned  the  stock  to  his 
brokers.  Manifestly,  in  such  a  transaction,  or,  rather, 
want  of  transaction,  the  alleged  damages  are  too  uncertain, 
remote  and  contingent  to  constitute  a  proper  basis  for  a 
recovery. 

It  is  insisted  that  an  order,  and  delivery  to  an  agent  of 
a  telegraphic  company  for  transmission,  to  sell  shares  of 
stock,  under  the  circumstauces  of  the  transaction  in  ques- 
tion, implies  and  means  an  order  to  buy  **  cover,'  as  it  is 
called ;  and  that  such  will  be  held  to  have  been  within  the 
knowledge  and  contemplation  of  the  parties,  the  plaintiff 
(appellant)  and  the  appellee  (telegraph  company).  Tele- 
graphic companies  transmit  and  deliver  messages,  for  hire, 
touching  business  or  other  relations  of  the  persons  who 
employ  them.  It  is  not  like  contracts  between  x>ersons  for 
the  building  of  structures,  erecting  machinery,  or  even  for 
the  delivery  of  goods,  in  all  of  which  classes  of  cases  much 
depends  upon  what  may  be  considered  to  have  been  fairly 
and  justly  within  the  contemplation  of  the  parties  when  the 
contract  was  made  ;  and  it  may  be  questioned  whether  an 
order  to  sell  200  shares  of  a  given  stock  delivered  to  a  tele- 
graph operator  for  transmission  over  his  line  would  imply 
knowledge  on  his  part  that  an  orcler  to  purchase  the  same 
number  of  shares  of  same  stock  would  surely  follow.  It  is 
said  that  Scott,  the  telegraph  operator  at  Columbus,  Miss., 
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was  informed  and  well  knew  the  purpose  and  object  of  the 
message,  but  he  says  in  his  deposition  : 

"I  understood  it  was  an  order  to  Messrs.  Latham,  Alex- 
aader  &  Co.  to  sell  200  shares  of  Tennessee  Coal  &  Iron  — 
just  what  appears  on  the  face  of  the  message." 

But,  even  if  he  (Scott)  was  familiar  with  transactions  of 
this  character  made  in  the  stock  exchange  in  New  York, 
his  company  conld  hardly  be  held  resix)nsible  on  account 
of  such  knowledge  possessed  by  one  of  its  employees.  But, 
even  if  it  conld  be  conceded  that  an  order  to  sell  implied 
an  order  to  buy,  the  question  remains  uncertain  as  to  when 
such  an  order  to  buy  would  be  given  for  execution.  That 
would,  in  the  nature  of  things,  depend  upon  the  market, 
and  upon  the  buyer's  judgment  of  the  market.  Again,  the 
legal,  if  not  the  only,  presumption  would  be  that  Cahn  was 
ordering  the  sale  of  his  own  stock,  and  not  that  he  contem- 
plated the  sale  of  something  he  neither  had  nor  proposed  to 
acquire,  with  no  intention  that  in  the  sale  ordered  an  actual 
delivery  of  the  stock  was  to  be  made,  for  such  presumption 
would  involTe  a  violation  of  the  law  as  it  had  been  held  in 
some  of  the  highest  courts  in  the  country.  In  any  view  of 
the  case,  we  perceive  no  error  in  the  charge  to  the  jury  in 
the  court  below,  and  the  judgment  is  affirmed  ;  and  it  is  so 
ordered. 

Note.— For  telegraph  cases  decided  in  Federal  courts,  earlier  than  the 
three  preceding,  see  note,  vol.  2,  p.  87$. 
VOL.   UI— 53. 
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The  People,  ex  bel.  William  Kemmleb,  Appellant,  y. 
Chables  F.  Dubston,  Aoe^t  and  Wabden  of  Axjbubs 
Pbison,  Respondent. 

New  York  Court  of  Appeals,  Mardi  18, 1890, 

(119  N.  T.  509.) 
ELBOTBOcunoN,— Constitutional  law- 

The  proTislon  of  the  ComBtitation  of  the  State  of  New  York,  viz.,  '*  Nor 
shall  omel  and  unusual  punishments  be  inflicted"  (art  1,  sec.  6),  oonfen 
power  upon  the  court  to  declare  void  legislative  acts  prescribing 
punishments  for  crime,  which  are  in  fact  cruel  and  unusuaL 

The  unconstitutionality  of  a  law  must  be  shown  by  the  language  of  the 
law  itself  or  by  matters  of  which  a  court  can  take  judicial  notice. 
Extraneous  proof  cannot  be  used  to  condemn  it. 

It  does  not  appear  upon  its  face  that  section  505  of  the  Code  of  Criminal 
Procedure,  as  amended  by  laws  1888,  chap.  489,  'which  enacts  that  **th6 
punishment  by  death  must,  in  every  case,  be  inflicted  by  causing  to  pass 
through  the  body  of  the  convict  a  current  of  electricity  of  sufficient 
intensity  to  cause  death,  and  the  application  of  such  current  must  be 
continued  until  such  convict  is  dead,"  is  in  conflict  with  the  above 
named  constitutional  provision. 

While  the  dedsion  by  the  Legislature  of  the  question  of  fact,  whether  or 
not  the  use  of  electricity  as  an  agency  for  producing  death  involves 
cruelty  within  the  meaning  of  the  constitutional  provision,  is  binding 
upon  the  courts ;  and  therefore  the  testimony  taken  by  the  court  in  a 
given  case  was  not  available  to  imi>each  the  validity  of  the  legislation ; 
yet  it  contained  a  valuable  collection  of  facts,  available  as  argument, 
and  quite  conclusive  that  electrocution  results  in  instantaneous  and 
painless  death* 

Appeal  from  order  of  General  Term  of  the  Supreme 
Court,  Fifth  Judicial  Department,  which  affirmed  an  order 
of  the  county  judge  of  Cayuga  county,  dismissing  a  writ  of 
habeas  corpus. 

Facts  stated  in  opinion. 

W.  Burke  CochraUj  for  api>ellant. 
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Charles  F.  Tabor j  attorney-general,  for  respondent 

O'Brien,  J. :  The  respondent  is  the  agent  and  warden  of 
the  State  prison  at  Auburn,  and  the  relator,  being  in  his 
custody,  applied  for  a  writ  of  habeas  corpus  to  inquire  into 
the  cause  of  detention,  which  was  made  returnable  by  the 
officer  granting  it  before  the  county  judge  of  Cayuga 
county.  The  relator,  in  his  i)etition  for  the  writ,  stated 
that  the  cause  or  pretense  of  the  imprisonment  complained 
of  was  that  after  his  indictment  and  trial  for  the  crime 
of  murder  in  the  first  degree,  and  his  conviction 
thereof  in  the  Court  of  Oyer  and  Terminer,  he  was  sen- 
tenced by  that  court  to  undergo  a  cruel  and  unusual 
punishment  for  that  crime,  contrary  to  the  Constitution  of 
this  State  and  of  the  United  States,  and  was  threatened 
with  deprivation  of  life  without  due  process  of  law,  by 
reason  of  such  illegal  sentence  and  judgment  of  the  court. 
The  writ  was  duly  served  ui)on  the  resi)ondent,  who  made 
return  thereto  that  he  detained  the  relator  in  his  custody 
as  agent  and  warden  of  the  prison  by  virtue  of  the  judg- 
ment of  the  Court  of  Oyer  and  Terminer  held  in  the  county 
of  Erie,  whereby  the  relator  was  duly  convicted  of  the 
crime  of  murder  in  the  first  degree,  and  also  by  virtue  of  a 
warrant  duly  delivered  to  him  under  the  hand  and  seal  of 
a  justice  of  the  Supreme  Court  presiding  at  the  said 
Court  of  Oyer  and  Terminer  where  the  relator  was  con- 
victed, which  recited  the  indictment,  trial,  conviction  and 
sentence  of  the  relator,  and  directed  the  respondent  to 
carry  the  same  into  effect  in  these  words : 

Now,  therefore,  you  are  hereby  ordered,  commanded  and  required  to 
execute  said  sentence,  upon  him,  the  said  William  Kemmler,  otherwise 
caUed  John  Hort,  upon  some  day  within  the  week  commencing  on 
Monday,  the  24th  day  of  June,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  eighty-nine,  and  within  the  walls  of  Auburn  State 
prison,  or  within  the  yard  or  incloeure  adjoining  thereto,  by  then  and 
there  causing  to  pass  through  the  body  of  him,  the  said  William  Kemmler, 
otherwise  called  John  Hort,  a  current  of  electricity  of  sufficient  inten- 
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sity  to  cause  death,  and  that  the  applicatimi  of  such  cnzrent  of  electricitj 
be  continued  until  he,  the  said  William  Elemmler,  otherwise  called  John 
Hort,  be  dead. 

This  command  and  direction  to  the  warden  was  in  accord- 
ance with  the  sentence  actually  passed  nx>on  the  relator 
after  conviction,  in  these  words  : 

The  sentence  of  the  court  is  that  within  a  week  commencing  on  Mon- 
day, the  24th  day  of  Jime,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  eighty-nine,  and  within  the  walls  of  Auburn  State  prison,  or 
within  the  yard  or  incloeure  adjoining  thereto,  the  defendant  suffer  the 
punishment  of  death  to  be  inflicted  by  the  application  of  electricify,  as  pro- 
vided by  the  Code  of  Criminal  Procedure  of  the  State  of  New  York,  and 
that  in  the  meantime  the  defendant  be  removed  to,  and  until  the  infliction 
of  such  punishment  be  kept  in  solitary  confinement  in,  said  Auburn  State 
prison. 

On  the  return  day  of  the  writ  the  relator  and  the  resi)on- 
dent  appeared  by  counsel  before  the  county  judge,  and  by 
agreement  of  counsel  the  production  of  the  relator,  pur- 
suant to  the  command  of  the  writ,  was  waived.  Counsel 
for  the  relator  then  offered  to  prove  that  the  infliction  of 
the  penalty  named  in  the  sentence,  namely,  death  by  the 
application  of  electricity,  is  a  cruel  and  unusual  punish- 
ment within  the  meaning  of  the  Constitution,  and  cannot, 
therefore,  be  lawfully  inflicted.  The  attorney-general 
objected,  on  the  ground  that  the  court  had  no  authority  to 
take  proof  in  regard  to  the  constitutionality  of  the  statute. 
This  objection  was  overruled  by  the  county  judge,  and  the 
counsel  for  the  respective  parties  agreed  that  a  referee  be 
appointed  for  the  purpose  of  taking  the  testimony  in  pur- 
suance of  the  offer. 

In  this  way  a  mass  of  testimony  was  given  ui)on  both 
sides,  certified  by  the  referee  to  the  county  judge  and 
embraced  in  the  extended  record  before  us.  The  result  was 
that  after  a  hearing  upon  the  report  of  the  referee  the 
county  judge  dismissed  the  writ  and  remanded  the  relator 
to  the  custody  of  the  respondent.  When  it  appeared,  from 
the  return  of  the  respondent,  that  he  retained  the  relator  in 
custody  under  and  by  virtue  of  the  judgment  of  a  court  of 
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competent  jariisdiction  wherein  the  relator  was  convicted  of 
murder,  it  was  the  daty  of  the  county  judge  to  dismiss  the 
writ  and  remand  the  relator  to  the  custody  of  the  agent  and 
warden  of  the  prison,  unless  it  could  be  shown  that  the 
Court  of  Oyer  and  Terminer  was  without  jurisdiction  to 
pass  the  sentence,  which  it  did.  People  ex  rely.  Warden^ 
etc.y  100  N,  Y.  20 ;  People  ex  rel.  v.  Lisdorrib,  60  id.  559. 

It  is  not  denied  that  the  court  had  such  jurisdiction  pro- 
viding that  the  Legislature  had  power  under  the  Constitu- 
tion to  enact  chapter  489  Of  the  laws  of  1888,  entitled  "An 
act  to  amend  sections  491,  492,  503,  504,  605,  506,  507,  508, 
509  of  the  Code  of  Criminal  Procedure,  in  relation  to  the 
infliction  of  the  death  penalty,  and  to  provide  means  for 
the  infliction  of  such  penalty."  Prior  to  the  passage  of 
this  statute  the  punishment  by  death  in  every  case  was  to 
be  inflicted  by  hanging  the  convict  by  the  neck  until  he  was 
dead.  This  provision  of  law  was  changed  by  the  amend- 
ments of  the  code  above  referred  to,  and  now  the  section 
(505)  reads  as  follows : 

The  punishment  by  death  must,  in  every  case,  be  inflicted  by  causing  to 
pass  through  the  body  of  the  convict  a  current  of  electricity  of  sufficient 
intensity  to  cause  death,  and  the  application  of  such  current  must  be  con- 
tinued until  such  convict  is  dead. 

The  only  question  involved  in  this  appeal  is  whether  this 
enactment  is  in  conflict  with  the  provision  of  the  State  Con- 
stitution which  forbids  the  infliction  of  cruel  and  unusual 
punishment.  (Const. ,  art.  1 ,  sec.  5, )  This  provision  was  bor- 
rowed from  the  English  statute  passed  in  the  first  year  of 
the  reign  of  William  and  Mary,  being  chaj)ter  2  of  the 
statutes  of  that  year,  entitled  "  Ana<it  declaring  the  rights 
and  lil)erties  of  the  subject,  and  settling  the  succession  of 
the  crown,"  usually  known  as  the  Bill  of  Rights.  It 
enacts,  among  other  things,  that  '^  excessive  bail  ought  not 
to  be  required,  nor  excessive  fines  imp6sed,  nor  cruel  and 
unusual  punishment  infiicted."  When  this  statute  was 
made  part  of  the  Constitution  of  the  United  States,  the 
word  "shall"  was  substituted  for  the  word  '*  ought. "  and 
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in  this  form  it  first  api>ears  in  the  Constitation  of  liiis 
State  adopted  in  1846.  It  is  not  very  clear  whether  the 
provision  as  it  stands  in  onr  Constitution  was  intended  as 
an  admonition  to  the  Legislature  and  the  jadiciary,  or  as  a 
restraint  ui)on  legislation  inflicting  punishment  for  criminal 
offences.  When  the  statute  referred  to  was  enacted  in 
England  it  was  not  intended  as  a  check  upon  the  power  of 
X)arliament  to  prescribe  such  punishment  for  crime  as  it  con- 
sidered proper.  Its  enactment  did  not  change  any  law  then 
existing,  nor  did  it  mitii^ate  the  harshness  of  criminal 
punishments  in  that  country,  as  is  shown  by  the  fact  that 
for  more  than  half  a  century  after  it  api)eared  on  the 
statute  book,  a  long  catalogue  of  offences  were  punishable 
by  death,  many  of  which  were  not  visited  with  that  extreme 
I)enalty  before  the  Bill  of  Rights  was  passed.  2  Black- 
stone's  Comm.,  chap.  33,  p.  440. 

The  history  of  the  times  in  which  this  provision  assumed 
the  form  of  a  law,  shows  that  it  was,  after  all,  intended  to 
be  little  more  than  a  declaration  of  the  rights  of  the  sub- 
ject. The  English  people  were  about  to  place  ui)on  the 
throne  made  vacant  by  revolution,  a  foreign  prince,  whose 
life  had  been  spent  in  military  pursuits,  rather  than  in  the 
study  of  constitutional  principles  and  the  limitations  of 
power,  as  then  understood  in  the  country  he  was  to  govern. 
This  was.  considered  a  favorable  opi)ortunity  to  enact,  in 
the  solemn  form  of  a  statute,  a  declaration  of  the  principles 
upon  which  the  people  desired  the  government  to  be 'con- 
ducted ;  but  whatever  the  purpose  of  the  statute^  was  in 
the  country  where  it  originated,  we  think  that  its  presence 
in  the  Constitution  of  this  State  confers  i)ower  upon  the 
courts  to  declare  void  legislative  acts  prescribing  punish- 
ments for  crime,  in  fact  cruel  and  unusual.  This  is  the 
power  that  is  invoked  against  the  amendments  to  the  Code 
of  Criminal  Procedure  above  referred  to  by  the  learned 
counsel  for  the  relator,  in  an  argument  addressed  to  ns, 
interesting  on  account  of  its  great  political  and  scientific 
research.  We  entertain  no  doubt  in  regard  to  the  power 
of  the  Legislature  to  change  the  manner  of  infiicting  the 
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penalty  of  death.  The  general  i)ower  of  the  Legislature 
over  crimes,  and  its  power  to  define  and  punish  the  crime 
of  murder,  is  not  and  cannot  be  disputed.  The  amend- 
ments prescribed  no  new  punishment  for  the  offence.  The 
punishment  now,  as  before,  is  death.  The  only  change 
made  is  in  the  mode  of  carrying  out  the  sentence.  The  inflic- 
tion of  the  death  i)enalty  in  any  manner  must  necessarily 
be  accompanied  with  what  might  be  considered  in  this  age 
some  degree  of  cruelty,  and  it  is  resorted  to  only  because 
it  is  deemed  necessary  for  the  protection  of  society.  The 
act  on  its  &,ce  does  not  provide  for  any  other  or  additional 
punishment. 

In  behalf  of  the  relator,  this  legislation  is  assailed  in  no 
other  way  than  by  attempting  to  show  that  the  new  mode 
of  canning  out  a  death  sentence  subjects  the  i)erson  con- 
victed to  the  possible  risk  of  torture  and  unnecessary  pain. 
This  aij^ument  would  apply  with  equal  force  to  any  untried 
method  of  execution,  and,  when  carried  to  its  logical  results, 
would  prohibit  the  enforcement  of  the  death  x)enalty  at  all. 
Every  act  of  the  Legislature  must  be  presumed  to  be  in 
harmony  with  the  fundamental  law  until  the  contrary  is 
clearly  made  to  appear.  Metropolitan  Board  of  JSxcise  v. 
Barrie,  84  N.  Y.  666,  668  ;  People^  ex  rel.  v.  Briggs,  60  id. 
558,  558  ;  People  v.  Home  Ins.  Oo.,  92  id.  328,  844  ;  People, 
ex  rel.  v.  AVbertson,  55  id.  50,  54 ;  People  v.  Oillson,  109  id. 
889,  397 ;  People  v.  King,  110  id.  418. 

If  it  cannot  be  made  to  appear  that  a  law  is  in  conflict 
with  the  Constitution  by  argument  deduced  from  the 
language  of  the  law  itself,  or  from  matters  of  which  a  court 
can  take  judicial  notice,  tiien  the  act  must  stand.  The  tes- 
timony of  expert  or  other  witnesses  is  not  admissible  to 
show  that  in  carrying  out  a  law  enacted  by  the  Legislature, 
some  provision  of  the  Constitution  may  possibly  be  vio- 
lated. People  V.  Albprtson,  supra ;  People  v.  Draper,  16 
N.  Y.  632 ;  Matter  of  IT.  T.  E.  R.  R.  Co.,  70  id.  327. 

If  the  act  upon  its  face  is  not  in  conflict  with  the  Consti- 
tation,  then  extraneous  proof  cannot  be  used  to  condemn 
ft.    The  history  and  origin  of  the  enactment  we  are  now 
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considering  may  very  properly  be  referred  to  to  test  ita 
validity,  and  ascertain  its  true  intent  and  proper  interpiwta- 
tion.  It  has  been  said  that  courts  will  place  themselves  in 
the  situation  of  the  Legislature,  and  by  ascertaining  the 
necessity  and  probable  objects  of  the  passage  of  a  law,  give 
effect  to  it,  if  jmssible,  according  to  the  intention  of  the  law 
makers,  when  that  can  be  done  without  violating  any  con- 
stitutional provision.  People  v.  Supervisors^  43  N.  Y. 
130.  Chapter  858  of  the  laws  of  1886,  entitled  "  An  act  to 
authorize  the  appointment  of  a  commission  to  investigate 
and  report  to  the  Legislature  the  most  humane  and  approved 
method  of  carrying  into  effect  the  sentence  of  death  in  capi- 
tal cases,"  provided  for  the  appointment  of  a  commission 
consisting  of  three  eminent  citizens,  who  were  named 
therein,  and  required  them  to  investigate  and  report  to  the 
Legislature  on  or  before  the  fourth  Tuesday  of  January, 
1887,  the  most  humane  and  practical  method  known  to 
modern  science  of  carrying  into  effect  the  sentence  of  death 
in  capital  cases.  To  enable  this,  commission  to  make  its 
investigation  most  thorough,  the  Legislature  extended  the 
time  for  it  to  report  for  a  year  longer  by  chapter  7  of  the 
laws  of  1887.  This  commission  early  in  the  legislative  ses- 
sion of  1 888  made  its  report,  accompanied  with  a  proi>o8ed 
bill  which  the  Legislature  afterward  and  during  the  same 
session  enacted,  and  this  is  the  statute  which  is  now  attacked 
in  behalf  of  the  relator  an  an  unauthorised  expression  of  the 
legislative  will.  The  Legislature  proceeded  to  change  the 
mode  of  executing  the  sentence  of  death  with  care  and  cau- 
tion and  unusual  deliberation.  It  would  be  a  strange 
result  indeed  if  it  could  now  be  held  that  its  efforts  to  devise 
a  more  humane  method  of  carrying  out  the  sent^hee  of 
death  in  capital  cases,  have  culminated  in  the  enactment  of 
a  law  in  conflict  with  the  provisions  of  the  Constitution 
prohibiting  cruel  and  unusual  punishments.  Whether  the 
use  of  electricity  as  an  agency  for  producing  deaths  consti- 
tuted il  more  humane  method  of  executing  the  judgment  of 
the  court  in  capital  cases,  was  a  question  for  the  determi- 
nation of  the  Legislature.    It  was  a  question  x>^idiarly 


ISTEW  YORK,  1890.  841 


People,  ex  rel.  Kemmler  v.  Durston. 


witliin  its  proviaoe,  and  the  means  at  its  command  for 
ascertaining  whether  snch  a  mode  of  producing  death 
involved  cruelty,  within  the  meaning  of  the  constitutional 
prohibition,  were  certainly  as  satisfactory  and  reliable  as 
any  that  are  consistent  with  the  limited  functions  of  an 
appellate  court.  The  determination  of  the  Legislature  of 
this  question  is  conclusive  upon  this  court.  The  amend- 
ment to  the  Code  of  Criminal  Procedure  changing  the  mode 
of  inflicting  the  death  penalty,  does  not,  upon  its  face,  nor 
in  its  general  purpose  and  intent,  violate  any  provision  of 
the  Constitution.  The  testimony  taken  by  the  referee, 
while  not  available  to  impeach  the  validity  of  the  legisla- 
tion, may,  we  think,  be  regarded  as  a  valuable  collection  of 
facts  and  opinions  touching  the  use  of  electricity  as  a 
means  of  producing  death  and  for  that  reason  as  part  of 
the  argument  for  the  relator,  but  nothing  more.  We  have 
examined  this  testimony,  and  can  find  but  little  in  it  to 
warrant  the  belief  that  this  new  mode  of  execution  is  cruel, 
within  the  meaning  of  the  Constitution,  though  it  is 
certainly  unusual.  On  the  contrary,  we  agree  with  the 
court  below  that  it  removes  every  reasonable  doubt  that 
the  application  of  electricity  to  the  vital  parts  of  the  human 
body,  under  such  conditions,  and  in  the  manner  contem- 
plated by  the  statute,  must  result  in  instantaneous  and 
consequently  in  painless  death. 

The  order  appealed  from  should  be  affirmed. 

All  concur. 

Order  affirmed. 


KOTE.— In  People  ▼.  Kemmler,  (119  N.  T.  580)  decided  hj  the  same 
court  and  at  the  same  time  as  the  foregoing,  the  case  being  upon  appea^ 
from  the  judgment  of  conviction,  Mr.  Justice  Gray,  writing  the  opinion 
of  the  court,  says :  '*  A  last  point  is  made  on  this  record,  and  that  is, 
that  the  sentence  imposed  is  illegal  and  unconstitutional,  as  being  a 
cruel  and  unusual  punishment.  As  that  is  the  subject  of  review  upon 
another  record,  and  wiU  be*  discussed  by  another  member  of  this  court,  I 
shaU  not  stop  to  consider  it  here.  I  ma^  add,  however,  that  I  {hink  the 
point  untenable.  Punishment  by  death,  in  a  general  sense,  is  cruel ;  but 
as  it  is  authorized  and  justified  by  a  law,  adopted  hy  the  people  as  a  means 
to  the  end  of  the  better  security  of  society,  it  is  not  cruel  within  the  sense  and 
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meaning  of  the  Conatitation.  Th^  infliction  of  the  death  penalty  through 
a  new  agency  is,  of  coons,  unusual;  but  as  death  is  intendedas  the hnme- 
diate  sequence  of  the  mechanical  operation  prescribed,  it  is  not  unusual  in 
the  sense  that  some  certainly  prolonged  or  torturous  procedure  would  be 
understood  to  be.  In  my  judgment,  we  should  assume  that  the  enactment 
of  the  Legislature  was  based  upon  some  investigation  of  facts,  and  wiiere 
the  declared  purpose  and  end  of  the  law  are  the  infliction  of  death  upon 
the  offender,  we  may  not  say,  upon  a  ground  work  of  impossibilities  and 
guess  work,  that  it  is,  in  any  sense,  an  unconstitutional  act,  because  a 
new  mode  is  adopted  to  bring  about  the  death." 

The  history  of  the  New  York  electrocution  law,  and  of  this  oelelnmted 
Kemmler  case,  in  its  progreos  through  the  courts,  is  quite  fully  preaented 
in  the  following  opinion  of  the  Supreme  Court  of  the  Unit^  Statee,  to 
which  final  resort  was  made  in  behalf  of  the  prisoner. 


Ik  Re  Kekhler,  Petitioner. 

UnUed  State*  Supreme  Court,  May  f  J,  1890. 

(186  n.  S.  436.) 

ELBCTROCUTION.— CONBTlTtrnONAL  LAW. 

The  eighth  amendment  to  the  Federal  Constitution,  which  prohibits  the 
infliction  of  cruel  and  unusual  punishments,  does  not  apply  to  the 
States,  but  only  to  the  national  government. 

The  fourteenth  amendment,  which  forbids  any  State  to  make  or  enforce 
any  law  which  shall  abridge  the  privileges  or  immunities  of  citizens  of 
the  United  States,  is  not  infringed  by  the  New  York  statute  which  pro- 
vides that  capital  punishment  shall  be  inflicted  by  electricity. 

Said  statute  is  limited  to  punishment  for  crimes  committed  after  its 
taking  effect,  and  therefore  is  not  repugnant  to  the  provision  of  the 

.     Federal  Constitution  which  prohibits  the  passage  of  ex  post  fado  laws. 

On  petition  for  an  original  writ  of  Ttabeas  corpus.    The 
facts  and  history  of  the  case  are  set  forth  in  the  opinion. 

Roger  M.  Shermafiy  for  i>etitioner. 

Charles  F.  Tabor,  attorney-general  of  the  State  of  New 
York,  opposing. 
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Chief  Justice  Fuller  delivered  the  opinion  of  the  conrt : 
This  is  an  application  for  a  writ  of  error  to  bring  up  for 
review  a  judgment  of  the  Supreme  Court  of  the  State  of 
New  York,  affirming  an  order  of  the  county  judge  of 
Cr.yuga  countjr,  remanding  the  relator  to  the  custody  of 
the  warden  of  the  State  prison  at  Auburn,  upon  a  hearing 
ui)on  habecLS  corpus.  The  judgment  of  the  Supreme  Court 
was  entered  u])on  a  judgment  of  the  Court  of  Appeals  of 
the  State  of  New  York,  affirming  a  previous  order  of  the 
Supreme  Court.  The  application  was  originally  presented 
to  Mr.  Justice  Blatghford,  and,  ui)on  his  suggestion,  was 
permitted  to  be  made  in  open  courts  and  has  been  heard 
upon  full  argument. 

A  writ  of  error  to  the  highest  court  of  a  State  is  not 
allowed  as  of  right,  and  ought  not  to  be  sent  out  when  the 
court  in  session,  after  hearing,  is  of  opinion  that  it  is 
apparent  upon  the  face  of  the  record  that  the  issue  of  the 
writ  could  only  result  in  the  affirmance  of  the  judgment. 
Spies  V.  Illinois^  123  U.  S.  131. 

The  writ  of  Tiaheas  corpus  was  allowed  on  the  11th  day 
of  June,  1889,  and  made  returnable  before  the  county  judge 
of  Cayuga  county.  The  petition  was  filed  by  one  Hatch, 
and  stated  ^'that  William  Kemmler,  otherwise  called  John 
Hort,  is  imprisoned,  or  restrained  in  his  liberty,  at  Auburn 
State  Prison,  in  the  city  of  Auburn,  county  of  Cayuga, 
State  of  New  York,  by  Charles  P.  Durston,  agent  and  war- 
den of  Auburn  State  Prison,  having  charge  thereof.  That 
he  has  not  been  committed  and  is  not  detained  by  virtue  of 
any  judgment,  decree,  final  order  or  process  issued  by  a 
court  or  judge  of  the  United  States,  in  a  case  where  such 
courts  or  judges  have  exclusive  jurisdiction  under  the  laws 
of  the  United  States,  or  have  acquired  exclusive  juris- 
diction by  the  commencement  of  legal  proceedings  in  such 
a  court ;  nor  is  he  committed  or  detained  by  virtue  of  the 
final  judgment  or  decree  of  a  competent  tribunal  of  civil  or 
criminal  jurisdiction,  or  the  final  order  of  such  a  tribunal 
made  in  the  special  proceedings  instituted  for  any  cause 
except  to  punish  him  for  contempt ;  or  by  virtue  of  an  exe- 
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cation  or  other  process  issued  upon  such  a  judgment,  decree 
or  final  order.  That  the  cause  or  pretence  of  the  imprison- 
ment or  restraint  of  said  William  Kemmler,  otherwise 
called  John  Hort,  according  to  the  best  knowledge  and 
belief  of  your  petitioner,  is  that  he  was  indicted  by  a  grand 
jury  of  Erie  county  for  murder  in  the  first  decree ;  that  he 
was  tried  therefor  at  a  Court  of  Oyer  and  Terminer  of 
Erie  county,  and  found  guilty  thereof  by  the  verdict  of  a 
jury  on  the  10th  day  of  May,  1889 ;  that  thereafter  and 
on  the  14th  day  of  May,  1889,  he  was  arraigned  in 
said  Court  of  Oyer  and  Tenniner  for  sentence ;  that,  con- 
trary to  the  Constitution  of  the  State  of  New  York  and 
of  the  United  States,  and  contrary  to  his  objection  and 
exception,  duly  and  timely  taken  in  due  form  of  law,  he 
was  sentenced  to  undergo  a  cruel  and  unusual  punishment, 
as  appears  by  a  copy  of  the  pretended  judgment,  warrant 
or  mandate  hereto  annexed,  and  made  a  part  of  this  i)eti- 
tion,  and  marked  Exhibit  'A,'  by  virtue  of  which  such 
imprisonment  or  restraint  is  claimed  to  be  made ;  that  he  is 
deprived  of  liberty  and  threatened  with  deprivation  of  life 
without  due  process  of  law,  contrary  to  the  Constitutions  of 
the  State  of  New  York  and  of  the  United  States,  and  con- 
trary  to  his  objection  and  exception  thereto,  duly  and 
timely  taken.  The  imprisonment  is  stated  to  be  illegal 
because  it  is  contrary  to  the  provisions  of  each  of  said  Con- 
stitutions." 

Tlie  warden  of  the  Auburn  State  Prison  made  the  fol- 
lowing return : 

^^  Mrst.  That  I  am  the  duly  appointed  and  acting 
warden  and  agent  of  the  Auburn  State  Prison,  and  on  the 
said  11th  day  of  June,  1889,  and  before  the  said  writ  of 
habeas  corpus  was  served  upon  and  came  to  me,  the  said 
William  Kemmler,  otherwise  called  John  Hort,  was  and 
now  is  in  my  custody  and  detained  by  me  in  the  State 
Prison  at  Auburn,  in  the  State  of  New  York,  under  and 
by  virtue  of  a  judgment  of  the  Court  of  Oyer  and  Terminer 
of  the  State  of  New  York,  held  iti  and  for  the  county  of 
Erie,  on  the  14th  day  of  May,  1889,  duly  convicting  the 
said  William  Kemmler,  otherwise  called  John  Hort,  of 
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murder  in  the  first  degree.  A  true  copy  of  the  judgment 
roll  of  the  aforesaid  conviotion  is  hereto  attached  as  a  part 
hereof «  and  marked  Exhibit  'A.' 

''And  said  William  Kemmler,  otherwise  called  John 
Hort,  is  also  detained  in  my  custody  as  such  warden  and 
agent  under  and  by  virtue  of  a  warrant  signed  by  the  Hon. 
Henry  A.  Ohilds,  the  justice  of  the  Supreme  Court  before 
whom  the  said  William  Kemmler,  otherwisa  called  John 
Hort,  was,  as  aforesaid,  duly  tried  and  convicted,  and  which 
said  warrant  was  duly  issued  in  pursuance  of  the  aforesaid 
conviction,  and  in  compliance  with  the  provisions  of  the 
Code  of  Criminal  Procedure  relating  thereto,  a  copy  of 
which  said  warrant  is  hereto  annexed  as  a  part  hereof,  and 
marked  Exhibit  'B.' 

'^Second.  And  I,  the  said  Charles  F.  Durston,  agent  and 
warden  of  Auburn  State  Prison,  do  make  and  further  return 
and  allege  as  I  am  advised  and  verily  believe  to  be  true, 
that  the  said  William  Kemmler,  otherwise  called  John 
Hort,  was  not  sentenced  as  hereinbefore  set  forth  to  undergo 
a  cruel  and  unusual  punishment,  contrary  to  the  provisions 
of  the  Constitution  of  the  State  of  New  York  and  the 
Constitution  of  the  United  States. 

^*  And  I  do  further  allege  that  the  said  imprisoment  and 
restraint  of  the  said  William  Kemmler,  otherwise  called 
John  Hort,  and  the  deprivation  of  his  liberty  and  the 
threatened  deprivation  of  life,  are  not  without  due  process 
of  law  and  are  not  contrary  to  the  provisions  of  the  Consti- 
tution of  the  State  of  New  York  or  the  Constitution  of  the 
United  States,  as  alleged  in  the  petition  upon  which  said 
writ  of  habeas  corpus  was  granted. 

'^  I  do  further  allege,  as  I  am  advised,  that  the  said  judg- 
ment of  conviction  hereinbefore  set  forth,  and  the  afore- 
said warrant  and  the  punishment  and  deprivation  of  liberty 
and  the  threatened  deprivation  of  life  of  the  said  William 
Kemmler,  otherwise  called  John  Hort,  thereunder,  are  fully 
warranted  by  the  provisions  of  chapter  489  of  the  Laws  of 
1888,  which  is  a  valid  enactment  of  the  Legislature  of  the 
State  of  New  York,   and  it  is  not  in  conflict  with  or  in 
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violatioii  of  fhe  provisions  of  the  Constitution  of  the  State 
of  New  York  or  the  Constitution  of  the  United  States. 

*' Andl  hold  the  said  William  Kemmler,  otherwise  called 
John  Hort,  under  and  by  virtue  of  no  other  authority  than 
as  hereinbefore  set  forth." 

Copies  of  the  indictment  of  Kemmler,  otherwise  called 
Hort,  for  the  murder  of  Matilda  Zeigler,  otherwise  called 
Matilda  Hort ;  the  judgment  and  sentence  of  the  court ;  and 
the  warrant  to  the  warden  to  execute  the  sentence,  were 
attached  to  the  i)etition  and  return.  The  conclusion  of  the 
warrant,  pursuing  the  sentence,  was  in  these  words :  *'  Now, 
therefore,  you  are  hereby  ordered,  commanded  and  required 
to  execute  the  said  sentence  ui)on  him,  the  said  William 
Kemmler,  otherwise  called  John  Hort,  upon  some  day 
within  the  week  commencing  on  Monday,  the  24th  day  of 
June,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  eighty-nine,  and  within  the  walls  of  Auburi  State 
Prison,  or  within  the  yard  or  enclosure  adjoining  thereto, 
by  then  and  there  causing  to  -pass  through  the  body  of  him, 
the  said  William  Kemmler,  otherwise  called  John  Hort,  a 
current  of  electricity  of  sufficient  intensity  to  cause  death, 
and  that  the  application  of  such  current  of  electricity  be 
continued  until  he,  the  said  William  Kemmler,  otherwise 
called  John  Hort,  be  dead." 

Upon  the  return  of  the  writ  before  the  county  judge, 
counsel  for  the  petitioner  offered  to  prove  that  the  inflic- 
tion of  death  by  the  application  of  electricity  as  directed 
^^is  a  cruel  and  unusual  punishment,  within  the  meaning  of 
the  Constitution,  and  that  it  cannot,  therefore,  be  lawfully 
inflicted,  and  to  establish  the  facts  upon  which  the  court 
can  pass,  as  to  the  character  of  the  i>enalty.  The  attorney- 
general  objected  to  the  taking  of  testimony  as  to  the  consti- 
tutionality of  this  law,  on  the  ground  that  the  court  has  no 
authority  to  take  such  proof.  .The  objection  was  thereupon 
overruled,  and  the  attorney-general  excepted."  A  volumi- 
nous mass  of  evidence  was  then  taken  as  to  the  effect  of 
electricity  as  an  agent  of  death.  And  upon  that  evidence 
it  was  argued  that  the  punishment  in  that  form  was  cruel 
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and  oniunial  within  the  inhibition  of  the  Constitntions  of 
the  United  States  and  of  the  State  of  New  York,  and  that 
therefore  the  aot  in  question  was  unconstitutional. 

The  county  judge  observed  that  the  ^^  Constitution  of  the 
United  States  and  that  of  the  State  of  New  York,  in  lan- 
guage almost  identical,  provide  against  cruel  and  inhuman 
punishment,  but  it  may  be  remarked,  in  passing,  that  with 
the  former  we  have  no  present  concern,  as  the  prohibition 
therein  contained  has  no  reference  to  punishments  inflicted 
in  State  courts  for  crimes  against  the  State,  but  is  addressed 
solely  to  the  national  government  and  operates  as  a  restric- 
tion on  its  i)ower."  He  held  that  the  presumption  of  con- 
stitutionality had  not  been  overcome  by  the  prisoner, 
because  he  had  not  ^'made  it  apx)ear  by  proofs  or  other- 
wise, beyond  doubt,  that  the  statute  of  1888  in  regard  to 
the  infliction  of  the  death  penalty  provides  a  cruel  and 
unusual,  and  therefore  unconstitutional  punishment,  and 
that  a  force  of  electricity  to  kill  any  human  subject  with 
celerity  and  certainty,  when  scientifically  applied,  cannot 
be  generated."  He,  therefore,  made  an  order  dismissing 
the  writ  of  habeas  corpus j  and  remanding  the  relator  to 
the  custody  of  the  respondent.  From  this  order  an  appeal 
was  taken  to  the  Supreme  Court,  which  affirmed  the  judg- 
ment of  the  county  judge.  The  Supreme  Court  was  of 
opinion  {People^  Ac.  v.  Durston,  Warden^  <6c.,  56  Hun,  64), 
that  it  was  not  competent  to  support  the  contention  of  the 
relator  by  proofs  aliunde  the  statute;  that  there  was 
nothing  in  the  constitution  of  the  government  or  in  the 
nature  of  things  giving  any  color  to  the  proposition  that, 
upon  a  mere  question  of  fact  involved  in  legislation,  the 
judgment  of  a  court  is  superior  to  that  of  the  Legislature 
itself,  nor  was  there  any  authority  for  the  proposition  that 
in  resi)ect  to  such  questions,  relating  either  to  the  manner 
or  the  matter  of  legislation,  the  decision  of  the  Legislature 
could  be  reviewed  by  the  court ;  and  that  the  presumption 
that  the  Legislature  had  ascertained  the  facts  necessary  to 
determine  that  death  by  the  mode  prescribed  was  not  a 
cruel  punishment,  was  conclusive  ui)on  the  court.     And 
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l>wiGHT,  J.,  delivering  the  opinion,  also  said  :  **  We  have 
read  with  mnch  interest  the  evidence  returned  to  the  county 
judge,  and  we  agree  with  him  that  the  burden  of  the  proof 
is  not  successfully  borne  by  the  relator.  On  the  contrary, 
we  think  that  the  evidence  is  clearly  in  favor  of  the  conclu- 
sion that  it  is  within  easy  reach  of  electrical  science  at  iliis 
day  to  so  generate  and  apply  to  the  person  of  the  convict  a 
current  of  electricity  of  such  known  and  sufficient  force  as 
certainly  to  produce  instantaneous,  and,  therefore,  painless 
death." 

From  this  judgment  of  the  Supreme  Court  an  appeal  was 
prosecuted  to  the  Court  of  Api)eals,  and  the  order  appealed 
from  was  affirmed.  It  was  said  for  the  court  by  O'Briek, 
J.:  " The  only  question  involved  in  this  appeal  is  whether 
this  enactment  is  in  conflict  with  the  provision  of  the  State 
Constitution  which  forbids  the  infliction  of  cruel  and 
unusual  punishment.  *  *  *  If  it  cannot  be  made  to 
appear  that  a  law  is  in  conflict  with  the  Constitution,  by 
argument  deduced  from  the  language  of  the  law  itseflf  or 
from  matters  of  which  a  court  can  take  judicial  notice, 
then  the  act  must  stand.  The  testimony  of  expert  or  other 
witnesses  is  not  admissible  to  show  that  in  carrying  out  a 
law  enacted  by  the  Legislature  some  provision  of  the  Con- 
stitution may  possibly  be  violated."  The  determination  of 
the  Legislature  that  the  use  of  electricity  as  an  agency  for 
producing  death  constituted  a  more  humane  method  of 
executing  the  judgment  of  the  court  in  capital  oases,  was 
held  conclusive.    The  opinion  concludes  as  follows : 

^'We  have  examined  this  testimony  and  can  find  but 
little  in  it  to  warrant  the  belief  that  this  new  mode  of 
execution  is  cruel,  within  the  meaning  of  the  Constitution, 
though  it  is  certainly  unusual.  On  the  contrary,  we  agree 
with  the  court  below  that  it  removes  every  reasonable 
doubt  that  the  application  of  electricity  to  the  vital  parts 
of  the  human  body,  under  such  conditions  and  in  the  man- 
ner contemplated  by  the  statute,  must  result  in  instantane. 
ous,  and  consequently  in  painless  death."  At  the  same 
term  of  the  Court  of  Appeals  the  appeal  of  the  relator 
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from  the  judgment  on  the  indictment  against  him  was 
heard,  and  that  judgment  affirmed.  .  Among  other  points 
made  upon  that  appeal  was  this,  that  the  sentence  imposed 
Was  illegal  and  unconstitutional,  as  being  a  cruel  and 
unusual  punishment,  but  the  court  decided,  as  in  the  case 
of  the  ap{)eal  from  the  order  under  consideration  here,  that 
the  position  was  untenable,  and  that  the  act  was  not  uncon- 
stitutional because  of  the  new  mode  adopted  to  bring-about 
death. 

We  find,  then,  the  law  held  constitutional  by  the  Court 
of  Oyer  and  Terminer  in  rendering  the  original  judgment ; 
by  the  Supreme  Court  and  the  Court  of  Appeals  in  affirm- 
ing it ;  by  the  county  judge  in  the  proceedings  upon  the 
writ  of  habeas  corpus  ;  by  the  Supreme  Court  in  affirming 
the  order  of  the  county  judge  and  by  the  Court  of 
Appeals  in  affirming  that  judgment  of  the  Supreme  Court. 

It  appears  that  the  first  step  which  led  to  the  enact- 
ment of  the  law  was  a  statement  contained  in  the  annual 
message  of  the  governor  of  the  State  of  New  York,  trans- 
mitted to  the  Legislature,  January  6,  1885,  as  follows : 
^*  The  present  mode  of  executing  criminals  by  hanging  has 
come  down  to  us  from  the  dark  ages,  and  it  may  well  be 
questioned  whether  the  science  of  the  present  day  cannot 
provide  a  means  for  taking  the  life  of  such  as  are  con- 
demned to  die  in  a  less  barbarous  manner.  I  commend 
this  suggestion  to  the  consideration  of  the  Legislature." 
The  Legislature  accordingly  appointed  a  commission  to 
investigate  and  report  'Hhe  most  humane  and  practical 
method  known  to  modem  science  of  carrying  into  effect 
the  sentence  of  death  in  capital  cases."  This  commission 
reported  in  favor  of  execution  by  electricity,  and  accom- 
I>anied  their  report  by  a  bill  which  was  enacted  and 
became  chapter  489  of  the  laws  of  1888.  Laws  of  New 
York,  1888,  778.  Among  other  changes,  section  606  of  the 
Code  of  Criminal  Procedure  of  New  York  was  amended  so 
as  to  read  as  follows:     '^ Section  £105.    The  punishment  of 

death  must,  in  every  case,  be  inflicted  by  causing  to  pass 
VOL.  111—54. 


850  AMERICAN  ELECTRICAL  CASES.       [vol.  8 


In  re  Kemmler. 


through  the  body  of  the  convict  a  cnrrent  of  electricity  of 
sufficient  intensity  to  cause  death,  and  the  application  of 
such  current  must  be  continued  until  such  convict  is  dead." 
Various  other  amendments  were  made,  not  necessary  to  be 
considered  here. 

Sections  10,  11  and  12  of  the  act  are  as  follows : 

^'  Sec.  10.  Nothing  contained  in  any  provision  of  this  act 
applies  to  a  crime  committed  at  any  time  before  the  day 
when  this  act  takes  effect.  Such  crime  must  be  punished 
according  to  the  provisions  of  law  existing  when  it  is  com- 
mitted, in  the  same  manner  as  if  this  act  had  not  been 
passed ;  and  the  provisions  of  law  for  the  infliction  of  the 
penalty  of  death  upon  convicted  criminals,  in  existence  on 
the  day  prior  to  the  passage  of  this  act,  are  continued  in 
existence,  and  applicable  to  all  crimes  punishable  by  death, 
which  have  been  or  may  be  committed  before  the  time  when 
this  act  takes  effect.  A  crime  punishable  by  death  com- 
mitted after  the  beginning  of  the  day  when  this  act  takes 
effect,  must  be  punished  according  to  the  provisions  of  this 
act,  and  not  otherwise. 

^'  Sec.  11.  All  acts  and  parts  of  acts  inconsistent  witl.  the 
provisions  of  this  act  are  hereby  repealed. 

^^  Sec.  12.  This  act  shall  take  effect  on  the  first  day  of 
January,  one  thousand  eight  hundred  and  eighty-nine,  and 
shall  apply  to  all  convictions  for  crimes  punishable  by 
death,  committed  on  or  after  that  date." 

Kemmler  was  indicted  for  and  convicted  of  a  murder 
committed  on  the  29th  day  of  March,  1889,  and  therefore 
came  within  the  statute.  The  inhibition  of  the  Federal 
Constitution  upon  the  passage  of  ex  post  facto  laws  has  no 
application. 

Section  5  of  article  1  of  the  Constitution  of  the  State  of 
New  York  provides  that  "excessive  bail  shall  not  be 
required,  nor  excessive  fines  imposed,  nor  shall  cruel  and 
unusual  punishments  be  inflicted,  nor  shall  witnesses  be 
unreasonably  detained."  The  eighth  amendment  to  the 
Federal  Constitution  reads  thus:  "Excessive  bail  shall  not 
be  required,  nor  excessive  fines  imposed,  nor  cruel  and 
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rmnsnal  punishments  inflicted."  By  the  fourteenth 
amendment  it  is  provided  that:  '^All  persons  bom  or 
naturalized  in  the  United  States,  and  subject  to  the  juris* 
diction  thereof,  are  citizens  of  the  United  States,  and  of 
the  State  wherein  they  reside.  No  State  shall  make  or 
enforce  any  law  which  shall  abridge  the  privileges  or 
immunities  of  citizens  of  the  United  States  ;  nor  shall  any 
State  deprive  any  person  of  life,  liberty  or  property  with- 
out due  process  of  law ;  nor  deny  to  any  person  within  its 
jurisdiction  the  equal  protection  of  the  laws."  It  is  not 
contended,  as  it  could  not  be,  that  the  eighth  amendment 
was  intended  to  apply  to  the  States,  but  it  is  urged  that 
the  provision  of  the  fourteenth  amendment,  which  forbids 
a  State  to  make  or  enforce  any  law  which  shall  abridge  the 
privileges  or  immunities  of  citizens  of  the  United  States,  is 
a  prohibition  on  the  State  from  the  imposition  of  cruel  and 
unusual  punishments,  and  that  such  punishments  are  also 
prohibited  by  inclusion  in  the  term  *'due  process  of  law." 
The  provision  in  reference  to  cruel  and  unusual  punish- 
ments was  taken  from  the  well-known  act  of  parliament  of 
1688,  entitled  "  An  act  declaring  the  rights  and  liberties  of 
the  subject,  and  settling  the  succession  of  the  crown,"  in 
which,  after  rehearsing  various  grounds  of  grievance,  and 
among  others,  that  ''  excessive  bail  hath  been  required  of 
persons  committed  in  criminal  cases,  to  elude  the  benefit  of 
the  laws  made  for  the  liberty  of  the  subjects ;  and  exces- 
sive fines  have  been  imposed  ;  and  illegal  and  cruel  punish, 
ments  inflicted,"  it  is  declared  that  "excessive  bail  ought 
not  to  be  required,  nor  excessive  fines  imposed,  nor  cruel  and 
unusual  punishments  inflicted."*  Stat.  1  W.  &.  M.,  c.  2. 
This  Declaration  of  Bights  had  reference  to  the  acts  of  the 
executive  and  judicial  departments  of  the  government  of 
England ;  but  the  language  in  question  as  used  in  the  Con- 
stitution of  the  State  of  New  York  was  intended  particularly 

*NoTE  by  the  court. —  In  the  *'  Body  of  the  Liberties  of  the  Massachu. 
fletts  Colony  in  New  England,"  of  1641,  this  language  ia  used:  '*For 
bodilie  pnnishments  we  allow  amongst  us  none  that  are  inhumane,  barba* 
rous  or  cruel.*"    Colonial  Laws  of  Massachusetts  (1889),  p.  43. 
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to  oi)erate  upon  the  Legislature  of  the  State,  to  whose 
control  the  punishineiit  of  crime  was  almost  wholly  confided. 
So  th^t  if  the  punishment  prescribed  for  an  offense  against 
the  laws  of  the  State  were  manifestly  cruel  and  unusual, 
as  burning  at  the  stake,  crucifixion,  breaking  on  the  wheel, 
or  the  like,  it  would  be  the  duty  of  the  courts  to  adjudge 
such  i)enalties  to  be  within  the  constitutional  prohibition. 
And  we  think  this  equally  true  of  the  eighth  amendment^ 
in  its  application  to  Congress. 

In  Wilkerson  v.  Utah^  99  U.  S.  130,  135,  Mr.  Justice 
Clifford,  in  delivering  the  opinion  of  the  court,  referring  to 
Blackstone,  said:  *' Difficulty  would  attend  the  effort  to 
define  with  exactness  the  extent  of  the  constitutional  pro- 
vision, which  provides  that  cruel  and  unusual  punishments 
shall  not  be  infiicted  ;  but  it  is  safe  to  affirm  that  punish- 
ments of  torture,  such  as  those  mentioned  by  the  commen- 
tator referred  to,  and  all  others  in  the  same  line  of  unnecessary 
cruelty,  are  forbidden  by  that  amendment  to  the  Constitu- 
tion." Punishments  are  cruel  when  they  involve  torture 
or  a  lingering  death  ;  but  the  punishment  of  death  is  not 
cruel,  within  the  meaning  of  that  word  as  used  in  the  Con- 
stitution. It  implies  there  something  inhuman  and 
barbarous,  something  more  than  the  mere  extinguish- 
ment of  life. 

The  courts  of  New  York  held  that  the  mode  adopted  in 
this  instance  might  be  said  to  be  unusual  because  it  was 
new,  but  that  it  could  not  be  assumed  to  be  cruel  in  the 
light  of  that  common  knowledge  which  has  stamped  certain 
punishments  as  such ;  that  it  was  for  the  Legislature  to  say 
in  what  manner  sentence  of  death  should  be  executed ;  that 
this  act  was  passed  in  the  effort  to  devise  a  more  humane 
method  of  reaching  the  result ;  that  the  courts  were  bound 
to  presume  that  the  Legislature  was  possessed  of  the  facts 
upon  which  it  took  action;  and  that  by  evidence  taken 
aliunde  the  statute  that  the  presumption  could  not  be  over- 
thrown. They  went  further,  and  expressed  the  opinion 
that  upon  the  evidence  the  Legislature  had  attained  by  the 
act  the  object  hjid  in  view  in  its  passage. 
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The  deciaion  of  the  State  courts  sustaining  the  validity 
of  the  act  under  the  State  Constitution  is  not  re-examinable 
here,  nor  was  that  decision  against  any  title,  right,  privi- 
lege or  immunity  specially  set  up  or  claimed  by  the  peti- 
tioner under  the  Constitution  of  the  United  States. 

Treating  it  as  involving  an  adjudication  that  the  statute 
was  not  repugnant  to  the  Federal  Constitution,  that  conclu- 
sion was  so  plainly  right  that  we  should  not  be  juBtified  in 
allowing  the  writ  upon  the  ground  that  error  might  have 
supervened  therein. 

The  fourteenth  amendment  did  not  radically  change 
the  whole  theory  of  the  relations  of  the  State  and  Federal 
governments  to  each  other,  and  of  both  governments  to  the 
people.  The  same  person  may  be  at  the  same  time  a  citi- 
zen of  the  United  States  and  a  citizen  of  the  State.  Pro- 
tection to  life,  liberty  and  proi)erty  rests  primarily  with 
the  States,  and  the  amendment  furnishes  an  additional 
guaranty  against  any  encroachments  by  the  States  upon 
those  fundamental  rights  which  belong  to  citizenship,  and 
wlxich  the  State  governments  were  created  to  secure.  The 
privileges  and  immunities  of  citizens  of  the  United  States, 
as  distinguished  from  the  privileges  of  citizens  of  the  States 
are  indeed  protected  by  it;  but  those  are  privileges  and 
immunities  arising  out  of  the  nature  and  essential  character 
of  the  national  government,  and  granted  or  secured  by  the 
Constitution  of  the  United  States.  United  States  v.  Oruik- 
shanky  92  U.  S.  543 ;  8  laughterhouse  Cases^  16  Wall.  36. 

In  Hurtado  v.  California,  110  U.  S.  516,  534,  it  is 
pointed  out  by  Mr.  Justice  Matthews,  speaking  for  the 
court,  that  the  words  "due  process  of  law,"  as  used  in  the 
fifth  amendment,  cannot  be  regarded  as  superfluous,  and 
held  to  include  the  matters  specifically  enumerated  in  that 
article,  and  that  when  the  same  phrase  was  employed  in  the 
fourteenth  amendment,  it  was  used  in  the  same  sense, 
and  with  no  greater  extent. 

As  due  process  of  law  in  the  fifth  amendment  refer- 
red to  that  law  of  the  land  which  derives  its  authority 
from  the  legislative  powers  conferred  on  Congress  by 
the  Constitution  of  the  United  States,  exercised  within 
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the  limits  therein  prescribed,  and  interpreted  accord* 
ing  to  the  principles  of  the  common  law,  so,  in  the 
fourteenth  amendment,  the  same  words  refer  to  that 
law  of  the  land  in  each  State,  which  derives  its  author- 
ity from  the  inherent  and  reserved  powers  of  the 
State,  exerted  within  the  limits  of  those  fundamental 
principles  of  liberty  and  justice  which  lie  at  the  base  of  all 
our  civil  and  political  institutions.  Undoubtedly  the 
amendment  forbids  any  arbitrary  deprivation  of  life, 
liberty  or  property,  and  secures  equal  protection  to  all  under 
like  circumstances  in  the  enjoyment  of  their  rights ;  and, 
in  the  administration  of  criminal  justice,  requires  that  no 
different  or  higher  punishment  shall  be  imposed  upon  one 
than  is  imposed  upon  all  for  like  offences.  But  it  was  not 
designed  to  interfere  with  the  power  of  the  State  to  pro- 
tect the  lives,  liberties  and  property  of  its  citizens,  and  to 
promote  their  health,  peace,  morals,  education  and  good 
order.     Bar  bier  v.  Connolly y  113  U.  S.  27,  31. 

The  enactment  of  this  statute  was  in  itself  within  the 
legitimate  sphere  of  the  legislative  power  of  the  State,  and 
in  the  observance  of  those  general  rules  prescribed  by  our 
systems  of  jurisprudence ;  and  the  Legislature  of  the  State 
of  New  York  determined  that  it  did  not  inflict  cruel  and 
unusual  punishment,  and  its  courts  have  sustained  that 
determination.  We  cannot  perceive  that  the  State  has 
thereby  abridged  the  privileges  or  immunities  of  the  peti- 
tioner, or  deprived  him  of  due  process  of  law. 

In  order  to  reverse  the  judgment  of  the  highest  court  of 
the  State  of  New  York,  we  should  be  comjyelled  to  hold 
that  it  had  committed  an  error  so  gross  as  to  amount  in  law 
to  a  denial  by  the  State  of  due  process  of  law  to  one 
accused  of  crime,  or  of  some  right  secured  to  him  by  the 
Constitution  of  the  United  States.  We  have  no  hesita- 
tion in  saying  that  this  we  can  not  do  upon  the  record 
before  us. 

The  application  for  a  writ  of  error  is 

Denied. 


Note. —  See  note  to  preceding  case. 
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Memoranda  of  cases  not  selected  for  reprinting  in  fuU,  and  not  pre- 
Tiously  mentioned  in  notes. 

ABUTTINO  OWNSB& 

Stowera  t.  BoBtcU  TO.  Cable  Co.  Mississippi  Supreme  Court,  May  4, 1891, 
The  erection  and  maintenance  of  a  telegraph  line  in  a  public  street 
imposes  a  new  burden  upon  adjacent  land,  and  the  municipal  authorities 
cannot  authorize  the  erection  of  the  line  without  first  providing  for  com- 
pensation to  abutting  owners. 

Cases  of  this  series  cited  in  opinion :  Board  of  Trade  Tel,  Co,  v.  Bamett, 
ToL  1,  p.  665  ;  Diuenbury  v.  Mutual  TeL  Co.,  voL  1,  p.  i48  ;  Metropolitan 
Teleph.  A  Tel.  Co.  v.  Colwell  Lead  Co.,  vol.  1,  p.  663;  Tiffany  v.  U.  8. 
Illuminating  Co.,  vol.  1,  p.  620 ;  Broome  v.  N.  Y.  dbN.  J.  Teleph.  Co.,  vol. 
%,  p.  259 ;  Hewett  v.  W.  U.  Tel.  Co.,  vol.  2,  p.  222 ;  Pierce  v.  Drew,  voL  1, 
p.  571 ;  Jvlia  Bdg.  Am.  v.  Bell  Teleph.  Co.,  voL  1,  p.  801. 

Acknowledgment  by  telephone. 

'   Banning  Y.  Banning.  California  Supreme  Court,  Sep.  2, 1889.  80Cal.  271. 
If  the  certificate  of  acknowledgment  of  a  deed  is  in  due  form,  it  cannot 
be  impeached  by  evidence  that  the  acknowledgment  was  taken  by  the 
notary  by  telephone,  at  a  distance  of  two  miles. 

Condemnation. 

LouieviUe,  N.  O.  A  Texae  Ry.  Co.  v.  Postal  Tel.  Cable  Co.  Mississippi 
Supreme  Court,  April,  1891.    68  Miss.  806. 

Under  a  statute  permitting  the  condemnation  of  a  right  of  way  by  a 
telegraph  company^  in  case  it  shall  not  agree  for  the  same  with  the  owner 
of  the  land ;  held,  tliat  after  making  efforts  to  get  the  right  by  contract, 
and  receiving  no  reply  to  its  proposition  within  a  reasonable  time,  the  tele- 
graph company  was  in  position  to  institute  condemnation  proceedings. 

Contract  of  telegraph  oompant  with  railroad  company. 

Lalrdbe  v.  Western  Tel.  Co.  of  Baltimore  City  et  al.  Maryland  Court  of 
Appeals,  April  30, 1891.    74Md.  232. 

A  contract  of  a  telegraph  company  with  a  railroad  company  provided 
that  the  former  might  erect  and  maintain  its  line  upon  the  railroad  right 
of  way  ;  that  in  case  of  dissolution  or  suspension  of  operation  of  the  tele- 
graph company,  the  railroad  company  might  assume  control  of  the  line 
until  operation  should  be  renewed  by  the  telegraph  company  ;  and  that 
its  interest  under  the  contract  should  not  be  assignable  by  the  telegraph 

company. 
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JTe/d,  that  this  contract  did  not  enure  to  the  benefit  of  a  new  corpora- 
tion, with  new  powers  and  responsibilities,  which  succeeded  the  former 
telegraph  company ;  but  that  thereupon  the  telegraph  line  became  th« 
property  of  the  railroad  company. 

Also,  that  the  rights  of  the  railroad  company  under  the  contract  could 
not  be  taken  away  by  legislative  enactment. 

ELBCTBIC  UOHT.— VaLII»TT  of  OBDIKAlfCB. 

Hanson  v.  William  A,  Hunter  Electric  Light  Company  et  oJL  Iow» 
Supreme  Court,  June  1, 1891.    48  N.  W.  Rep.  1005. 

Under  Iowa  Code,  sec.  471,  empowering  municipal  corporations  to 
authorize  the  erection  of  electric  light  plants  upon  approval  by  popular 
▼ote,  an  ordinance  granting  a  franchise  to  occupy  streets  with  poles  and 
wires  for  distribution  of  electric  light  and'power,  held  valid. 

A  provision  of  such  ordinance  authorizing  the  conducting  of  water 
from  an  artesian  well  at  the  intersection  of  two  streets,  Md,  incidental  to 
the  supplyiilg  of  electricity,  and  therefore  that  the  ordinance  was  not 
obnoxious  to  the  law  forbidding  the  passage  of  an  ordinance  containiwf 
more.than  one  subject. 

.  ELBOTBIO  railway,  INJI7BY  TO  PBOPBBTT  OF. 

WiUianiB  v.  OUixene^  Bailway  Cb.  Indiana  Supreme  Court,  Dea  15, 
1891.    89  N.  £.  Rep.  408. 

Action  by  an  electric  railway  company  for  an  injunction  to  prevent  the 
threatened  cutting  of  its  poles  and  wires  by  the  defendant  for  the  purposf 
of  moving  a  building. 

Seldt  that  the  fact  that  the  city  council  had  exclusive  jurisdiction  ovei 
the  streets  did  not  oust  the  courts  of  jurisdiction  to  grant  relief  when  th4 
council  failed  to  prevent  the  injuiy. 

EyIDBNCE.— CONVBBSATION  BY  TELXPHONE. 

J.  Obermann  Brewing  Co,  v.  WUliam  D.  Adame  et  oL  Appellate  Court  oi 
Illinois.  April  81. 1890.    811^  HI.  App.  640* 

Evidence  of  a  conversation  by  telephone  between  plaintiff  and  some  ont 
at  defendant's  place  of  business,  held,  not  admissible  against  defendant  ia 
the  absence  of  proof  as  to  who  was  talking  to  plaintiff. 

EVIDBNCB,  USE  OF  TELEGBAMS  AS. 

Thorpe  V.  PftO&in.  Superior  Court  of  New  York  City,  Feb.  4, 1889.  15 
Daly,  165. 

A  telegram  having  been  admittedly  received  by  defendant  firom  plaintiff, 
Qontaining  information  previously  requested  by  letter;  and  the  same 
information  having  been  a  few  days  afterwards  conveyed  to  defendant  by 
letter  from  plaintiff ;  held,  that  a  copy  of  the  telegram  was  admissible  in 
evidence  without  production  of  the  originaL 

J.  K.  Armthy  Co.  v.  Aeherly.    St.  Louis  Court  of  Appeals,  Nov.  25, 1890. 
43  Mo.  App.  899. 
If  an  original  telegram,  partly  In  cipher,  be  introduced  by  the  sender. 
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and  at  that  time  contain  interlineations  in  pencil  explaining  the  cipher, 
but  the  oop7  transcribed  and  delivered  do  not  show  thi4,  it  cannot  be  pre«> 
Bumed  that  the  interlineations  were  in  the  original,  at  a  particular  time 
during  the  trial. 

Injury  TO  property  by  telephone  company. 

Erie  Tel.  A  Teleph.  Co,  v.  Kennedy.  Texas  Supreme  Court,  March  8, 
189U    80  Tex.  71. 

In  erecting  a  telephone  pole  in  a  place  designated  by  the  mayor  and 
city  engineer,  a  hole  was  cut  in  an  awning  belonging  to  the  plaintiff. 

Heldt  that  the  telephone  company  was  liable  in  damages  for  the  actual 
injury  caused  to  plaintiff,  but  not  for  exemplary  damages. 

CumNG  TREES.— Damages. 

Jeaee  P.  Hi^yt  et  cU.  v.  The  Southern  New  England  Telephone  Company, 
Supreme  Court  of  Errors  of  Connecticut,  April  80, 1891.     60  Conn.  885. 

Action  for  damages  for  cutting  ornamental  shade  trees  in  a  street.  It 
was  proven  that  the  adjacent  lot  was  valuable  for  building  purposes,  and 
was  for  sale,  and  that  the  tree  added  $150.00  to  its  value. 

Held,  that  $150.00  was  properly  allowed  as  the  actual  loss  caused  by  the 
destruction  of  the  tree.  Also,  that  the  action  being  for  injury  to  land, 
the  mere  value  of  the  tree  as  wood  or  timber  would  not  be  the  proper 
measure  of  damages. 

Dangerous  wires.— Contributory  negligence. 

Brush  Electric  Lighting  Company  v.  Kelly.  Indiana  Supreme  Court, 
Nov.  86, 1890.     85  N.  E.  Rep.  818. 

The  failure  of  a  traveler,  in  the  day  time,  to  notice  an  electric  light 
wire  on  the  sidewalk,  over  which  she  fell,  held,  not  contributory  negli- 
gence as  matter  of  law. 

Interstate  commerce. 

In  Be  Pennsylvania  Tel.  Co,,  New  Jersey  Court  of  Chancery.  Nov.  84, 
1890.    80  Atl.  Rep.  846. 

The  sending  of  messages  by  telephone  from  one  State  to  another  is  inter- 
state commerce,  and  cannot  be  prohibited  or  regulated  by  injunction  in 
either  State  against  i)ersons  or  corporations  engaged  in  sending  such 
messages,  on  account  of  non-payment  of  taxes  assessed  by  such  State. 

Taxation  of  electric  light  companies. 
CommontoealthY.  Northern  Electric  Light  A  Power  Co.    145  Pa.  St  105* 

Commonwealth  v.  Edieon  Electric  Light  Co.,  id.  181. 

CammonweaUh  v.  Brush  Electric  Light  Co,,  id.  147. 

All  decided  by  the  Pennsylvania  Supreme  Court,  October  5, 1891. 

Each  holds  that  an  electric  light  and  power  company  is  not  a  manufac- 
turing corporation  so  as  to  exempt  it  from  taxation  under  the  statute  of 
1885 
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Tlie  two  cases  last  named  also  hold  that  the  stock  of  an  electric  lig^tt 
oompanj  issued  to  the  owners  of  patents  in  consideration  of  the  exdnsiva 
use  of  their  patented  appliances  within  the  company's  territory,  is  not 
invested  in ''patent  rights"  so  as  to  exempt  it  from  taxation  under 
the  statute  of  1885. 

Taxation  of  telephons  oompany. 

Commonwealth  y.  Cent.  Dist.  A  Printing  Tel,  Co,  Pennsylvania  Supreme 
Court,  Oct.  5.  1891.    22  AtL  Rep.  121. 

Stock  of  a  local  telephone  company,  issued  to  the  foreign  parent  com- 
pany which  owns  its  instruments,  pursuant  to  the  contract  between,  the 
two  companies  for  the  leasing  of  the  instruments,  is  not  invested  in 
"  patent  rights  "  so  as  to  exempt  the  local  oompany  from  taxation  on  such 
stock. 
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AlmttiBK  owner*  riffhta  of*  as  to  vse  of  highway  for  eloe- 
trieal purposes.    (iSee  Note,  p.  34S.) 

In  BtreetB  to  the  centre  of  which  the  soil  helongs  to  the 
abutting  owner,  the  erection  of  telegraph  poles  and  wires 
imposes  a  new  servitude  for  which  compensation  must  be 
made. 

Stowers  v.  Postal  Tel.  Cable  Co.  (Miss.) 855,  note. 

Western  Union  Tel.  Co.  v.  Williams  (Va.) 696 

Whether  or  not  construction  of  telegraph  and  telephone 
line  upon  a  railroad  right  of  way  imposes  a  new  burden 
upon  the  soil  depends  on  whether  or  not  the  purpose  of 
the  construction  is  to  facilitate  tlie  operation  of  the  rail- 
road or  it  was  intended  to  be  part  of  a  commercial  line ; 
in  the  latter  case  it  imposes  a  new  servitude. 

American  Teleph.  &  Tel.  Co.  v.  Pearce  (Md.) 169 

Hie  use  of  streets  for  electric  lighting  appliances  imposes 
no  new  burden,  so  far  as  lighting  the  streets,  is  con- 
cerned. 

Electric  Construction  Co.  v.  HeflFeman  (N.  T.) 207 

Johnson  v.  Thomson-Houston  Elec.  Co.  (N.  Y.) 208 

As  to  private  lighting,  query. 

Electric  Construction  Co.  v.  Heffeman,  supra 


In  an  action  brought  to  restrain  an  abutting  owner  firom 
cutting  down  electric  light  poles  erected  with  municipal 
consent  given  pursuant  to  the  authority  of  the  Legisla- 
ture of  the  State,  the  validity  of  the  ordinance  granting 
the  franchise  to  erect  poles  cannot  be  questioned. 

Consumers*  Gas  &  Elec,  Light  Co.  v.  Congress  Spring 

Co.  (N.  Y.) 211 

The  erection  and  maintenance  of  an  electric  street  railway 
line,  with  the  poles  and  wires  necessary  to  the  overhead 
trolley  system,  does  not  impose  a  new  servitude,  for 
which  abutting  owners  are  entitled  to  compensation. 

Commonwealth,  ex  rel.,  Ac  v.  Westchester  <Pa  ) 826 

Halsey  v.  Rapid  Transit  St.  Ry.  Co.  (N.  J.) 288 

Lockhart  v.  Craig  St.  Ry.  Co.  (Pa  ) 814 
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Lonergan  v.  La  Fayette  St.  Ry.  Go.  (Ind.) 278 

Louisville  Bagging  Mfg.  Co.  y.  Cent.  Pass.  Ry.  Co.  (Ky.)  236 

Ogden  aty  Ry.  Co.  v.  Ogden  City  (Utoh). 881 

Pelton  Y.  East  Cleveland  R.  R.  Co.  (Ohio) 215 

Taggart  v.  Newport  St  Ry.  Co.  (R.  I.) 80« 

Williams  v.  City  Electric  Ry.  Co.  (U.  S.) 231 

Two  Judges  held  as  above ;  two  to  the  contrary. 

Detroit  City  Ry.  V.  Mills  (Mich.) 838 

Granted  the  neoeasity  of  a  pole  in  a  given  vicinity,  and  one 
owner  cannot  complain  that  it  was  erected  over  against 
his  land  rather  than  that  of  his  neighbor. 

Johnson  v.  Thomson-Houston  Elec.  Co.  (N.  Y.) 203 

Whether  the  abutting  owner  be  the  ownerof  the  fee  of  the 
street  or  not,  his  right  to  use  the  street  as  a  meuis  of 
c;2:re8s  and  ingress  cannot,  even  under  legislative  and 
municipal  sanction,  be  unreasonably  abridged ;  and  an 
action  will  lie  in  his  favor  against  the  usurper  of  such 
rights. 

Chesapeake  &  Pot.  Teleph.  Co.  v.  Mackenzie  (Md.). ...         106 

The  slight  obstruction  of  a  street  caused  by  poles  for  eleo- 
trie  wires  does  the  abutting  owner  no  irreparable  iigury, 
different  from  that  suffered  by  the  public  at  large,  so  as 
to  entitle  him  to  oquitable  relief. 

Halsey  V.  Rapid  Transit  St  Ry.  Co.  (N.  J.) 2S3 

An  abutting  owner  cannot  raise  the  question  of  legislative 
authority  of  a  com^iany  to  occupy  a  street  for  electric 
railway  purposes,  irrespective  of  injury  to  his  own  right 
Such  question  should  be  raised  by  the  State. 

Potter  V.  Saginaw  Union  St  Ry.  (Mich.) 299 

Temporary  injupotion  at  suit  of  abutting  owner  refused  to 
restrain  erection  of  electric  railway  poles. 

Tracy  V.  Troy  &  Lans.  R.  R.Co.  (N.  Y.) 227 

Aekaowledsment  of  dood. 

May  be  takon  by  telephone. 

Banning  v.  Banning  (Cal.) 835,  note. 


AeUoB  mg^inwt  iologrftpk  compsAj  ibr  error*  S$c-  In 
mljMlon*  who  auijr  maiatala.    (See  '*  Receiver  or  addreuee.") 

The  person  for  whose  benefit  telegram  is  sent  may  main- 
tain action  in  case  of  non-delivery,  whether  or  not 
Bend«*r  was  his  agent. 

Sherrill  V.  W.  U.  TeL  Co.  (N.  C.) 75» 
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AdodssIoBS*  de«lanktiona  and  a«ta  of  affomta  or  sorrwits 
of  tologpn^pli  eompajiloa. 

DMlarations  to  sender  that  message  had  been  delivered  to 
addressee,  held  competent  against  company. 

Western  Union  Tel.  Co.  v.  Lydon  (Tex.) 807,  note 

Stipulation  limiting  time  to  present  claim  may  be  waived 
by  the  agent  who  received  the  message  for  transmission, 
and  is  so  waived  by  his  refusal,  upon  oral  demand 
made,  to  pay  damages,  upon  the  sole  ground  that  the 
company  was  not  to  blame. 

HiU  V.  W.  U.  Tel.  Co.  (Ga.) 614 

Stipulation  limiting  time  to  present  claim  for  damages 
cannot  be  waived  by  operator. 

Western  Union  Tel.  Co.  v.  Culberson  (Tex.) 779 


Addressee  not  agent  of  sender,  so  as  to  waive  delivery. 

Brasheais  V.  W.  U.  TeL  Co.  (Mo.) 701 


of  proof  In  actiona  broa^ht  to  ehmrg^  tolegraph 
eompanioa  fbr  error*  dolay,  Ac,  in  transmission. 

Fact  of  error,  delay,  &c.,  in  transmission,  prima  faeU 
sufficient  proof  of  negligence. 

Pearsallv.  W.U.  Tel.  Co.  (N.  Y.) 784 

Western  Union  Tel.  Co.  v.  Short  (Ark.) 602 

The  sender  having  established  delivery  for  transmission 
and  non-delivery  to  the  addressee,  the  burden  is  upon 
the  company  to  prove  that  the  message  was  *^  sent,'*  that 
is,  started  from  the  transmitting  otllce. 

Barrett  V.  W.  U.  Tel.  Co.  (Miss.) 686,  note. 

Burden  on  sender  (plaintiff)  to  establish  that  addressee 
lived  within  free  delivery  limits. 

Reese  V.  W.  U.  Tel.  Co.  (Ind.) 640 

Western  Union  TeL  Co.  v.  Henderson  (Ala.). 670 

Where  a  telegraph  ofilce  had  the  sign  of  defendant  com- 
pany over  the  door.and  the  operator  at  that  point  testified 
that  he  paid  over  all  receipts  to  the  treasurer  of  said 
company,  the  office  was  prima  faeie  an  oiBce  of  the 
defendant. 

Thompson  V.  W,  U.  Tel.  Co.  (N,  C) 730 

(QplMT  and  nnintollisiblel dispatches,    (See  **  Damages,") 

C—doitiaH— ■    (See  *'  Smintnt  Domain."^ 


862  AMERICAN  ELECTRICAL  CASES,      [vol.  3 

Opasiliwtloaal  law.    (See  Notr,  p.  7.) 

Statute  authorizing  construction  and  maintenance  of 
street  railroad,  not  unconstitjutional  because  it  failed 
to  provide  means  for  paying  damages  to  abutting  owueiv 
in  advance. 

Lockhart  V.  Craig  St.  Ry.  Co.  (Pa.) 814 

State  cannot  tax  telegraph  companies  which  have  accepted 
provisions  of  post-roads  act  of  congress^  upon  receipts 
arising  from  interstate  telegrams. 

Western  Union  Tel.  Co.  v.  Alabama  Stete  Board  (U.  &)  1 

State  tax  of  a  fixed  sum  per  mile  upon  line  of  telegraph 
company  doing  interstate  business,  held  vcid. 

Commonwealth  v.  Smith  (Ky.) •  IS 

New  York  statute  providing  for  tax  on  telegraph,  tele- 
phone or  electric  light  lines,  the  word  "  lines "  being 
defined  as  including  the  property  within  the  town  or  - 
ward  where  the  assessment  is  laid,  held  not  in  violation 
of  the  U.  S.  Constitution. 

People,  ex  rel.  W.  U.  Tel.  Ca  v.  Tiemey  (N.  T.) 60,  nofea. 

State  tax  upon  property  of  telegraph  company  within  the  . 
State,  based  upon  proportion  of  length  of  its  lines  thera 
to  entire  length  in  the  United  States,  not  forbidden  by 
United  States  Constitution. 

Attorney-General  v.  W.  U.  TeL  Ca  (U.  S.). 90 

Municipal  o(Mrporatiou  cannot  impose  tax  upon  telegraph 
company. 

City  of  Philadelphia  v.  W.  U.  Tel.  Co.  (U.  S.) 68 

Municipal  ordinance  imposing  license  fee  upon  telegraph 
company,  and  statute  under  which  same  enacted,  held 
void. 

City  Council  of  Charleston  v.  Postal  TeL  Cable  Cow 

(ac.) 66 

Telephone  company  having  lines  extending  into  mors 
than  one  State,  is  an  instrument  of  interstate  commerod» 
and  its  business  cannot  be  restrained  by  injunction  by  a 
State  court  for  failure  to  pay  a  State  tax  upon  gross 
receipts. 

Matter  of  Taxation  of  Pennsylvania  Teleph.  Ca  (N.  J.)  f 

New  York  statute  making  death  by  electricity  the  penalty 
for  capital  crimes  does  not  infrings  the  Constitution  of 
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the  State  of  New  York  as  being  a  cruel  and  anuBual 
ponisbment. 

People,  ex  rel.  Kemmler  y.  Donton  (N.  T.) 884 

Nor  the  Fourteenth  amendment  to  the  Constitution  of 
the  United  States  or  the  provisions  of  said  Constitution 
which  prohibit  the  passage  of  ex  post  facto  laws. 

In  Re  Kemmler  (U.  S.) 848 

Coaiimet. 

A  proposed  contract  of  the  bo^rd  of  electrical  control  of 
New  York  city  with  a  subway  company  held  illegal  in 
spedfied  particulars. 

Armstrong  v.  Giant  (N.  Y.) 188 

Contracts  of  American  Bell  Teleph.  Ca  with  local  com- 
panies considered  and  explained. 

People  V.  Am.  Bell  Teleph.  Co.  (N.  Y.) 81 

Such  contract  held  yold  for  discrimination. 

State,  ex  rel.  Postal  Tel.  Cable  Co.  v.  D.  &  A.  TeL  A 

Teleph.Co.  (U.S.) 68C 

Contract  of  telegraph  company  with  railroad  company  con- 
strued. 

lAtrobev.  Western  TeL  Co.  (Md.) 864,  note. 

Contrtbutory  nefflig^nee. 

FRiluret>f  traveler  to  notice  electric  light  wire  on  sidewalk 
held  not. 

Brush  Elec.  Lighting  Co.  v.  Kelley  (Ind.) 867,  note. 

Act  of  driver  of  a  fire  engine  in  driving  upon  ground  of 
city  forbidden  to  public  travel,  held  not,  so  as  to  prevent 
his  recovery  for  injuries  caused  by  collision  with  guy- 
wire. 

Wilson  V.  Gt.  So.  Teleph.  &  Tel.  Co.  (La.) 468 

Act  of  owner  of  young  horse,  knowing  it  to  be  unaccus- 
tomed to  electric  cars  and  the  dangers  of  such  a  course, 
for  the  purpose  of  testing  the  horse,  in  driving  it  where 
he  knew  elect Wc  cars  would  be  met,  held  to  be. 

Cornell  v.  Detroit  Electric  Ry.  Co.  (Mich.) 486 

Act  of  driver  of  float  with  heavy  load  above  ordinary 
height,  in  veering  from  one  side  of  the  street  to  the  other 
to  avoid  collision  with  wagon  in  front,  whereby  float 
and  load  came  in  contact  with  electric  light  wire  flfteen 
feet  above  the  ground,  held  not. 

Williams  v.  Louisiana  Elec.  Lt.  &  Power  Co.  (La.). . . .         479 
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EAllore  of  addpcwoo  to  observe  that  telegram  delivered  to 
him  was  a  duplicate  of  an  earlier  telegram,  as  to  the 
sabject  matter  of  which  he  had  received  later  and  oor- 
xeoted  information,  held  not. 

Western  Union  TeL  Go.  v.  Virginia  Paper  Go.  (Va.)..         811 

Failure  of  afothersuing  for  negligent  fitilure  of  tel^raph 
oompany  to  deliver  message  to  physician  summoning 
him  to  attend  son,  to  call  another  physician  for  nine 
days,  held  to  be. 

Western  Union  TeL  Go.  v.  HoflFman  (Tex.) 806,  note. 

The  sender  of  a  message  of  inquiry  as  to  market  rates,  had 
an  arrangement  with  the  addressee  to  the  effect  that  If 
rates  were  unchanged  no  answer  should  be  sent. 
Beeeiving  no  answer,  the  sender  acted  in  reliance  upon 
said  arrangement,  without  seeking  other  means  of  infor- 
mation of  which  he  knew.  Held  question  for  Jury 
whether  or  not  he  was  guilty  of  contributory  negligence. 

Garrett  v.  W,  U.  TeL  Go.  (Iowa). 6S7 

and  meaaora  of  damages  for  error,  ate*  in 


Company  liable  for  actual  damage  sustained,  where 
Importance  of  message  manifest  from  its  words,  or  made 
so  by  explanation  to  operator  or  other  agent 

Pearsally.  W.  U.  TeL  Co.  (N.  Y.) 794 

Postal  TeL  Cable  Co.  v.  Lathrop  (IlL) 690 

Bame,  though  message  in  cipher  and  contents  undisclosed 
to  operator. 

American  Union  Tel.  Ck).  v.  Daughteiy  (Ala.) §79 

(Xmtra,  unless  delay  so  great  as  to  amount  substantially 
to  failure  to  deliver  at  all. 

Abeles  v.  W.  U.  TeL  C>).  (Mo.) 688,  note. 

Company  liable  only  for  damages  which  may  be  presumed 
to  have  been  within  the  contemplation  of  the  parties 
when  the  message  was  presented  for  transmisoiou. 

Western  Union  TeL  Co.  v.  Clifton  (Miss.) 686,  note. 

"       "     "    v.  Lively  (Tex.) 806^  note. 

"  "       "     "   V.  Short  (Ark.) 688 

The  following  decisions  are  in  cases  where  damages  for 
mental  distress  were  sought,  and  relate  to  the  rule  last 
stated: 

In  action  for  damages  for  delay  of  telegram  announcing 
death  or  serious  illness,  held  unnecessary  that  the  lela- 
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tioDship  between  the  plaintiff  and  the  person  deceased 
Bboiild  be  dis.'losed  by  the  message  or  explained  to  the 
operator. 

Western  Union  Tel.  Co.  v.  Adams  (Tex.) 768 

*•       V.  Feegles  (Tex.) 805,  note. 

"       V.  Rosentreter  (Tex.) 782 


In  given  case,  damages  for  mental  injury  of  wife  not 
allowed  in  action  by  liusbund. 

Western  Union  Tel.  Co.  v.  Kirkpatrick  (Tex.). . .        805,  note. 

Telegrams  in  the  following  language  held  sufficient  to 
indicate  near  relationship : 

**  Billie  is  very  low;  come  at  once." 

Western  Union  Tel.  Co.  v.  Moore  (Tex.) 803,  note. 

'*  Your  step-father  died  this  morning.'* 

Western  Union  Tel.  Co.  v.  Nations  (Tex.) 799 

**  My  wife  is  very  ill;  not  expected  to  live." 

Reese  v.  W.  U.  Tel.  Co.  (Ind.) 640 

'*Come  at  once.  Mr.  Potts  is  not  expected  to  live. 
(Signed.)    M.  E.  Potts." 

Potts  V.  W.  U.  Tel.  Co.  (Tex.) 807,  note. 

In  given  case,  language  of  commercial  telegram  held  to 
Bufficieutly  indicate  importance. 

Western  Union  Tel.  Co.  v.  Lowrey  (Neb.) 717 

Company  not  chargeable  with  speculative  damages.  In 
given  cases,  held  too  remote  for  recovery. 

Cahn  V.  Western  Union  Tel.  Co.  (U.  S.) 824 

Chapman  V.  W.  U.  Tel.  Co.  (Ky.) 670 

In  a  given  case,  held  a  proper  question  for  the  Jury  to 
decide  whether  the  plain tifTs  damages  were  such  as 
mifirht  reasonably  have  been  apprehended  to  result  firom 
defendant's  failure  to  transmit  the  telegram. 

Garrett  V.  W.  U.  Tel.  Co.  (Iowa) 657 

There  being  no  evidence  of  wilftil  or  gross  negligence,  the 
company  is  liable  only  for  actual  damages  sustained. 

American  Union  Tel.  Co.  v.  Daughtery  (Ala.) 679 

In  case  of  loss  caused  by  rise  or  fall  of  value  during  delay 
in  transmission,  measure  is  amount  of  such  rise  or  fall. 

PearsaUv.  W.  U.  Tel.  Co.  (N.  Y.) 724 

VOL.   Ill — 55. 
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If  a  messaee  asking  information  as  to  market  value  was 
not  transmitted  and  the  plaintiff  acted  in  reliance  upon 
the  fact  that  the  market  was  unchanged,  in  pursuance 
of  an  arrangement  with  the  addressee  to  send  no  answer 
in  such  case,  he  would  he  entitled  to  recover  such  dam- 
ages as  he  sustained  by  purchasing  in  the  belief  that  his 
message  had  been  transmitted. 

Garrett  v.  W.  U.  Tel.  Co.  (Iowa) C57 

By  failure  of  a  telegraph  company  to  transmit  a  telegram 
quoting  the  price  of  hogs  at  his  nearest  market,  the 
plaintiff  was  caused  to  ship  to  the  next  nearest  market 
town,  and  sell  at  a  lower  figure.  Held,  that  the  measure 
of  his  damages  in  an  action  against  the  company 
was  the  difference  in  price  plus  the  increased  cost  of 
transportation. 

Western  Union  Tel.  Co.  v.  Collins  (Ean.) 664 

As  to  what  constitute  actual  damages  in  a  given  case,  see 

Rich  Grain  Distilling  Co.  v.  W.  U.  Tel.  Co.  (Ky.)       675,  note. 

For  mental  distress  as  an  element  of  damages,  see  *^ Mental 
DiatresB?' 

Diaerimlnation. 

A  telephone  company  cannot  evade  a  statute  requiring  it 

to  furnish  connections  and  facilities  to  all  applicants 

within  its  territorial  limits,  without  discrimiuation  and 

at  a  fixed  maximum  rate,  by  adopting  the  '*  public 

stations  "  instead  of  the  '*  rental"  systenL 

Central  Union  Teleph.  Co.  v.  State,  ex  rel.  Hopper 
(Ind.) 

Contract  of  American  Bell  Telephone  company  with  local 

telephone  company,  providing    for  discrimination  in 

favor  of  or  against  certain  telegraph  companies,  held 

void. 

State,  ex  rel.  Postal.  Tel.  Cable  Co.  v.  D.  &  A.  TeL  ft 

Teleph.  Co.  (U.  S.) 

Duty  of  telefl^raph  eompaniea  to  their  eustomers  and  the  pvbUc 

In  absence  of  contract  or  regulation  fixing  liability,  not 
responsible  as  Insurers  of  absolute  safety  and  accuracy 
as  against  all  contingencies,  but  bound  to  furnish  suitable 
instruments  and  competent  servants,  and  to  use  ordinary 
care  and  diligence.  Not  liable  for  want  of  skill  or  knowl- 
edge not  reasonably  attainable  in  the  present  state  of 
telegraphy,  nor  for  errors  resulting  fh>m  the  peculiar 
and  unknown  condition  of  the  atmosphere. 

Western  Union  Tel.  Co.  v.  Short  (Ark.) 599 
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Bequind  to  use  due  diligence  to  transmit  with  celerity 
and  skill  all  messages  delivered  to  them,  subject  to 
such  reasonable  rules  as  may  be  adopted  to  protect  their 
rights  and  facilitate  performance  of  their  duties. 

Pearsall  ▼.  W.  U.  Tel.  Co.  (N.  Y.) , 724 

Prompt  transmission  and  delivery  is  not  a  mere  matter 
of  contract,  but  a  duty  which  rests  upon  a  telegraph 
company  as  the  servant  of  the  people. 

Reese  v.  W.  U .  Tel.  Co.  (Ind. ) 640 

A  telegraph  company  contracting  to  furnish  stock  quota- 
tations  is  bound  to  furnish  them  accurately,  and  liable 
for  loss  sustained  by  its  failure  to  do  so. 

Western  Union  Tel.  Co.  v.  Stevenson  (Pa.) 764 

In  case  of  a  telegram  addressed  to  one  peraon  in  care  of 
another,  the  company  has  done  its  full  duty  when  it  has 
tendered  it  to  the  peraon  in  whose  care  it  was  sent, 
although  such  person  refuses  to  accept  it. 

Western  Union  Tel.  Co.  v.  Young  (Tex.) 777 

In  a  given  case,  held  in  legal  contemplation  no  failure  by 
company  to  transmit  a  message  which  it  was  bound 
to  send. 

Western  Union  TeL  Co.  v.  Liddell  (Miss.) 686,  note. 

Insufficiency  of  business  at  an  office  to  warrant  keeping 
sufficient  help,  no  excuse  for  delay  of  delivery. 

Western  Union  Tel.  Co.  v.  Henderson  (Ala.) 670 

Nor  is  the  fact  that  the  only  wire  was  in  use  by  the  train 
dispatcher  of  a  railroad  company. 

Western  Union  Tel.  CJo.  v,  Rosentreter  (Tex.) 782 

After  receiving  telegram  and  payment  for  transmission, 
default  not  excused  by  fact  that  contents  of  telegram 
related  to  an  illegal  transaction. 

Gray  v.  W.  U.  Tel.  Co.  (Ga.) 622 

The  following  circumstances  held  not  consistent  with  the 
degree  of  care  required  ;  in  the  first  four,  the  company 
being  held  grossly  negligent : 

Ko  attempt  to  send  message  at  all. 

Garrett  v.W.  U.Tel.  Co.  (Iowa) 657 

Omission  by  operator  at  terminal  office  of  two  words  of  a 
telegram,  in  receiving  and  transmitting  it  for  delivery, 
he  having  been  informed  of  the  number  of  words  trans- 
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mitted,  and  having  signalled  the  transmitting  operator 
that  the  correct  number  had  been  received  by  him. 

Western  Union,  TeL  Ck).  v.  Goodbar  (Miss.) 686,  note. 

Delay  of  twenty-four  hours  in  sending  telegram,  ''father 
come  at  once,  mother  is  sick.'' 

Thompson  V.  W.  U.  Tel.  CJo.  (N.  C.) 7oO 

Delay  of  eight  days  in  delivery  of  message  *'  come  in  haste; 
your  wife  is  at  the  point  of  death, "  though  receiver's 
place  of  business  well  known  and  near  telegraph  office. 

Young  V.  W.  U.  Tel.  Co.  (N.  C.) 734 

Failure  to  make  any  inquiry  for  addressee,  in  small  town, 
where,  though  name  of  addressee  misspelled,  slightest 
inquiry  would  have  found  him. 

Western  Union  Tel.  Co.  v.  Houghton  (Tex.) 807,  note. 

Electrie  li^ht  and  electric  li^ht  companies. 

Proper  street  use  for  which  abutting  owner  entitled  to  no 
additional  compensation. 

Electric  Construction  Co.  v.  Heffeman  (N.  Y.) 207 

Johnson  v.  Thomson-Houston  Elec  Co.  (N.  Y.) 203 

Ordinance  granting  permit  to  use  streets,  held  valid. 

Crowder  v.  Town  of  Sullivan  (Ind.) 73 

Hanson    v.    William    A.    Hunter   Elec.    Light   Co. 

(Iowa) 855,  note. 

Statute  as  to  power  of  municipality  to  withhold  designa- 
tion of  place  for  fixtures,  construed. 

Suburban  Light  &  Power  Co.  v.  Board,  &c.  (Mass.). . .  80 

Injunction  at  suit  of  telephone  company  to  restrain  inter- 
ference granted. 

Western  Union  Tel.  Co.  v.  Guernsey  &  Scudder  Elec 

Lt.  Co.  (Mo.) 435 

Same  denied. 

Nebraska  Teleph.  Co.  v.  York  Gas  &  Elec.  Lt.  Co. 

(Neb.) 364 

Injunction  at  suit  of  one  company,  to  suppress  competi- 
tion of  another  company  due  to  p lain tifi's  neglect  of  duty 
and  fraud,  denied. 

Scranton  Elec.  Lt.  &  Heat.  Co.  v.  Scranton,  &c.  Co. 

(Pa.) 499 

Company  held  liable  for  injuries  caused  by  defective 
pole. 

Williams  v.  Louisiana  Elec.  Lt.  &  Power  Co.  (La.). . . .         479 
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Is  manufacturing  corporation. 

Beggs  V.  Edison  Elec.  Ilium.  Co.  (Ala.) 604 

Power  to  light  streets  is  witliin  police  power  granted  to 
city  by  its  charter.  It  may  purchase  and  operate  an 
electric  light  plant  for  street  lighting  but  not  for  private 
lighting. 

Mauldin  v.  City  Council  of  Green viile  (N.  C). . . .       616,  note. 

Although  a  municipal  corporation  has  granted  a  license 
(not  exclusive)  to  an  electric  lighting  company  to  erect 
its  appliances  in  the  streets  of  the  city,  and  the  company 
has  contracted  to  light  the  streets  and  public  places ; 
and  in  reliance  upon  such  license  and  contract,  the 
company  has  expended  large  sums  of  money  in  the  erec- 
tion of  its  plant ;  still  the  municipality  is  not  estopped 
from  itself  erecting  a  plant  and  going  into  the  business 
of  furnishing  electric  light,  as  by  statute  it  is  permitted 
to  do. 

Thomson-Houston  Elec.  Lt.  Co.  v.  Newton  (U.  S.) . . . .         607 

Certain  corporations  held  to  have,  by  virtue  of  their 
charters,  no  right  to  carry  on  the  business  of  electrical 
illumination  ;  also  not  to  have  "gone  into  operation.** 

Brush  Elec.  Lt.  Co.  v.  Jones  Bros.  Elec.  Co.  (Ohio). .  • .         616 

Elecirie  railways  and  railway  eompanlea. 

Maintenance  of  line  in  street  imposes  no  new  burden. 

Commonwealth,  ex  rel.  Dist.  Atty.  v.  Westchester  (Pa.)  826 

Haleyv.Rapid  Transit  St.  Ry.  (N.  J) 288 

Lockhart  V.  CraigSt.  Ry.  Co.  (Pa.) 814 

Lonergan  v.  La  Fayette  St.  Ry.  Co.  (Ind.) 278 

Louisville  Bagging  Mfg.  Co.  V.  Cent.  Pass.  Ry.  Co.  (La.)  236 

Ogden  City  Ry.  Co.  v.  Ogden  City  (Utah) 821 

Pelton  V.  East  Cleveland  R.  R.  Co.  (Ohio) 215 

Taggart  v.  Newport  St.  Ry.  Co.  (R.  I.) 806 

Wilhams  v.  City  Electric  Ry.  Co.  (U.  S.) 231 

Injunction  to  restrain  abutting  owners  from  interfering 
with  construction,  granted,  but  upon  various  grounds. 

Detroit  City  Ry.  V.  Mills  (Mich.) 853 

Temporary  injunction  refiised,  restraining  erection  of 
poles. 

Tracy  v.  Troy  &  Lansingburgh  R.  R.  Co.  (N.  Y.) 227 

.■< . 

By  charter  forbidden  to  use  overhead  wires,  permission 
to  use  same  cannot  be  granted  by  municipal  authority. 

Farrell  v.  Winchester  Ave.  R.  R.  Co.  (Conn.) 86 
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Imposition  by  municipality  of  requirement,  as  a  condition 
of  permitting  the  erection  of  poles  in  streets,  that 
company  ftirnish  transfer  tickets  without  extra  cost, 
held  void. 

EUectric  Ry.  Ck>.  of  Grand  Rapids  v.  Common  Council 

(Mich.) C7 

Power  of  court  to  prevent  threatened  cutting  of  poles  and 
wires  not  taken  away  by  a  statute  giving  muuicii>ui 
authorities  exclusive  control  of  streets. 

Williams  V.  Citizens' Ry.  Co.  (Ind.) 855,  note. 

In  given  case*),  held  not  liable  for  frightening  horses. 

Cornell  v.  Detroit  Elec.  Ry.  Co.  (Mich.) 485 

North  Side  St.  Ry.  Co.  v,  Tippins  (Tex.) 


Injunction  at  Buit  of  telephone  com;>any  to  restrain  intcr- 
fei^nce,  denied. 

Cumberland  Teleph.  &  Tel.  Co.  v.  United  Elec.  Ry.  Co. 

(U.  S.) 408 

East  Tennessee  Teleph.  Co.  v.  Knoxville  St.  R.  R.  O*. 

(Tenn.) 400 

Rocky  Mountain  Bell  Teleph.  Co.  v.  Salt  Lake  City  Ry. 

Co.  (Utah) 350, 

Wisconsin  Teleph.  Co.  v.  Eau  Claire  St.  Ry.  (Wis.). . . 


Held  not  properly  granted. 

Cincinnati  Inclined  Plane  Ry.  Co.  v.  City  &  Sub.  T?l. 

Assn  (Ohio) 443 

Continued  for  a  specified  time  and  purpose". 

Hudson  River  Teleph.  Co.  v.  Watervliet  T.  &  R.  R. 

Co.  (N.  Y.) »7 

See  same  title 


Bleetroeutlon.    (See  Note,  p.  841.) 

New  York  statute  not  unconstitutional. 

People,  ex  rel.  Kenmiler  v.  Durston  (N.  Y.> 814 

In  Re  Kemmler  (U.  S.) 


Eminent  domain. 

Telegraph  company  held  to  be  in  position  to  institute  con- 
demnation proceedings. 

LouisviUe,  Ac.    Ry.  Co.  v.  Postal  Tel.   Cable  Ca 
(Miss.) 854, 

Demurrer  to  complaint  sustained,  in  action  brought  by  street 
railway  company  to  enjoin  another  company  from  laying 
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tracks  on  the  same  street,  upon  the  ground  that  the  relief 
sought  ^as  too  broad,  since  its  effect  i^ould  be  to  deny  the 
defendant  permission  to  use  streets  even  imder  law  of 
eminent  domain. 

Ogden  City  Ry.  Co.  v.  Ogden  City  (Utah) ftW 

What  constitutes  proper  foundation  for  parol  evidence  of 

contents  of  lost  telegram. 
Explaining  ambiguous  telegram. 

Western  Union  Tel.  Co.  v.  Collins  (Kan.) 6W 

Foundation  for  admitting  secondary  evidence  of  the  con- 
tents of  a  telegram,  held  not  sufficiently  laid. 

American  Union  Tel.  Co.  v.  Daughteiy  (Ala.) 679 

Certain  questions  as  to  admission  and  rejection  of  evidence 
discussed,  in  an  action  against  an  electric  light  company 
for  injury  to  employee. 

Kraatz  v.  Brush  Elec.  Lt  Ck).  (Mich.) 491 

Baeliiaive  privU^i^. 

A  grant  by  Legislature  of  exclusive  privileges  to'>  corpora- 
tion should  be  construed  strictly  against  the  corporation, 
and  nothing  should  be  given  it  by  intendment. 

Scranton  Elcc.  Lt.  &  Heat  Co.  v.  Scrantonlllum.,  &c. 

Co.(Pa) 499 

Vrmm  deUwmry  limit* 

Begulation  fixing  held  reasonable ;  and  burden  on  sender, 
of  proving  that  addressee  lives  within  limit. 

Western  Union  Tel.  Co.  v.  Henderson  (Ala.) 670 

In  action  for  statutory  penalty,  complaint  must  show  that 
addressee  lived  within  limit. 

Reese  v.  W.  U.  Tel.  Co.  (Ind.) 640 

Qaoirgjim  tmlegrmph  statute. 

Action  for  penalty  barred  unless  brought  within  one  year 
firom  time  company*s  liability  discovered  or  could  have 
been  discovered  with  reasonable  diligence. 

Western  Union  Tel.  Co.  v.  Nunnally  (Oa.) 680,  note. 

Transient  visitor  to  place,  who  furnishes  company  no  definite 
address,  is  not  a  person  residing  in  the  place  or  within  one 
mile  of  the  station. 

Moore  v.  W.  U.  Tel.  Co.  (Ga  ) 627 
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Acts  1888-9,  page  175,  doee  not  repeal  Acts  1886-7,  page  111. 

Western  Union  Tel.  Co.  ▼.  Cooledge  (Oa.) 618 

Justices'  courts  have  no  jurisdiction  except  in  actions  ex 
contractu ;  hence  action  by  addressee  for  statutory  penalty 
not  barred  by  judgment  in  favor  of  defendant  in  earlier 
action  brought  in  justices'  court  by  sender  of  message. 

Western  Union  Tel.  Co.  v.  Taylor  (Ga.) t04 

Penalty  cannot  be  avoided  on  ground  that  telegram  related 
to  illegal  transaction. 

Gray  V.  W.  U.  TeL  Co.  (Ga.) 

OoTemment  measaffea. 

Certain  government  messages  held  to  have  been  dispatched 
by  the  Western  Union  Telegraph  Company  rather  than  the 
Union  Pacific  Railroad  Company ;  the  question  being  as  to 
the  manner  of  payment. 

United  States  v.  Union  Pacific  Railroad  Co.  (U.  S.). . . 


Oroaa  ne^liir«nee«    (See  "  Duty  to  Customers j^  "  Limiting  Lia- 
baity.'' 


Half*nfcte  or  nl^ht  mesMi^^B,      (See  **  Limiting  Liability,^ 
case  at  page  657.) 

ladiaiuk  telepaph  statates. 

R.  S.  181,  sec.  4176,  does  not  apply  to  messages  originating 
without  the  State. 

Rogers  v.W.  U.  Tel.  Co.  (Ind.) 03( 

R.  S.  1881,  sec.  4178,  not  repealed  by  telegraph  act  of  1885. 
In  action  for  penalty,  complaint  must  show  that  addressee 
lived  within  free  delivery  limit. 

Reese  v.  W.  U.  Tel.  Co.  (Ind.) $10 

The  question  of  sufficiency  of  a  complaint  to  meet  the 
requirement  of  the  Indiana  telegraph  statute  of  1885, 
that  the  statutory  penalty  cannot  be  recovered  in  case  of 
mere  negligence,  cannot  be  raised  for  the  first  time  in  an 
appellate  court. 

Western  Union  Tel.  Co.  v.  Trumbell  (Ind.) $50 

Complaint  alleging  that  message  not  sent  in  order  of  time 

in  which  it  was  received,  held  sufficient. 
Western  Union  Tel.  Co.  v.  Griffin  (Ind.) 656, 
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Ti^netion^ 

State  cannot,  in  a  State  court,  enjoin  telephone  company 
engaged  in  interstate  business,  from  business  for  failure  to 
pay  State  taxes. 

Matter  of  Taxation  of  Pennsylvania  Teleph.  Co.  (N.  J.)  9 

Restraining  telegraph  company  from  constructing  line  over 
private  property  without  consent  of  abutting  owners,  or 
condemnation,  granted. 

American  Teleph.  &  Tel.  Co.  v.  Pearce  (Md.) 169 

At  suit  of  abutting  owner  to  ^restrain  erection  of  electric 
railway  appliances  or  oi)eration  of  electric  street  railways, 
granted. 

Barber  v.  Saginaw  Union  St.  Ry.  (Mich.) 805,  note. 

Farrell  v.  Winchester  Avenue  R.  R.  Co.  (Conn.) 85 

Refused. 

Halsey  v.  Rapid  Transit  St.  Ry.  Co.  (N.  J.) 288 

Lockhart  v.  Craig  St.  Ry.  Co.  (Pa.) 814 

Louisville  Bagging  Mfg.  Co.  v.  Cent.  Paa**.  Ry.  Co. 

(Ky.) 286 

Pelton  V.  East  Cleveland  R.  R  Co.  (Ohio.) 215 

Potter  V.  Saginaw  Union  St.  Ry.  (Mich.) 299 

Taggart  v.  Newport  Sr.  Ry.  Co.  (R.  I.) 806 

Tracy  v.  Troy  &  Lansingburgh  R.  R.  Co.  (N.  Y.) 227 

To  restrain  abutting  owners  from  interfering  with  construc- 
tion of  electric  railway,  granted. 

Detroit  City  Ry.  v.  Mills  (Mich.) 888 

To  restrain  pastor  and  congregation  of  a  church  from  cut- 
ting down  pole  in  front  of  church  property,  held  properly 
granted. 

Electric  Construction  Co.  v.  Heffeman  (N.  Y.) 207 

At  suit  of  telegraph  company,  to  restrain  electric  light  com- 
pany from  interference,  held  properly  granted. 

Western  Union  Tel.  Co.  v.  Guernsey  &  Scudder  Elec. 

Lt.  Co.  (Mo.) 425 

At  suit  of  telephone  company,  to  restrain  interference  by 
electric  railway  company,  continued  for  a  specified  time 
and  purpose. 

Hudson  River  Teleph,  Co.  v.  Watervliet  T.  &  R.  R. 

Co.  (N.  Y.) 887 

Appeal  from  above  decision  dismissed. 

Hudson  River  Teleph.  Co.  v.  Watervliet  T.  &  R.  R.  Co. 

(N.  Y.) 895 

At  suit  of  telephone  company,  to  restrain  interference  by 
electric  railway  company,  refused. 


174  AMERICAN  ELECTRICAL  CASES.       [vol.  3 


CSacmcsd  Inclined  Plane  Baulwmj  Ool  t.  City,  Jbc 

.Oh*>. 44t 


CmntKriand  TeLcfh,  A  TeL  Oil  ▼.  United  Eiec  Bj. 

CoL.r.SL/ 408 

Emk  Tc ■!  TdeplL  Col  t.  Knoxville  St.  R.  R.  Oa 

•Tenn.) 400 

Xebnska  Telepb.  Got  ▼.  York  Gas  A  Elec  LL  Col  (Neb.)  36  ( 
Rocky  Moamain  BeH  Teleph.  Co.  t.  Salt  Lake  Cf tr 

Rj.  Co.  fUtah). 350,  356 

WiscoMin  Telepli.  Cbu  ▼.  Eaa  Claire  St.  Ry.  (Wis)...         383 


To  restrain    mmiicipal    authorities   from   removing   wires 
erected  oo  roofs  of   biiildin|QB»  ooatraiy    to  ordinance, 


Electric  Imp.  Ca  ▼.  San  Francisoo  (U.  8.). 


At  soit  «f  one  electric  railway  oompany,  to  restrain  mainte- 
tenance  of  another,  refused. 

Ogden  City  Ry.  Co.  ▼.  Ogden  aty  (Utah) 321 

At  suit  of  one  electric  light  <»mpanT,  to  restrain  another 
from  fomishing  light  to  a  city,  refused. 

Scranton  Electric  Lt  A  Heat  Ca  t.  Scranton  Blum., 

Ac.Ca(Pa.). 499 

At  soit  of  one  electric  lig^t  company,  restraining  other 
electric  companies  from  placing  and  using  cross-arms  upon 
its  poles,  made  perpetwU. 

Brush  Elec  Lt.  Co.  t.  Jones  Bros,  fltoc  Co.  (Ohio)  ...         516 

To  restrain  stringing  of  wires  by  one  company  on  the  poles 
ai  another,  motion  to  dissolve  overruled. 

-^  HansB  Electric  Lighting,  Ac  Co.  v.  Jones  Bros.  Elec. 

Ck>.  (Ohio) 73 

Cannot  be  granted  at  suit  of  an  electric  light  company  to 
restrain  a  city  from  erecting  a  plant  and  going  into  the 
business  of  furnishing  electric  light. 

Thomson-Houston  Elec  Lt.  Co.  v.  Newton  (U.  S.). ...         607 

Under  New  York  subways  acts : 

Orders  continuing  temporary  injunctions  restraining  board 
of  electrical  control  and  commissioner  of  public  works 
from  interfering  with  wires  which  had  become  a  nuisance, 
reversed. 

United  States  lUum.  Co.  ▼.  Grant  (N.  Y.) 96 

Restraining  board  of  electrical  control  from  removing  wires 
from  poles  abandoned  by  their  owners,  refused. 

East  River  Elec.  Lt.  Co.  v.  Grant  (N.  Y.) 187 
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Hestraining  granting  permits  for  poles  and  wires,  motion  to 
ooDtinue  refused. 

Higgins  V.  Manhattan  Eleo.  Lt.  Co.  (N.  Y.) 167,  note. 

Bestrainjng  transfer  of  subwaj  from  one  companj  to 
another,  refused. 

Manhattan  Elec.  Lt.  Go.  ▼.  Grant  (N#  Y.) ,        131,  note. 

From  making  contract  with  new  subwaj  companj  and 
releasing  old,  granted. 

Henry  ▼•  Board  of  Electrical  Control  (N.  Y.). ...       14t,  note. 

Restraining  subway  company  from  removing  wires  unless 
rent  paid,  order  vacating  affirmed. 

Brush  Elec.  Ilium.  Co.  v.  Consol  Tel.,  &c.  Co.  (N.  Y.).         150 

Restraining  sheriff  from  collecting  assessments,  held  properly 
refused. 

Postal  Tel.  Cable  Co.  ▼.  Grant  (N.  Y.) 168,  note. 

Ii^orlet  fi?om  wrongful  or   neslig^ent   uae   of  eleetrieai 
appliances.    (See  Note,  p.  491.) 

The  stringing  of  wires  by  an  electric  lighting  company  so 
that  the  wires  of  one  circuit  cross  another,  and  so  that  a 
slight  sagging  of  one  wire  will  bring  the  two  in  contact, 
thus  wearing  off  the  insulation  and  leaving  the  wires  bare, 
and  maintaining  one  circuit  as  a  live  one  while  employees 
are  set  at  work  handling  with  bare  hands  the  wires  of  the 
dead  circuit  so  crossing  the  wires  of  the  live  one,  is  plain 
and  inexcusable  negligence. 

Kraatz  v.  Brush  Elec.  Lt.  Co.  (Mich.) 491 

A  horse  having  been  killed  by  contact  with  a  telephone  wire 
which  had  become  broken  and  fallen  upon  an  unguarded 
trolley  wire,  held  that  both  companies  were  guilty  of  neg- 
ligence and  jointly  liable. 

Shelton  v.  United  Elec.  Ry.  Co.  (Tenn.) 477 

Telegraph  company  held  liable  for  damages  due  to  horse 
being  frightened  by  telegraph  wires  which  were  being 
removed  from  poles. 

Staring  v.  W.  U.  Tel.  Co.  (N.  Y.) 474 

Telephone  company  held  liable  for  injuries  sustained  by 
placing  guy  wires  so  as  to  endanger  the  traveling  public, 
altliough  in  a  part  of  the  street  forbidden  to  travel. 

Wilson  V.  Gt.  So.  Teleph.  &  Tel.  Co.  (La.) 466 

The  mere  fact  of  the  sounding  of  a  gong  by  the  driver  of  a 
street  car  does  not  constitute  negligence,  so  as  to  admit  a 
recovery  against  the  company  of  damages  for  injuries 
caused  by  frightening  of  horses  by  the  gong. 

North  Side  St.  Ry.  Co.  v.  Tippins  (Tex.) 489 
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EHeotrio  ndlwaj  oompanj  held  not  liable  for  frightening 
horaes. 

Cornell  Y.  Detroit  Elec.  By.  Ck>.  (Mich.) . .  • 4S6 

Electric  light  company  held  liable  for  injuries  caused  to 
traveler  by  breaking  of  defective  pole. 

Williiuns  ▼.  Louisiana  Elec  Lt.  &  Power  Ck>.  (La.) ...  i79 

Complaint  alleging  in  addition  to  fact  of  injury  that  same 
was  caused  by  collision  of  runaway  horse  with  pole  so 
placed  in  highway  that  it  was  improbable  that  any  but  a 
runaway  horse  would  collide  with  it,  states  no  cause  of 
action. 

Roberts  Y.  Wisconsin  Teleph.  Co.  (Wis.). 471 

Iat«rf«reiie«  of  •leetrleal  currents  $  Induction  and  conduc- 
tion.   (See  Note,  p.  460.) 

(In  each  of  the  following  cases,  application  was  made  at 
suit  of  a  telegraph  or  telephone  company  for  injunction 
against  electric  light  or  electric  railway  company.) 
Injunction  at  suit  of  telegraph  company  held  properly 
granted  :  (1)  Restraining  an  electric  light  and  power  com- 
pany from  stringing  its  wires  above  those  of  the  plaintiff 
nearer  than  eight  feet  from  them  ;  and  (2)  compelling  it  to 
place  a  guard  under  its  wires  already  strung,  to  prevent 
their  falling,  in  case  they  should  break  or  sag,  upon  the 
telegraph  wires,  on  the  ground  of  threatened  danger  to 
the  plaintifiTs  instruments  and  employees,  and  delay  of  its 
service. 

Western  Union  TeL  Co.  v.  Guernsey  &  Scudder  Elec 

Lt.  Co.  (Mo.) 425 

Application  denied,  it  appearing  that  there  was  no  probable 
danger  from  indu|:tion,  and  that  the  contemplated  dangers 
from  contact,  leakage  or  otherwise,  were  uncertain ;  in 
short,  there  being  no  sufficient  evidence  of  irreparable 
injury. 

Rocky  Mountain  Bell  Teleph.  Co.  y.  Salt  Lake  City 

Ry.  Co.  (Utah) 8M 

Injunction  refused,  mainly  upon  the  ground  that  the  elec- 
tric light  company,  defendant,  was  first  in  occupation  of 
the  street. 

Nebraska  Teleph.  Co.  v.  York  Gas  &  Elec.  Lt.  Co.  (Neb.)        964 

Injunction  held  improper,  upon  ground  that  as  between 
telephone  and  electric  railway,  the  latter,  being  a  proper 
street  use,  has  the  preference  and  the  telephone  company 
must  protect  itself. 
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Cincinnati  Inclined  Ry.  Ck).  v.  City  &  Sub.  Tel.  Asn. 

(Ohio) 448 

East  Tennessee  Teleph.  Co.  v.  Knoxville  St.  R.  R.  Co. 

(Tenn.) 400 

Application  denied,  although  telephone  company  had  the 
earlier  license,  and  double  trolley  system  would  tend  to 
remove  the  trouble,  it  appearing  that  it  was  in  the  power 
of  the  plaintiff  to  adopt  an  effective  remedy,  to  wit,  the 
metallic  circuit,  which  it  had  not  tried.  Importance  was 
also  attached  to  the  fact  that  the  defendant's  use  was  and 
the  plaintiff's  was  not  within  the  purposes  of  street  dedi- 
cation. 

Rocky  Mountain  Bell  Teleph.  Co.  ▼.  Salt  Lake  City 

Ry.  Co.  (Utah) 856 

Application  denied,  it  appearing  that  the  defendant  was 
making  lawful  use  of  its  franchise,  without  negligence  or 
unnecessary  disregard  of  plaintiff's  rights  ;  that  the  injury 
to  plaintiff  was  not  the  result  of  defendant's  plan  of  con- 
struction ;  and  that  plaintiff  had  a  more  effective  remedy 
in  the  metallic  circuit  or  McCluer  device  than  any  which 
was  open  to  the  defendant ;  also  held  that  the  plaintiff 
should  apply  such  remedy  at  its  own  expense. 

Cumberland  Teleph.  &  Tel.  Co.  v.  United  Elec.  Ry.  Co. 

(U.S) 408 

Application  denied,  it  appearing  that  the  single  trolley  sys- 
tem used  by  the  railroad  company  was  the  best  system 
known,  while  the  telephone  company  could  avoid  injury 
to  itself  by  adopting  the  metallic  circuit. 

Wisconsin  Teleph.  Co.  v.  Eau  Claire  St.  RyJ  (Wis.)  '      888 

It  appearing  that  the  most  feasible  remedy  would  be  iJte  use 
of  the  metallic  circuit  by  the  plaintiff,  but  it  being  impos- 
sible  to  determine  upon  the  motion  at  whose  expense  the 
metallic  circuit  should  be  established,  ordered,  that  the 
injimction  should  be  continued  thirty  days,  or  until  the 
defendant  should  make  certain  specified  stipulations. 
Hudson  River  Teleph.  Co.  v.*  Watervliet  T.  &  R.  R. 

Co.(N.  Y.) 887 

In  fbe  same  case  a  temporary  injunction  order  having  been 
affirmed  by  the  General  Ttfnn,  the  appeal  therefrom  to  the 
Court  of  Appeals  was  dismissed  upon  the  ground  that  the 
oideE  was  not  reviewable  in  that  court. 

Two  judges  dissented,  however,  upon  the  ground  that  the 
complaint  set  up  no  cause  of  action ;  and  the  same 
thought  was  strongly  intimated  in  the  prevailing  opinion. 
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Hudson  River  Tel«ph.  Co.  t.  WatervUet  T.  ft  B.  B. 

Co.(N.Y.). W 

lBtantat«  eoawMree.    (See  "  ConttUulionat  Latr.") 

LleMue  f«*.    (See  Notes,  pp.  5G,  71.) 

Ad  ordiiuBce  impoeiDg  » license  fee  upon  ft  telegn{4)  oom- 
pany  with  reepect  to  all  its  buaineaa  done  within  the  State, 
together  with  the  statute  permitting  such  ordinauoe,  if 

Cit7  Council  of  Charleston  v.  Postal  Tel.  Cable  Co. 

(8  C) •  56 

A  municipal  corporation  cannot  impose  atax  upon  telegnti^ 
companies,  but  it  ia  its  dut;  to  subject  them  to  such  con- 
ditions, restrictions  and  supervisioD  as  are  necessarj  ta 
the  public  safety  ;  and  consequently  it  may  impose  such 
charses  as  will  enable  it  to  perform  suoh  duty  without  loM 
to  itself.  If  an  ordinance  do  no  more  than  this  it  ia 
re«Bonable,  and  therefore  vaUd ;  otherwise  ft  is  not. 

Accordingly  held,  that  an  ordinance  imposing  a  charge  of 
$18,000,  when  not  to  exceed  $3,500  was  necessary  fco-  the 
purpose  aforesaid,  impoeed  a  tax  and  was  void. 

City  of  Philadelphia  T.  W.  U.  TeL  Co.  (U.  S.) Sa 

ZilmlUny  llkbUitj  of  t«l«(r»ph  saMpanlos  hr  eontraet.  Car 
d»macas  eAna*d  by  •rror,  dalary,  Ae.,  In  tranamt— Ion 
Mid  d«IiT«r7  of  m«aa»Kaa. 

(For  stipulations  as  printed  in  blanks,  see  pp.  SOS,  TIO,  T2S, 
.   7».) 

Liability  may  be  limited,  except  as  against  the  misconduct, 
fraud,  or  negligence  of  the  company. 

Wertzv.  W.  U.  Tel.  Co.  (Utah) SIM 

Western  Union  Tel.  Co.  v.  Heame(Tex.) ftf 

"  "         "    "    T.  Stevenson  (Pft.) 1M 

Liability  for  injury  due  to  negligence  of  employees  cannot 
be  stipulated  against. 

American  Union  Tel.  Co,  v.  Daughteiy  (Ala.) 67> 

Garrett  V.  W.  U.  Tel,  Co.  (Iowa) 9S7 

WertzY.  W.  U.  Tel.  Co.  (Utah) BOS 

Western  Union  Tel.  Co.  v.  Short  (Ark.) G9S 

Statute  forbidding  exemption  from  liability  by  reason  of 
any  "ctause,  condition  or  agreement"  contained  in  ita 
printed  blanks,  held  valid  and  binding. 

Kemp  V.  W.  U.Tel.  Gj.  (Neb.) 711 
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StipulatJoii  as  to  unrepeated  mesBageB  has  no  appttoaldon  to 
a  case  where  the  message  was  transmitted  promptly  and 
correctly  to  the  terminal  office,  and  the  delay  haj^iiened 
after  its  reception  there. 

Western  Union  TeL  Co.  v.  Henderson  (Ala.) 070 

"  *•       ♦*     "  V.  Lowrey  (Neb.) 717 

Does  not  protect  company  where  message  negligently 
delayed  in  transmission. 

Thompson  v.  W,  U.  Tel.  Co.  (N.  C.) 760 

Stipulation  that  *'  the  company  will  not  be  liable  for  delays 
arising  from  unavoidable  interruption  in  the  working  of 
its  lines  "  refers  to  such  delays  as  are  caused  by  electrical 
disturbances  or  other  causes  beyond  the  control  of  the 
company,  and  will  not  absolve  the  company  when  the 
**  interruption  "  of  its  regular  business  is  due  to  the  fact 
that  it  has  turned  over  its  lines  to  |^he  exclusive  use  of  a 
railroad  company,  during  the  time  in  question. 

Western  Union  Tel.  Co.  v.  Rosentretor  (Tex.) 782 

While  a  telegraph  company  may  limit  its  Wbility  by  con- 
tract, it  cannot  do  so  by  mere  notice  of  its  regulation* 
Accordingly,  the  message  erroneously  transmitted  having 
been  written  on  blank  paper,  held,  that  evidence  of  the 
rule  printed  in  the  company's  blanks,  and  evidence  of 
certain  regulations  of  the  company,  with  knowledge  of 
which  the  plaintiff,  being  a  director  of  the  company,  was 
claimed  to  be  chargeable,  were  properly  excluded. 

P^arsall  v.  W.  U.  Tel.  Co.  (N.  Y.) 724 

If  a  telegraph  company  having  printed  blanks  containing  a 
stipulation  limiting  its  liability  as  to  unrepeated  messages, 
dispenses  vdth  the  use  of  such  blanks,  it  is  proper  for  a 
jury  to  determine  whether  it  did  not  thereby  intend  to 
waive  said  stipulation  and  rule. 

Western  Union  Tel.  Co.  v.  Stevenson  (Pa.) 764 

Tjlmfting'  time  to  present  claim  for  djkm»ir®a  or  penalty 
on  account  of  delajr*  4to«»  In  iranamission  of  ieleigram. 

Stipulation  held  reasonable  and  valid. 

Hill  V.  W.  U.  Tel.  Co.  (Ga.) 614 

Sherrill  v.  W.  U.  Tel.  Co.  (N.  C.) 769 

Western  Union  Tel.  O.  v.  Culberson  (Tex.) 779 

"     "    V.  Dougherty  (Ark.) 601 

Sender  bound  to  know  of  its  existence  in  the  blank. 

Hill  V.  W.  U.  Tel.  Co.  (Ga.) 614 

Time  begins  to  run  from  time  of  actual  transmission. 

Western  Union  Tel.  Co.  v.  Trumbell  (Ind.) 650 
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Stipulation  does  not  apply  where  message  not  dispatched  at 
all. 

Barrett  ▼.  W.  U.  TeL  CJo.  (Miss.) 686,  note. 

Western  Union  TeL  Co.  v.  Cooledge  (Ga.) 618 

In  case  of  failure  to  deliver,  sufficient  compliance  if  notice 
given  within  specified  time  after  plaintiff  acquired  knowl- 
edge of  failure. 

Sherrill  V.  W,  U.  Tel.  Co.  (N.  C.) 759 

Stipulation  sufficiently  complied  with  by  commencement  of 
action  within  time  limited. 

Sherrill  V.  W.  U.  Tel.  Co.  (N.'C.) 759 

Western  Union  Tel.  Co.  v.  Henderson  (Ala. ) 570 

"  ••        "      ••    V.  TrumbeU  (Ind.) 650 

Evidence  in  a  given  case  held  siifficient  to  show  substantial 
compliance. 

Western  Union  TeL  Co.  v.  Lowrey  (Neb.) 717 

Operator  cannot  stipulate  that  day  message  limit  shall  apply 
to  night  message. 

Western  Union  Tel.  Co.  v.  Culberson  (Tex.) 779 


To  compel  municipal  authorities  to  approve  of  kind  and 
pattern  of  electric  railway  poles,  refused,  it  appearing 
that  the  action  demanded  had  already  been  taken. 

Electric  Ry.  Co.  of  Grand  Rapids  v.  Conmion  Council 

(Mich.) 67 

Courts  cannot  by  mandamus  compel  removal  of  poles  erected 

by  permission  of  borough  authorities  under  power  duly 

conferred  upon  them  by  statute,  in  absence  of  fraud  or 

corruption,  even  though  the  poles  constitute  a  nuisance. 

(commonwealth,  ex  reL  Dist.  Att'y    v.  Westchester 

(Pa.) 82S 

To  compel  telephone  company  to  furnish  instruments  and 
service,  awarded. 

Central  Union  Teleph.  Co.  v.  State,  ex  reL  Hopper 

(Ind.) 528,  588,  note. 

State,  ex  rel.  Postal  TeL  Cable  Co.  v.  D.  &  A.  Tel.  db 

Teleph.  Co.  (U.  S. ) 688 

Mttiylft&d  telegraph  statute. 

If  it  deprives  land  owners  of  right  to  compensation  in  the 
first  instance  for  telegraph  purposes,  and  requires  them 
to  permit  their  land  to  be  taken  and  then  seek  relief  in 
action,  it  is  unconstitutionaL 

American  Teleph.  &  TeL  Co.  v.  Pearce  (Md.) 169 
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Mental  distresa*  as  an  element  of  damaffes.  in  telegraph 

(See  ^* Damagea") 

Proper  element,  to  enhance  damages  growing  out  of  breach 
of  contract  for  prompt  delivery  in  action  hj  sender. 

Western  Union  TeL  Co.  y.  Henderson  (Ala.) 670 

Or  in  action  by  addressee,  if  sender  were  his  agent  and  dis- 
closed such  agency -to  operator. 

Western  Union  Tel.  Co.  v.  Wilson  (Ala.) 586 

Mental  distress  will  not  warrant  recovery  in  the  absence  of 
proof  of  contractual  relations  or  other  injuries. 

Chase  ▼.  W,  U.  Tel.  Co.  (U.  S.) 817 

Crawson  v.  W.  U.  Tel.  CJo.  (U.  S.) 820 

Western  Union  Tel.  Co.  v.  Wilson  (Ala ) 686 

To  warrant  the  consideration  of  mental  suffering  as  an 
element  of  damages,  there  must  be  such  gross  negligence 
on  the  part  of  the  agents  of  the  company  as  to  indicate  a 
wanton  or  malicious  purpose. 

Crawson  V.  W.  U.  Tel.  Co.  (U.  S.) 820 

Substantial  damages  allowed  to  addressee  of  telegram  for 
mental  distress  alone. 

Chapman  v.W.U.  Tel.  Co.(Ky.) 670 

Thompson  v.  W.  U.  Tel.  Co.  (N.  C.) 760 

Western  Union  Tel.  Co.  v  Rogers  (Miss.) 686,  note. 

Young  V.  W.  U.  Tel.  Co.  (N.  C.) 784 

In  Indiana  and  Texas  the  rule  seems  to  be  that  where  it  is 
evident  from  the  language  of  the  message  that  mental  dis- 
tress will  probably  result  from  error  or  delay  in  transmis- 
sion, the  person  whose  feelings  are  thus  injured  may 
recover  therefor,  whether  sender  or  addressee,  and  inde- 
pendent of  any  other  loss  or  injury. 

Reese  v.  W.  U.  Tel.  Co.  (Ind.) 640 

Gulf,  &c.  Co.  V.  Richardson  (Tex.) 806,  note. 

Kraatz  v.  W.  U.  Tel.  Co.  (Tex.) 807,  note. 

Western  Union  Tel.  Co.  v.  Moore  (Tex.) 805,  note. 

"  "       **      "   V.  Nations  (Tex.) 799 

Mere  continued  anxiety  caused  by  failure  of  a  telegraph  com- 
pany to  deliver  a  message  announcing  the  improved  con- 
dition of  a  sick  relative  will  not  support  a  claim  for 
damages. 

Rowell  V.  W.  U.  Tel.  Co.  (Tex.) 804,  note. 

VOL.   Ill— 56. 


1 
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Mtasisslppi  tttleiprapli  statuts. 

.Acts  1886,  p.  m,  impOBiiig  a  penal^-ixpcMi  tdegiaph  com- 
panies  for  failure  to  "  deliver  mconftgoo  within  a  reason- 
able time,"  applies  only  to  neglect,  failure  or  refusal  as  to 
time ;  and  an  action  for  damages  due  to  error  in  transmia- 
Bion  is  not  barred  by  a  previous  suit  for  and  recovery  of 
the  statutory  penalty. 

Wilkins  V.  W.  U.  TeL  Ca  (Mlsfc) 

MiMOori  talacraph  atatttta. 

Penalty  may  be  imposed  for  failure  to  transmit  a  meange 
at  all. 

Burnett.  V,  W.  U.  Tel.  Co.  (Ho.) 

Transmission  includes  delivery,  and  delivery  by  telephone 
does  not  fulfil  the  contract ;  and  in  case  of  eiror  in  such 
delivery  the  company  becomes  liable  for  statutory  penalty. 
Addressee  not  agent  of  sender,  so  that  he  can  waive 
delivery  as  contracted  for. 

Brashears  V.  W.  U.Tel.  Co.  (Mo.) 101 

■vaMpal  eontrol  of  alaetrieal  applianaas  In  highways. 

Use  of  streets  by  electric  railways  may  be  permitted  bj 
municipal  authorities,  subject  to  the  general  rights  of 
public  travel,  to  such  supervision  and  control  by  the 
authorities  as  the  safety  and  convenience  of  the  public 
demand,  and  to  the  private  rights  of  abutting  owners. 

OgdenCity  By.  Co.  v.  OgdenCity  (Utah) SK 

Municipal  authorities  cannot  impose,  as  a  condition  of  per^ 
mitting  the  erection  of  poles  by  an  electric  railway  com- 
pany, a  requirement  abridging  its  rights  and  privileges 
already  received  by  statute,  e.  g.,  that  the  company  fu^ 
nish  transfer  tickets  to  its  patrons  without  extra  cost. 
Electric  Bailway  Co.  of  Qrand  Bapids  v,  Conmion 

Council  (Mich. ) 07 

Cannot  permit  use  of  overhead  wires  by  a  street  railroad 
company  prohibited  by  its  charter  from  using  such  vrires, 
although  an  earlier  general  statute  empowered  the  authori- 
ties of  any  municipal  corporation  to  authoriae  the  use  of 
any  improved  motive  power  except  steam. 

Farrell  v.  Winchester  Ave.  B.  B.  Co.  (Conn.) 8B 

The  erection  and  maintenance  of  electric  light  poles  for 
street  lighting  is  within  the  licensing  power  of  a  munici- 
pal corporation  endowed  by  the  Leg^islature  with  the  con- 
trol of  its  streets. 

Johnson  v.  Thomson-Houston  Elec.  Co.  (N.  Y.) SOS 
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An  ordinoDoe  which  merely  permits  an  eleotrio  light  com- 
pany to  use  the  streets  of  a  municipal  corporation,  without 
granting  any  exclusive  privilege,  is  valid. 

Gro wder  ▼.  Town  of  Sullivan  (Ind.) 72 

Hay  prohibit  suspension  of  electric  wires  over  or  upon  roofs 
of  buildings,  and  will  not  be  restrained  from  removing 
wires  therefrom. 

Electric  Imp.  Ck>.  v.  San  Frandsoo  (U.  S.) 80 

Under  certain  statutes,  held  that  board  of  aldermen  have 
discretionary  power,  even  to  extent  of  .withholding  any 
designation  whatever  for  electric  light  fixtures. 

Suburban  Light  &  Power  Co.  v.  Board,  &c,  (Mass.) ...  80 

In  a  case  of  concurrent  power  in  Probate  Court  and  munici- 
pal authorities  to  permit  and  regulate  use  of  streets  by 
electrical  companies,  held  that  certain  ordinances  applied 
to  certain  poles  and  that  others  were  governed  by  a  decree 
of  the  court. 

Hauss  Elec.  Lighting  Co.  v.  Jones  Bros.  Elec.  Go. 

(Ohio) 76 

Fact  that  municipality  has  exclusive  control  of  streets  does 
not  oust  courts  of  power  to  enjoin  destruction  of  wires  and 
poles. 

Williams  v.  Citizens'  Ry.  Co.  (Ind.) 856,  note. 


ffaTl^able  streMflu    (See  "  PoBt-roada  aeV^) 


Hr«1ira4riui  teleiprapli  statute. 

Providing  that  telegraph  companies  shall  not , be  exempted 
from  liability  by  reason  of  any  "  cause,  condition,  or  agree- 
ment contained  in  its  printed  blanks,"  is  reasonable  and 
binding. 

Kemp.  V.  W.  U.  Tel.  Co.  (Neb.). 711 

Avoids  stipulation  limiting  liability  as  to  unrepeated  mes- 
sages. 

Western  Union  Tel.  Co.  v.  Lowrey  (Neb.) 717 

KmgUgmnem.  (See  **  Burden  of  Proof, "^  '*  Duiy  to  Customers,'' 
*'UmiHng  Uabiliiy,^'  **  Injuries  from  EUetrical  Appliances'* 
and  other  special  topics.) 
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New  York  siibway-s  »ets.    (See  Notes,  pp.  120.  131, 141, 1G7.) 
Acts  upheld,  especially  that  provision  of  act  of  1887,  permit- 
ting the  board  of  electrical  control  to  remove  poles  and 
wires  upon  failure  of  owners  after  due  notioe  to  remove 
them  to  subways. 

Act  of  Legislature  authorizing  and  ratifying  contract  for 
construction  of  subways  was  within  its  power. 

American  Rapid  Tel.  Co.  v.  Hess  (N.  Y.) 14M 

Refusal  of  board  of  electrical  control  to  permit  certain  elec- 
tric light  companies  to  make  repairs,  no  excuse  for  failure 
to  make  them  until  they  had  exhausted  their  legal  remedy. 

United  States  Ilium.  Ck).  v.  Grant  (N.  Y.) 95 

A  proposed  contract  of  board  of  electrical  control  with  sub- 
ways company,  held  illegal  in  specified  particulars. 

Armstrong  v.  Grant  (N.  Y.) 18S 

Act  of  board  in  permitting  electric  light  company  to  string 
wires  upon  telegraph  poles,  a  mere  license,  which  did  not 
bind  the  board  to  its  continuance  or  the  owners  of  the 
poles  to  maintain  them. 

East  River  Elec.  Lt.  Ck>.  v.  Grant  (N.  Y.) If7 

Various  applications  for  injunctions. 

Brush  Elec.  Ilium.  Ck).  v.  Ck)n8ol.  Tel.  &c.  Co.  (N.  Y.) ,         150 

Henry  v.  Board  of  Electrical  Control  (N.  Y.) 141,  note- 

Higgins  v.  Manhattan  Elec.  Lt.  Co.  (N.  Y.) 167,  note. 

Manhattan  Elec.  Lt.  Co.  ▼.  Grant  (N.  Y.) 181,  note. 

Postal  Tel.  Cable  Co.  v.  Grant  (N.  Y.) 168,  note. 

Hotest  subjects  discussed  in* 

Abutting  owners,  rights  of 228,  805,  84S 

Constitutional  law  ;  interstate  commerce 7 

Electrocution 841 

Injuries  from  electric  street  cars 491 

Interference  of  electric  currents 400,  460 

Municipal  license  fee 55,  71 

Municipal  control  of  user  of  streets 94 

New  York  subways  acts 120,  131, 141, 167 

Taxation  of  telegraph  companies 7,  60 

Taxation  of  telephone  companies 40 

Telegraph  cases  not  reported  in  full 630,  656,  685,  710,  804 

Telegraph  line  upon  railroad  right  of  way 183 

Nuisance* 

Electric  light  pole  cannot  be  removed  as  nuisance  by  private 
individual  unless  it  interferes  with  his  right  of  passing 
along  the  highway^ 

Electric  Construction  Co.  ▼•  Heffeman  (N.  Y.) 207 
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So  far  as  the  contemplated  erection  and  maintenance  of 
electric  railway  appliances  maj  constitute  a  public  nuis- 
ance, an  individual  cannot  have  it  restrained  by  injunc- 
tion without  showing  some  injury  peculiar  to  himself. 
The  single  wire  overhead  trolley  system  held  to  be  not  per  86 
dangerous  to  life  or  property. 

Louisville  Bagging  Mfg.  Co.  v.  Cent.  Pass.  Ry.  Co. 

(Ky.) 236 

Electric  railway  poles,  though  a  nuisance,  if  erected  by 
proper  authority,  cannot  be  abated  by  a  court,  in  absence 
of  fraud  or  corruption. 

Commonwealth,exrel.Dist.-Atty.  V.Westchester  (Pa.)         826 

The  commissioner  of  public  worksof  a  cily,  either  by  virtue 
of  his  office,  or  as  a  private  citizen,  has  a  right  sum- 
marily to  remove  a  public  nuisance  existing  in  the 
street,  dangerous  to  the  lives  of  citizens,  e.  g.,  uninsu- 
lated electric  light  wires,  without  firat  going  to  the 
creator  of  the  nuisance  and  informing  him  of  the  dis-  _^ 

covery  of  its  existence  and  requesting  him  to  abate  the 
same,  and  thereafter  waiting,  before  proceeding  to 
protect  the  lives  of  the  citizens,  for  some  indefinite  length 
of  time,  called  a  reasonable  time,  in  order  to  see  whether 
the  creator  of  the  nuisance  will  not  abate  it 

United  States  Ilium.  Co.  v.  Grant  (N.  Y.) 95 

T     ' 

The  rule  that  he  who  suffers  a  nuisance  to  be  maintained 
upon  his  premises,  and  derives  benefit  from  it,  cannot 
recover  for  injury  due  to  its  maintenance,  applied  in  a 
case  where  electric  wires  hindered  firemeu  from  saving 
a  building. 

Chaffee  v.  Teleph.  &  Tel.  Construction  Co.  (Mich.) . . .         463 

Allegations  of  contractual  relation  in  complaint  held  suffi- 
cient to  warrant  imposition  of  further  damages  for 
mental  distress. 

Western  Union  Tel.  Co.  v.  Wilson(Ala.) 686 

m 

In  action  by  addressee  of  telegram,  allegations  held  suffi- 
cient to  state  cause  of  action. 

Kennon  v.  W.  U.  Tel.  Co.  (Ala.) 684 

Allegation  of  gross  neglicrenoe  of  telegraph  company  in 
falling  to  transmit  and  deliver  telegram  will  not  8upi)ort 
Judgment  for  exemplary  damages. 

Western  Union  Tel.  Co.  v.  Godsey  (Tex.) 805,  note. 
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Allegation  in  complaint  that  horaea  not  long  aocostomed 
to  electric  motor  cars  are  wont  to  become  frightened 
thereat,  and  that  thus  the  streets  through  which  such 
railway  xiasses  become  unpopular  for  travel,  thereby 
lessening  value  of  property  of  abutting  owner,  does  not 
raise  legal  conclusion  of  additional  buiden  upon  street, 
and  is  demurrable. 

Lonergan  v.  La  Fayette  St.  Ry.  Go.  (Ind.) 

Poles  ftad  wires  •«  propertjr. 

Constitute  a  "structure  "  within  mechanics'  lien  act. 

Forbes  v.  Willamette  Falls  Elec.  Ck>.  (Oregon). 


Poles  ftad  wires  in  streets  mad  highways.     (See  '^Street 

Post-roads  aet  of  Conpess. 

Does  not  suthorise  telegraph  companies  accepting  its  con- 
diticms  to  go  upon  private  property,  including  railroad 
rights  of  way,  without  permission  or  condemnation. 

American  Teleph.  ft  Tel.  Co.  v.  Pearoe  (Md.). 169 

Requirements  fully  observed  by  permitting  telegraph 
companies  to  maintain  lines  in  subways  under  streets  of 
cities. 

American  Rapid  Tel.  Co.  v.  Hess  (N.  Y.) 14S 

Municipal  ordinance  held  void  as  in  violation  of. 

City  Council  of  Charleston  v.  Postal  Tel.  Cable  Co. 

cac.) H 

Wire  in  navigable  stream  must  be  laid  so  as  not  to  inter- 
fere with  navigation  of  mud  as  well  as  of  water. 

City  of  Richmond  (U.  S.) 

Proximate  canse  of  ii^urj. 

Delay  of  transmission  of  telegram  held  not 

Western  Union  Tel.  Co.  v.  Andrews  (Tex.) 805, 

ReoeiTor  or  addressee  of  telegpram. 

Not  agent  of  sender,  so  as  to  waive  delivery, 

Brashears  v.  W.  U.  Tel.  Co.  (Mo.) 70i 

May  recover  against  telegraph  company  for  injury  to  him 
by  reason  of  error,  delay,  <S:c.,  in  tranHmission,  not  on 
the  principle  of  agency  of  sender  or  payment  by  him  of 
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price  of  transmission,  but  because  he  is  the  person  for 

whose  benefit  message  transmitted. 

SherrlU  t.  W.  U.  Tel.  Co.  (N.  C.) 759 

Western  Union  Tel.  CJo.  ▼.  Adams  (Tex.) 768 

•«  "        ••    "    V.  Jones  (Tex.) 7M 

Action  for  statutory  penalty  in  Georgia,  not  barred  by 
earlier  Judgment  for  defendant  in  action  brought  by 
sender  in  Justices'  court. 

Western  Union  TeL  Co.  ▼.  Taylor  (Ga.). 604 

May  recover  compensation  for  mental  anguish  alone  in 
absence  of  personal  or  other  injury. 

Chapman  v.  W.  U.  TeL  Co.  (Ky.) 670 

Thompson  v.  W.  U.  Tel.  Co.  (N.  C.) 760 

Western  Union  Tel.  Co.  v.  Rogers  (Miss.) 686,  note- 

Toung  ▼.  W.  U.  Tel.  Co.  (N.  C.) 784 

OorUra. 

Chase  ▼.  W.  U.  Tel.  Co.  (U.  8.) 817 

Crawson  ▼.  W.  U.  Tel.  Co.  (U.  S.) 820 

Western  Union  Tel.  Co.  ▼.  Wilson  (Ala.) 581 

Complaint  held  sufficient  in  action  by. 

Kennon  ▼.  W.  U.  TeL  Co.  (Ala.) 684 

Rapetition  of  teUigram.    (Bee  *^  Unrepeated  Afeuagea,*') 

Rqloa  and  reg^tilations. 

Regulation  fixing  limit  beyond  which  free  delivery  of 
telegrams  will  not  be  made  held  reasonable. 

Western  Union  Tel.  Co.  v.  Henderson  (Ala.) , .         675 

It  is  incumt)ent  upon  a  telegraph  company,  in  order  to 
avail  itself  of  a  local  rule  at  the  terminal  office,  requir- 
ing extra  compensation  for  delivery  beyond  a  certain 
distance,  to  notify  the  sender  of  such  regulation. 

Brashears  v.  W.  U.  TeL  Co.  (Mo.) 701 

fltertaies  eonsimed. 

"  Telegraph  "  includes  **  telephone." 

Cumberland  Teleph.  &  TeL  Co.  v.  United  Elec.  Ry.  Co. 

(U.S.) 408 

Roberts  v.  Wisconsin  Teleplione  Co.  (Wis.) 471 

State,  Duke  Pros.  v.  Cent.  N.  J.  Teleph.  Co.  (N.  J.). . .         546 

Statute  authorizing  construction  or  operation  of  street 
railway,  by  any  motive  power,  or  any  except  steam,  or 
without  specification  as  to  motive  power,  held  to  war- 
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nat  the  ■«  ^.eteotricit^,  although  such  was  unknowa 
wiieo  the  etaCule  was  enaded. 

ivwilh,  ex  reL  DistrAUy.  y.  Wesicfaeeter  (Fa^ 

City  Kf- Ti  ^is.  (Mich.) 

Biw  Teleph.  Co.  ▼.  Watervliet  T.  &  R.  B. 

Oa.(N.Y.)...., 

y .  Cm i^  St.  By.  Co.  (Pa. ). 8M 

y.  La  Fayette  St  Ry.  Co.  (Ind.) 891 


a  statute  conferring  power  upon  a  niunidpal  corpo- 

lo  permit  the  uae  of  ''steam,  horse  or  other 

;"  k  had  been  decided  that  the  use  of  steam  could 

BIS  he  thoB  permitted,  si  ace  it  would  impose  a  new  ser* 

vtsade.    Held,  nevertheless,  that  the  use  of  electricity 

«Mld  be  p^miited,  uuder  the  language  '*  other  power." 

Tsggarty.  Newport  St.  Ry.  Co.  (R.  I.) 

$&fttele  aothoriaiag  right  of  eminent  domain  to  be  exer- 
cised ia  behalf  or*  steun  and  horse  railroads,'*  held  to 
fihrace  electrie  street  railroad. 

Ogden  City  Railway  Co.  y.  Ogden  City  (Utah) SSI 

Where  general  statute  authorized  use  of  '*  any  improved 
motfye  power"  except  steam,  but  the  charter  of  a  street 
nilroad  company  confined  the  use  of  electricity  by  it  to 
a  mode  not  involving  use  of  overhead  wires,  held  that 
the  charier  controlled,  and  forbade  the  municipal 
aatborities  to  permit  the  use  of  overhead  wires. 

Fuxeil  y.  l^nchester  Ave.  R.  R.  Co.  (Conn.) 80 

A  statute  relatiye  to  "  eompanies  tor  the  manufacture  of 
gas,  or  the  sspply  of  light  or  heat  to  the  public  by  any 
other  means,**  held  not  to  embrace  electric  lighting. 
ScranioB  Eiec.  LL  A  Heat  Co.  v.  Scranton  Illum.,fta 

Co.(Fa.) m 

Under  slaluies  (1)  permitting  tel^rsph  companies  to 
erect  and  maintain  their  lines  upon  highways  in  audi 
manner  as  not  to  incommode  the  public  use ;  (2)  pn>> 
Tiding  thsi  Mm  authorities  of  a  place  though  whi<di 
telegn^h  liaes  are  to  pass  tLoH  make  a  wriUeu  designa- 
tion of  locations  and  kind  of  poles  and  wires ;  and  (S)  a 
later  statale  extending  the  a:unej|^viBions  to  eleotrio 
lighting  companies  '*  so  fitf  as  afphcable.** 

Hold,  word  *'  shall  *  not  mandatocy,  at  le»st  as  to  electric 

light  companies. 

Soburfaan  U^ht  &  Power  Oa.  v.  Board,  iCc  (Mass.). . .  87 
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Statutes  set  forth  in  ftill  or  in  part  or  cited. 

United  States, 

U.  S.  R.  S.,  sees.  6263-8 2,  58, 176,  558,  6«6 

Act  of  Dec.  12,  1884,  sec.  1,  subdiv.  6 8 

Act  of  Feb.  17,  1885,  sees.  18, 16. 8 

Alabama. 

Code  1886,  see.  1565 604 

Arkanana. 

.   .  Mansfield's  Dig.  sees.  754^ 282 

"        «•      6468et8eq 288 


(( 


Oeorgia. 

Acts  1887,  Pamph.  p.  Ill 605,  624 

"      "  "       p.  112 628 

Acts  1889,  p.  176 618 

Indiana, 

B.S.  1881,880.4148 281 

"  "        4176 688,  640 

"  "       4178 644 

Acts  1886,  p.  151 660 

lawcL 

Act  22nd  Gen.  Assem.  Ch.ll 608 

KenHicky, 

Act  Dec.  20,  1865 248 

Act  March  4,  1871 248 

Act  May  12,  1884 249 

Act  March  8,  1 886 249 

Burnett's  Louisville  City  Code,  pp.  613,  616 248 

Gten.  Stat.  ch.  92,  art.  4,  sec.  6 14 

Maryland, 

Code,  art.  28,  sec.  222  et  seq 178,  198 

MaaaachuaeHa, 

Pub.  Stat,  ch.  109 82 

Taxation  Statutes 21  et  seq. 

Michigan, 

How.  Stat.  ch.  94 886 

•*       "     ch.  95,  sees.  18,  14 67 

Miaaiaaippi, 

Acts  1886,  p.  91 6S6 

Miaaouri, 

R.  S.  1879,  sec.  888 688,  702,  706 

"     sec.  2722 441 
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Ck>mp.  Stat.  oh.  89a  seo.  13. 714,  720 

New  Jeney. 

Bey.  Sup.  p.  868 808 

"       "     p.869,8ec.80 898 

"       "     p.  1016 9 

Telegraph  and  Telephone  Acts... ......  ^ 648  et  aeq. 

New  York, 

Laws  1848,  oh.  866 118,  143 

"  1858,  oh.  471 143 

"  1868,ch.288 888,896 

"  1888,  oh.  489 837 

Subways  Acts 97  et  seq.,  180, 184, 146  et  seq.,  153  et  seq. 

Tax  Statutes 87  et  seq. ,  43  et  seq. 

Ohio. 

Act  May  1,1863 444 

Act  March  80,  1877 444 

Electric  Light  Statutes r>24  et  seq. 

R.  S.  sees.  2601-2 817 

"       "      8464 447 

"      "      8471 448 

Oregon. 

Hill's  Code,  sec.  8669 687 

Penruylvania. 

ActMayU,  1889 818 

Street  Railroad  Aot 


Scufh  Carolina, 

Act  Dec  17, 1881 67 

Utah, 

Ck)mpiled  Laws,  sec.  8841 824 

Virginia, 

Act  Feb.  10, 1880 187 

Wisconsin, 

Laws  1889,  ch.  375 8S6 

Stipalations  in  telefl^aph  blanks.  (Bee  ''Limiting  Lidbaiiy,^^ 
"  Limiting  Time,'') 

Street  use.  (See  **  Abutting  Owners,'' "  Electric  Ughi,^  "  Electric 
Railway,"  ''Eminent  Domain,"  "Injuries  from  Electrical 
Appliances,"  ''Municipal  Control,"  "^.  F.  Subways  AcU," 
'^Nuisance,"  '^Statutes  Construed,"  "  Telephoned) 
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PAOS. 

Wmn^mr  contract. 

Transmission  of  telegram  announcing  death  of  relative  la 
a  work  of  neoenity,  for  which  a  valid  contract  may 
be  made  on  Sunday. 

Western  Union  Tel.  Co.  ▼.  Wilson  (Ala.) 586 

80  of  one  summoning  a  physician. 

Western  Union  Tel.  Co.  v.  Qriilln  (Ind.) 666,  note 

Transmission  of  message  from  husband,  unexpectedly 
detained  from  home  longer  than  he  anticipated  when 
he  left,  notifying  his  wife  when  he  would  return,  held 
to  be  a  worlc  of  ''necessity,''  or  in  any  event,  of 
*'  charity,"  which  may  lawfully  be  contracted  for  on 
Sunday. 

Burnett  v.  W.  U.  TeL  Co.  (Mo.) 687 

Tiaaaktlon.    (See  *'  ConttUuUonal  Law.*'    See  Notes,  pp.  40, 60.) 

The  American  Bell  Telephone  company,  a  Massachueetts 

corporation,  cannot,  by  reason  of  its  contracts  with 

local  companies,  be  taxed  in  New  Yorlc  upon  its  capital 

stock  or  gross  assets. 

People  V.  Am.  BellTeleph.  Co.  (N.  Y.) 26 

New  York  statute  providing  for  taxation  of  "  the  portion 
of  any  telegraph,  telephone  or  electric  light  line  in  any 
town  or  ward  in  this  State,"  and  defining  the  word 
**  lines,"  construed  and  applied. 

People  ex  reL  W.  U.  Tel.  Co.  v.  Dolan  (N.  Y.) 40 

Of  electric  light  and  telephone  companies,  see  cases  In 
"  General  Note,*'  pp.  857,  868. 

Tttlcffraph  and  teleflpraph  companies.     (See  many  special 

Telephone  and  telephone  companies. 

Telegraph  in  statute  includes  telephone. 

Cumberland  Teleph.  A  TeL  Co.  v.  United  Elec.  Ry.  GCb 

(U.S.) 406 

Boberts  ▼.  Wisconsin  Teleph.  Co.  (Wis.). 471 

State,  Duke  Pros.  v.  Cent.  N.  J.  Teleph.  Co.  (N.  J.)...  •         546 

Telephone  company  bound  to  serve  the  public  impartially. 
Cent.    Un«   Teleph.    Co.    v.  State,   ex   rel.   Hopper 

(Ind.) 529,  638.  note. 

State,  ex  reL  Postal  TeL  Cable  Co.  v.  Del.  &  A.  Tel.  & 

Teleph.  Co.  (U.  S.) 683 
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Contract  of  local  with  parent  company  does  not   create 
relation  of  agency. 

People  V.  Am-  BellTeleph.  Co.  <N.  Y.) 26 

Company  having  lines  extending  into  more  than  one 
Btate  is  an  instrument  of  interstate  commerce. 

Matter  of  Taxation  of  Pennsylvania  Telepb.  Co.  (N.  J.)  9 

Stock  issued  to  parent  company  not  invested  in  patent 
rights  so  as  to  exempt  local  company  from  taxation. 

Commonwealth  v.  Cent.  Dist.  &  Pr.  TeL  Co.  (Pa.)     858,  note. 

The  primary  use  of  highways  is  public  travel  and  trans- 
portation ;  whatever  rights  telephone  companies  have 
to  maintain  their  lines  in  streets  must  be  in  subordina- 
tion to  Kuch  primary  use. 

Cincinnati  Inclined  Plane  By.  Co.  v.  City  A  Sub. 

Tel.  Assn.  (Ohio) 443 

East  Tennessee  Teleph.  Co.  v.  Knoxville  St.  By.  Co. 

(Tenn.) 4C0 

Bocky  Mountain  Bell  Telephone  Co.  v.  Salt  Lake 

City  By.  Co.  (Utah) S58 

Wisconsin  Teleph.  Co.  v.  Eau  Claire  St.  By.  (Wis.).        883 

Injunction  at  suit  of  telephone  company  to  restrain  in- 
terference by  electric  railway  company,  held  not  prop- 
erly granted. 

Cincinnati  Inclined  Plane  Ry.  Co.  v.  City  &  Sub.  TeL 

Assn.  (Ohio) 4« 

Beftised. 

Cumberland  Teleph.  &  Tel.  Co.  v.  United  Electric  Ry. 

Co.  (U.S.) 408 

East  Tennessee  Teleph.  Co.  v.  Knoxville  St.  R.  R.  Co. 

(Tenn.) 400 

Nebraska  Teleph.  Co.  v.  York  Oas  &  Elec.  Lt.  Co. 

(Neb.) 864 

Rocky  Mountain  Bell  Teleph.  Co.  v.  Salt  Lake  City 

Ry.  Co.  (Utah) 350,  856 

Wisconsin  Teleph.  Co.  v.  Eau  Claire  St.  Ry.  (Wis.). . .        883 

Continued,  for  specified  time  and  purpose. 

Hudson  River  Teleph.  Co.  v.  Watervliet  T.  ft  R.  R. 

Co.  (N.  Y.) W 

Appeal  from  above  decision  dismissed,  because  not  review- 
able in  Court  of  Appeals. 

Hudson  River  Teleph.  Co.  v.  Watervliet  T.  &  R.  R. 

Co.  (N.  Y.) 895 
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PAQB. 

Telephone  company  held  liable  for  injury  resulting  from 
wire  in  street. 

Wilson  ▼.  Gt.  So.  Teleph.  ft  TeL  Co.  (La.) 466 

For  other  injury  to  property  by  telephone  company,  see 

Erie  TeL  &  Teleph.  Co.  v.  Kennedy  (Tex.) 857,  note. 

Hoyt    ▼.    Southern     New     England     Teleph.     Ck>. 

(Conn.) 857,  note. 

Acknowledgment  of  deed  may  be  taken  by  telephone. 

Banning  v.  Banning  (Cal.) 855,  note. 

Delivery  of  telegram  by  telephone  does  not  fulfil  contract 
for  transmission. 

Brashears  V.  W.  U.  Tel.  Co.  (Mo.) 701 

Evidence  of  conversation  by  telephone  held  inadmissible. 

J.  Oberman  Brewing  Co.  v.  Adams  (HI.) 856,  note. 

nnrepeated  mesMtfes.    (See  ^*  Limiting  Liabiliiy,"  cases  at 
pages  670,  679,  692,  711,  717,  724,  760,  764,  776, 808.) 

Verbal  meBBa^e. 

In  absence  of  satisfactory  evidence  of  known  course  of 
business  to  receive  for  transmission  messages  verbally 
delivered  'to  operators,  telegraph  company  will  not  be 
held  liable  for  failure  to  deliver  such  message. 

Western  Union  TeL  Co.  v.  Dozier  (Miss.) 682 

Yirginitk  telegraph  ■tatnte. 

Provisions  of  code  authorizing  maintenance  of  telegraph 
lines  in  highway,  but  failing  to  provide  for  compensation 
to  abutting  owners,  held  in  latter  respect  unconstitu- 
tional and  void. 

Western  Union  TeL  Co.  v.  Williams  (Va.) 696 
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